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UNI TED STATES OF AMERI CA
BEFORE FEDERAL TRADE COWM SSI ON

COW SSI ONERS

Robert Pitofsky, Chairnan
Mary L. Azcuenaga

Janet D. Steiger

Roscoe Burton Starek, 11
Christine A Varney

In the Matter of

MONTANA ASSOCI ATED PHYSI ClI ANS, | NC.,
a corporation, and
DOCKET NO. C- 3704
Bl LLI NGS PHYSI Cl AN HOSPI TAL
ALLI ANCE, | NC.,
a corporation.

DECI SI ON AND ORDER

N N N N N N N N N N

The Federal Trade Commi ssion having initiated an investiga-
tion of certain acts and practices of the respondents naned in
t he caption hereof, and the respondents havi ng been furnished
thereafter with a copy of a draft of a conplaint which the Bureau
of Conpetition proposed to present to the Comm ssion for its
consi deration and which, if issued by the Conm ssion would charge
respondents with violation of the Federal Trade Comm ssion Act;
and

The respondents, their attorneys, and counsel for the
Commi ssi on having thereafter executed an agreenment containing a
consent order, an adm ssion by the respondents of all of the
jurisdictional facts set forth in the aforesaid draft of
conplaint, a statenent that the signing of said agreenent is for
settl ement purposes only and does not constitute an adm ssion by
respondents that the |aw has been violated as alleged in such
conplaint, or that the facts as alleged in such conplaint, other
than jurisdictional facts, are true, and wai vers and ot her
provi sions as required by Comm ssion's Rules; and

The Conmm ssion having thereafter considered the matter and
having determned that it had reason to believe that the



respondents have violated the said Act, and that conplaint should
issue stating its charges in that respect, and having thereupon
accepted the executed consent agreenent and placed such agreenent
on the public record for a period of sixty (60) days, now in
further conformty with the procedure prescribed in 8 2.34 of its
Rul es, the Conmi ssion hereby issues its conplaint, makes the
following jurisdictional findings and enters the follow ng order:

1. Respondent MAPI is a corporation organized, existing,
and doi ng busi ness under and by virtue of the |laws of the State
of Montana, with its office and principal place of business
| ocated at 1242 North 28th Street, Suite 1A, Billings, Mntana
59101.

2. Respondent BPHA is a corporation organi zed, existing,
and doi ng busi ness under and by virtue of the |laws of the State
of Montana, with its office and principal place of business
| ocated at 1233 North 30th Street, Billings, Mntana 59101.

3. The Federal Trade Comm ssion has jurisdiction of the
subject matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER

I T 1S ORDERED that, for purposes of this order, the
following definitions shall apply:

A "Mont ana Associ ated Physicians, Inc.” or "MAPI" means
Mont ana Associ ated Physicians, Inc., its subsidiaries, divisions,
commttees, and groups and affiliates controlled by MAPI; their
directors, officers, representatives, agents, and enpl oyees; and
t heir successors and assigns.

B. "Billings Physician Hospital Alliance, Inc." or "BPHA"
means Billings Physician Hospital Alliance, Inc., its
subsi diaries, divisions, conmttees, and groups and affiliates
controlled by BPHA, their directors, officers, representatives,
agents, and enpl oyees; and their successors and assigns.

C. "Third-party payer" nmeans any person or entity that
rei nburses for, purchases, or pays for all or any part of the
heal th care services provided to any other person, and includes,
but is not limted to: health insurance conpanies; prepaid
hospital, nedical, or other health service plans, such as Bl ue
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Shield and Blue Cross plans; health nai ntenance organi zati ons;
preferred provider organi zations; governnent health benefits
prograns; adm nistrators of self-insured health benefits
prograns; and enpl oyers or other entities providing self-insured
heal th benefits prograns.

D. "Ri sk-sharing joint venture" neans a joint arrangenent
to provide health care services in which physicians who woul d
ot herwi se be conpetitors share a substantial risk of |oss from
their participation in the venture.

E. "Fees" nmeans any and all cash or non-cash charges,
rates, prices, benefits, or other conpensation received, to be
received, or charged to a patient or third-party payer for the
rendering of physician services.

| T 1S FURTHER ORDERED that MAPI, directly or indirectly, or
t hrough any corporate or other device, in connection with the
provi sion of physician services in or affecting commerce, as
"commerce" is defined in the Federal Trade Comm ssion Act,
forthwith shall cease and desist fromentering into, attenpting
to enter into, organizing, attenpting to organize, inplenmenting,
attenpting to inplenent, continuing, attenpting to conti nue,
facilitating, attenpting to facilitate, ratifying, or attenpting
to ratify any conbi nation, contract, agreenment, understanding, or
conspiracy with or anong any physician(s) to:

A Negoti ate, deal, or refuse to deal with any
third-party payer, enployer, hospital, or any
ot her provider of health care services;

B. Determ ne the terns, conditions,
requi renents, or any other aspect of becom ng
or remmining a participating physician in any
programor plan of any third-party payer; and

C. Fix, raise, stabilize, establish, maintain,
adjust, or tanper with any fee, fee schedul e,
price, pricing formula, discount, conversion
factor, or other aspect or termof the fees
charged or the fees to be charged for any
physi ci an's servi ces.

PROVI DED THAT nothing in this order shall be construed to
prohibit MAPI fromformng, facilitating, or participating in the
formation of a risk-sharing joint venture, which nay deal with a
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third-party payer on collectively determned ternms, as |ong as
t he physicians participating in the risk-sharing joint venture
also remain free to deal individually wth any third-party payer

FURTHER PROVI DED THAT nothing in this order shall be
construed to prohibit MAPI fromformng, facilitating, or
participating in the formation of any other joint venture for
whi ch MAPI receives the prior approval of the Comm ssion.

| T 1S FURTHER ORDERED that MAPI, directly or indirectly, or
t hrough any corporate or other device, in connection with the
provi sion of physician services in or affecting commerce, as
"commerce" is defined in the Federal Trade Comm ssion Act,
forthwith shall cease and desist from

A Requesti ng, proposing, urging, advising,
recommendi ng, advocating, or attenpting to
persuade in any way any physician or
physician's practice to fix, raise,
stabilize, establish, maintain, adjust, or
tanper with any fee, fee schedule, price,
pricing formula, discount, conversion factor,
or other aspect or termof the fees charged
or the fees to be charged for any physician's
servi ces;

B. Creating, formulating, suggesting,
encour agi ng adherence to, endorsing, or
authorizing any list or schedule of fees for
physi ci ans' services, including, but not
limted to, suggested fees, proposed fees,
fee guidelines, discounts, discounted fees,
standard fees, or recommended fees;

C. Encour agi ng, advising, pressuring, inducing,
or attenpting to induce any person to engage
in any action prohibited by this order; and

| V.

| T 1S FURTHER ORDERED t hat BPHA, directly or indirectly, or
t hrough any corporate or other device, in connection with the
provi sion of physician services in or affecting conmerce, as
"commerce" is defined in the Federal Trade Comm ssion Act,
forthwith shall cease and desist fromentering into, attenpting
to enter into, organizing, attenpting to organize, inplenenting,
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attenpting to inplenent, continuing, attenpting to continue,
facilitating, attenpting to facilitate, ratifying, or attenpting
to ratify any conbi nati on, contract, agreenent, understanding, or
conspiracy with or anong any physician(s) to:

A Negoti ate, deal, or refuse to deal with any
third-party payer for physician services;

B. Determ ne the terns, conditions,
requi renents, or any other aspect of becom ng
or remaining a participating physician in any
programor plan of any third-party payer; and

C. Fix, raise, stabilize, establish, nmaintain,
adjust, or tanper with any fee, fee schedul e,
price, pricing fornmula, discount, conversion
factor, or other aspect or termof the fees
charged or the fees to be charged for any
physi ci an's servi ces.

PROVI DED THAT nothing in this order shall be construed to
prohibit BPHA fromformng, facilitating, or participating in the
formation of a risk-sharing joint venture, which may deal with a
third-party payer on collectively determned ternms, as |long as
t he physicians participating in the risk-sharing joint venture
also remain free to deal individually with any third-party payer

FURTHER PROVI DED THAT nothing in this order shall be
construed to prohibit BPHA fromformng, facilitating, or
participating in the fornmation of any other joint venture for
whi ch BPHA receives the prior approval of the Comm ssion.

FURTHER PROVI DED THAT nothing in this order shall be
construed to prohibit BPHA frominplenmenting, attenpting to
i npl enent, continuing, or attenpting to continue, for the express
termthereof, contracts with third-party payers that were in
ef fect on Septenber 30, 1994.

FURTHER PROVI DED THAT nothing in this order shall be
construed to prohibit BPHA fromcontinuing to function as a
physi ci an-hospital organization that is not a risk-sharing or
otherwi se integrated entity, as long as each of the follow ng
conditions is met:

(a) Saint Vincent Hospital and Health Center is the only
hospital in Yell owstone County, Montana, that participates in
BPHA,;



(b) BPHA' s role in the contracting process between third-
party payers and physician nenbers of BPHA is |imted to:

(i) soliciting or receiving froman individual physician
menber of BPHA, and conveying to a third-party payer,
information relating to fees or other aspects of
rei nbursenent, outcones data, practice paraneters,
utilization patterns, credentials, and qualifications;

(ii) conveying to a physician nenber of BPHA any contract
of fer made by a third-party payer;

(iii) soliciting or receiving froma third-party payer,
and conveying to a physician nenber of BPHA, clarifications
of proposed contract terns;

(iv) providing to a physician nmenber of BPHA objective
i nformati on about proposed contract terns, including
conparisons with terns offered by other third-party payers;

(v) conveying to a physician nmenber of BPHA any response
made by a third-party payer to information conveyed, or
clarifications sought, by BPHA

(vi) conveying, in individual or aggregate form to a
third-party payer, the acceptance or rejection by a
physi ci an menber of BPHA of any contract offer made by such
third-party payer; and

(vii) at the request of a third-party payer, providing the
i ndi vi dual response, information, or views of each physician
menber of BPHA concerning any contract offer made by such
third-party payer

(c) each physician nenber of BPHA nakes an i ndependent,
uni l ateral decision to accept or reject each contract offer made
by a third-party payer;

(d) BPHA does not: (i) dissemnate to any physician
anot her physician's fees, other aspects of reinbursenent, or
views or intentions as to possible terns of dealing with a third-
party payer; (ii) act as an agent for the collective negotiation
or agreenent by the physician nenbers of BPHA;, or (iii) encourage
or facilitate collusive behavior anong physician nenbers of BPHA;
and

(e) each physician nmenber of BPHA remains free to deal
individually with any third-party payer.



V.
| T I'S FURTHER ORDERED t hat MAPI and BPHA shall:

A Wthin thirty (30) days after the date on which this
order becones final, distribute by first-class mail a copy of
this order and the acconpanying conplaint to each of their
menbers, officers, directors, managers, and enpl oyees;

B. For a period of five (5) years after the date this
order becones final, distribute by first-class mail a copy of
this order and the acconpanying conplaint to each new MAPI or
BPHA nmenber, officer, director, manager, and enployee within
thirty (30) days of their adm ssion, election, appointnent, or
enpl oynent; and

C. For a period of five (5) years after the date this
order becones final, publish annually in an official annual
report or newsletter sent to all nenbers, a copy of this order
and the acconpanying conplaint with such prom nence therein as is
given to regularly featured articles.

VI .

| T I' S FURTHERED ORDERED t hat MAPI and BPHA shall each file a
verified witten report within sixty (60) days after the date
this order becones final, annually thereafter for five (5) years
on the anniversary of the date this order becane final, and at
such other times as the Commission or its staff may by witten
notice require, setting forth in detail the manner and formin
whi ch they have conplied and are conplying with the order.

VII.
| T 1S FURTHER ORDERED t hat MAPI and BPHA shall:

A Notify the Conmission at least thirty (30) days prior
to any proposed change in such corporate respondent such as
di ssol ution, assignnent, sale resulting in the enmergence of a
successor corporation, the creation or dissolution of
subsi di aries, or any other change in such corporation that may
af fect conpliance obligations arising out of the order; and

B. For a period of five (5) years after the date this
order becones final, notify the Commission in witing forty-five



(45) days prior to formng or participating in the formation of,
or joining or participating in, any risk-sharing joint venture.

VI,

| T 1S FURTHER ORDERED t hat, for the purpose of determ ning
or securing conpliance with this order, MAPI and BPHA shal
permt any duly authorized representative of the Comm ssion:

A Access, during office hours and in the presence of
counsel, to inspect and copy all books, |edgers, accounts,
correspondence, nenoranda, cal endars, and other records and
docunents in the possession or under the control of a respondent
relating to any matters contained in this order; and

B. Upon five days' notice to a respondent and w t hout
restraint or interference fromit, to interview officers,
directors, or enployees of a respondent.



I X.

IT IS FURTHER ORDERED that this order shall term nate on
January 13, 2017.

By the Conmmi ssion.

Donald S. C ark
Secretary

SEAL
| SSUED: January 13, 1997

ATTACHVENT: Concurring Statenent of Conmi ssioner Azcuenaga



Concurring Statenent of Conmm ssioner Mary L. Azcuenaga
in Montana Associ ated Physicians, Inc., Docket No. C 3704

| concur in the decision to issue the conplaint and order
and wite separately to enphasize two points. First, the
conpl aint and order do not directly chall enge the organization
and conduct of the Billings Physician Hospital Alliance, Inc., as
a physician hospital organization (PHO, and in ny view, this
order should cast no shadow on the activities of PHOs. Second,
al though I concur in the unusual and conplicated fencing-in
relief in the particular circunstances of this case, in ny view,
this negotiated order is not, and should not be read as, a guide
for what a PHO can and cannot do.



