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UNITED STATES OF AMERICA \ Gl 7200
iF T FEDERAL TRADE C
BEFORE TIIE FEDERAL TRADE COMMISSION \‘mw__g:gcna'-.'m =
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[n the Matter of
ASHO
Revco 0§, Inc. Docket No. C-5454.

a corporation.

M et et e

Application for Approval, Expedited Review, and Waiver

CVS Carporation (“CVS™), by its attorneys, and pursuant to section 2.41 of the
Commission’s rules, 16 C.F.R. § 2.41, hereby files lus application far approval of a
proposed acquisition siuhject to roview under the above-captioned order. CVS alao
ruipuests expediled review of its apphcation and walver of the 30-day public notice

provisions n the rules 5o as to complets the purchase by December 27, 2001,
L Backeround and Statement of Facts

On March 31, 1994, Reveo D.S., Inc. (*Reveo) and Hook-SupeRx, Tnc. (“HSI™)
executed an Agrecment and plan of merger providing for the acquisition by Revee of all
of the voting securifies of HSI. The Commaission 1ssued a Complzint alleging that the
proposed acquisition, if eonsummatad, would constifute a violation of applicable law.
See Reveo, D5, Inc.; Proposed Consent Agresment With Analysis to Aid Public

Comment, 59 Fed, Reg. 328188 (July 27, 1994} (*Cansent Ag[eement”],”

o See aleo Reven L5, Inc; Prohibitod Trade Practices, znd Affirmative Comective Actions, 59 Fed.

Rep. 65638 (Tec. 19, 1994). The Conscot Agreement covercd phammacizs in Covington, hMarnion and
Badford, Vigin,



At the time the Consent Agreement was entered, fliere were four pharmacics in
Covington, Virginia. These pharmacies werc Friendly Rx, K-Mart, Reveo and HSE
Pursuant to the Consent Agreement, Keveo and ifs sicecssors and 2ssigns were
prohibited for a peried of ten (10} years from the date the Order became final frem
acquiring any “stock, share capitsl, equity, leasehald, or other interest in any concom . . .
prosentty engaged in . . . the husiness of sclling prescription drugs at retail stores located
i |Covinpton|.” Conzent Agreement, at Section [V, HS['s Covington store was sold in
1996 to Horizon Pharmacies, Inc. through the trustee process outlined in the Consent
Agreemenl. See In the Maiter of Reveo, D.S., Inc., Docket Ne, C-3540, Diecision and

Order izsped QOctober 31, 1994

In May of 1997, CV5 acquired the stock of Reveo. Scc In the Matter of CVS
{_arporation and Revco DS, Proposed Consent Agresment and Analysis to Atd Publie
Commeni, File No. 971-0060, Docket Ne. C-3762, 62 Fed. Reg. 31103 (Tune 6, 1997).

CVS therefore became subject to the requiramenis of the Consent Apreement.

CVS has been in compliance with the Consent Agreement since 1997.% CVS has
provided high-quality cusicmer serviee to consumers in Covington. Since CVS
purchascd Reveo, Wal-Mart has entered Covington and Friendly Rx has closed. There
has been no other entry into the market. As a result, while the number of pharmacies has
remained the same, there are now three well-fanded, national chain pharmacies in

Covinglon. When the Conscnt Apreoment was entered, thore wore two.

¥ Sez Tetler from Thomeas B, Moffat, Esq., CVS Sentor Legal Counsel - Corporats, confinmimg

compliance with the Consent Agreement for the applicable petiod, aitached hereto at Exhabit 1. This Letter
hag been filed scparately with Lhe Comrmission.,



On July 23, 2001, Horizon filed for bankruptcy under Chapter 11, Title 11 of the
Umted Stales Clode. A plan of reorganization has been approved by the Court and 13
scheduled to be completed on December 27, 2001, See Affidavit of Jeffrey A. Brimer,
attached hereto as Exhibit 2. Pharmacy Operations, Inc. (“POI™), which purchased the
Horizon store in Covington, intends to close it. See1d. CVS wishes o purchaze certamn
assets ol the Covington slore, including its presenption fles, and extend the benefils ol
its prescription bencfit plans to Horizon®™s customers, A purchase agreement 15 being

negolidled to thic end between CVS and POI Seeid.

This purchasc requires Commission approval under the Consent Agrooment.
Bacause of the iming of the asset disposition, CVS requites expedited approval and
waiver of the applicable comment period under the Commission’s rules in order to close
the acquisition. Failure lo approve the purchase conld create disruption of senice and
leave custoiners without access o their prescription records during a fransition period
over the wittter. It would create hardship lor consumers 10 this transition were to ba
interrupted. Patients sesing multiple specialists or preparing end-of-year tax retums

wolld be exfremely iInconvenienced.
il The Commission Should Approve The Acquisition

The Consent Agreement clearly was intended to protect ithe market for direct
rctail pharmacentical sales io consumers. For that reason, the Comrmssion agreed {o
accept divestiture as a remedy in Covington, Virgimia, The Comunission has also been

conegerned with the prevision of network pharmacy services to pharmaceuiical benclil



managers { PBMs") and other managed care providers. PBMs rely on networks of

pharmnacies to deliver pharmacentical benefits to consumers.

The proposed acquisition leaves consumers and PRMs with three viable, nationai
chain pharmacics m the local market. In light of the circumstances swrrounding the
Horizon bankruptcy, and the lack of other interested and qualified buyers for the store,
there is no reason to believe that competition and consumers would be ill-served by three
strong competitors in the market. Moreover, POI has indicated its intention to close the
store, Thus, in |j1c absence of a sale W CVS, Horizon's customers would be directly
affecicd by the bankruptcy and their service could be disrupted during the winter months.
Merely re-directing customers to other stores, or requiring them to initiate the process of
recovering their preseription records on their own, could create confusion and
meonvenieance, disrupting the delivery of health services or the preparation of financial

records.

Finally, “the purposes of the Clayton Act are not served by prohibiting companies
from pwehasing failing competitors whein there are no other alternatives.” Dr,

Popper/Seven-Un Companies, Inc. v, Federal Trade Comrmssion, 991 F.2d 859, 864

(D.C.Cir. 1993). Clearly, the Horizon pharmacy in Covington, Virginia is in imminent
danger of failure. Id. There is no “realistic prospect for a successful reorganization” or
“other viable alternative purchaser,” id.. sinee the Court has appm';'ed the sale to POI, and
POT intends to close the store. Sec Exhibal 2. Failure lo approve this acquisition will
therefore allow the Horizon assets to waste and do ahsolutely nothing for consumers.
There is no other regsonable altemative available to the purchase by CVS. Thus, the

injury to competition and consumers will clearty be less if VS assumes the Honizon



store assets than If these assets were to “disappear(] entirely from the market.” LUnited

States v. (eneral Dynamics Corp., 415 ULS. 480, 307 (1574).

IIl.  The Commission Should Expedite Its Approval And Waivc Public Notice

Timely approval of the sale by December 27, 2001 will allow the transfer of
azsels in bankruptoy to procecd without undue distuption. The Comirnission understands
the importance of allowing such disposition to proceed on an expedited basis in the
abscnce of anticompetitive effects. €I 11 U.S.C. § 363(b)2) (providing expedited

pre-merger notification waiting peniod for acquisitions out of banlauptey).

The Comunission also has the authoerity, in this “apprepriate cascf].” o
“eliminate” the comment period. 16 C.FR. § 2.41(1}2}. Seealso 5TLS.C. § 553{b)}B)
{authorizing waiver of procedural requiremcnts for good cause). Tn light of the public
interest in approving the acquisition, a thirty-day period for public comment is
unncecssary in Lhis case hecause the bankruptey process established by the Court has
already provided nohice and an opportunity for the most interestud parties to come

forward. See Exhibit 2.

Conclaston

¥or the foregoing reasons, the Comrnission should grant this Application, and
approve the purchase of the assets as set forth herein on an expedited basis, including

waiver of the apphcable public notice period.



?p ecttully submilied,

ernando R. Laguarda
Mintz, Levin, Cohn, Ferris
Glovsky and Popeo, P.C.
701 Pennaylvania Ave., N.W.
Suite 900
Washinglon, D.C. 20004
(202) 434-7300

Allorneys for CVS

Dated: December 7, 2001

WD 23241k
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Dreccmber 5, 2001

Bureau of Competilion

LS. Federal Trade Commizzion
800 Pemmaylvania Ave, NY
Washinpton, D.C. 2580

Re: Inthe Mattey of Reveo LS Tne.

Dnckeot No.: C.3540
ta: i) 1, 194

Dgar Sirs:

Y am Senior Legal Counsel = Corporate of CYS, In May 1997, CVS acquired Reven
D.5.. Inc. is 8 stock-forsstock merger transaction. CVS is thus subjact to the Decision
and Order in the sbove-captioned matter (the “Order”™) as suecessor to Reves .8, Ine.
{"Reven'™).

Purswant to Paragragh V. {B} of the Order, T hereby certify that CVS has been in
compliance with the Qrder at afl fimes since the 1997 acquisition of Reveo by CVS.
Specifically, CVS has not complewsd any Requisition of pharmacy assets in the eilies or
towns speeified in Paragraph L (1) of the Order.

Very truby yours,

T Loy

Thomas 5. Moffai
Senior Legs] Counsel - Corpocale

ONE CVS DAIVE, WIHINSACGKET Rl OZESE  401-T70-B408  FAX 401-F65-7A87  EMAIL TASMOFFATT @CY5.COM






UNITED STATES OF AMERICA
BEFORDE THE FEDERAL TRADE COMMISSION

In the Matter of )
)
Reveo 3.5 Inc, )] Docket Na, C-3450
A COrporation. )
)
Adfidavit of Jefirey A, Bramer:
L. My name 1s letfrey A, Brimer and | am Vice President at Pharmacy

{Jperations. Inc.. a corporation organized, existing, and doing business under and by
virtue of the laws of the State of Delaware, with its executive offices located at 1100
Nerlh Lindbergh, St Louis, Missour 63132 (YPOILY).

2, On July 23, 2(K)1, Horizon Pharmacies, Inc,, Horizon Home Carg, Inc.,
Horizonseripts.com, Inc. and Jones Low Priced Drags, Ine. (collectively, “debtors™) filed
volurdary petitions for relicf under Chapter 11 of Title 11 of the United States Code, as
amended. Among the affected husinesses was the deblors’ phamacy located at 1268
Sourh Craig Avenuc, Covingron, Virginia 24426 (“Store #117). Pending relief, the
dobtors continued to operate their business and manage their properties pursuant to
applicable law.

3. On July 23, 2001, the debtors filed a motion to establish bidding
procedures tor their assats, including the Store #11 assets, Aftera hearing, the Couornt
granted the reliel yought by the deblors and notice was given W inlerested parties, As a

result, the Court conducted a bidding process involving an arm’s-length, good-faith



nagotation. POL bid on twenty-onc stores, and 1t was determined Lo have the highest and
besl offer for at least ten stoces, including Store #1 1.

4 ILis my good faith belief that there were in Cact no oiher qualified bidders
for Store #11,

A. On November 14, 2001 and November 16, 2001, respectively, Orders
wors issucd by the United States Bankrupioy Court for the Northern Dvstrict of Texas,
Dhallar Division pursuant to which POT’s proposed purchase of seven of the ten storcs,
incinding Store #11, was approved. A copy of the Grder is attached hereto at Exhibit A.

6. Duz to a vanety of business-related igsues, PO! intends to close Store #11.

7. 1L is my understanding that CVS is interested in purchasing certain assets
of Slore #11, including ils prescription {iles. The partics have therefore begun
negofiating a Purchase Apreement pursnant to which CVS will purchase the Srore #11
asscts, subreot 1o Comimission approval,

L POT’s purchase of the Store #1 [ agzers iz scheduled to close on Decamber
27,2001, at the same time as the purchase of certain other debtors” assets out of
bankruptey by POL Timely approval by the Commission of the application by CVS in
this matter would therefore avoid disruption and protect the interests of aftfected
consumers in this marlet.

Tdeclare under penalty of petjury of the laws of the United States of America that

the fargoing is true and correct. Lxecuted on December 6, 2001,

WDl 232adlv?



STATE OI' MISS0OTIRI )
J 88,
COUNTY OF ST.LOUIS )

On this 6% day of Deceember, 2001, before me, the undersigned notary public,
persanally appeared JEFEFREY A, BRIMER, Vice President of Pharmacy Operstions,
Inc., 1o me known to be the person described in and wheo exceuted the forcpoing
Alficlavie, and who acknowledyed that he execuled, strmed and delivered the instrurment
as his free and voluntary act.

IN WITNESS WHERECE, I have hereunto set my hand and aftixed my official
seal in the County of 51 Louis, State of Missouri, on this 6" day of December, 2001.

" NOTARY SEAL v
. Fran Parrino, Notary Public
St Charl State of Migsou
My Com M Expiras 2119/2004

|
; 224"

Notary Public

My Commission E:n;pil‘ti‘SrFC-"%J:"I Vi ?} frﬁd"’j’i

WD 23240102
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IN THE UNITED STATES BANKRUPTCY €O
FOR THE NORTHERX DISTRICT OF

DALLAS DIVISION
INRE B
& .
HORIZON PEHARMACIES, INC., - § . CasgNo, (]-38087-RECM-11 _
X § _ : 4
HORIZON HGME CARE, INC.,, §  CaseNo. 01-33950-HCA-11 }
i :'
HORIZONSCRIPTS.COM, INC., ANn § . CASENo, 01-35992-5AF-11 11
§ :
JONES LOWPRICED TRUGS, INC.,, §  CasENo, £1.35993-5AF-11
' § . :
DERTORS. § . CHAPTER 11 : '

 Jointly Admisistored Undes Bankrupicy -
. Case No, 01-35987-RCM-1. ,

ORDER GRANTING DERTORS' MOTION AND SURPLEMENTAL
MGFON PURSUANT TO 11 U.S.C. §§363 AND 365 FOR AUTHORITY
TO SELL ASSETE LOCATED AT DEBTORS® COVINGTOR,
VA LOCATION (STORE #11) AND TO ASSUME AND ASSIGN
EXECUTORY CONTRACTS ANIVOR LEASES 1 |
CANE ON FOR HEARING on Novembér 2, 2001, the Dibtory” MatliuTPursuant ta 11

U.8.C. 85363 and 365 for Awthority To Sell Asscis Located at Debiors” Covingtan, VA Loestion

(Store#11) end fo Assme and Assign Executoryl Cotracts and/or Leases (“Mokon 1o Sell”) and

the Digbiors* Sapplemental Motion Pucsusat to 11 US.C. §§363 msﬁsmmﬁmﬁwmsmm

ORDER cn.i@mﬁ DERTORS MOTION ANU SUPPLEMENTAL MOTION PURSUANT £0 11 USC: 5556 AND
355 FOR AAORITY TO SELL ASSETS LOCATED AT DESTORS® COVINGTON, VA LOCAI DN (STOREALI) Y ;‘
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assets located 3 Debtors” Covington, VA lecation (:tIm *assets”) frec and clear ni'fi‘ Hens; elaims,
and encumbratices and pursuant to the teoms and;nnﬂiﬁmsﬁatfurﬂiin EmMuhé!ms. After dag
deliberation and finding good smd sfficient canse to grant the relief vaquested, ﬁ:e malms tha
following findings of fact 2nd conclusions of Taw: | | ,

A, This Court has Jurisdiction over m'fese Muotions pursuant ta 28 l!_I.‘.E,C. &5157 and
1334, This it 3 core proceeding pursuant to 28 U.ES,E. ELSTEN2MA), (M, {N}I ard {0}, secking
relief undar 11 UL.5.C. §8363(b), (f) and 365, Venue i5 proper prrsuant to 28 l:}.q{!l £81408 m&
19as.

B.  OnJuoly 23, 2001 (the “Petition IJ&s"}. each of the Debtota ﬁleil th this Court its
voluntary petificn for reief uader Chupter 11 of Title 11 of the Uniited States .25 amended (the
“Benlruptoy Code”). Pursiant o socsions £107(s) and 1108 of the Bakruptay Ciode, e de Petiion
Dale the Debiers have contimed to npa‘atnhﬁhbl_t:sismﬁandmmmga theirpmip&ﬁminannrdeﬂy
{ashion a¢ debioes i possession. : l '

C. Om July 23, 2001, th& Debtars ﬂled their Motion for Esta!alishrne;nf and Approval af
Bidding Pre¢pdures and Appmval of Forin aud Manner o.anhce Relating to Prﬁspechw Sales nf
Certain ofﬂi:htﬂl‘s thms and Certain D’thﬁr Bu.!illﬂﬂ&m md Assets (thel“Bid Procedures
Mntmn"}, secking approval of eertain uniform b1d procedures to be ued'bx fhe Dehm in the
onderly sale of the Deblors” assels ﬁlrlhﬂma_]ﬂﬂt}‘ of itz petal locations, :

D Afer ahmghemmmc Bmmmm mw , 2001, tha Cour

Ordjﬂﬂntﬂg Maotion

grantcd th& relicf sought by the Debtors and ememdun August 9, 2001 its
[hrEsmbhﬂinmt ot Approval of Bidding Pmmdures anﬂAppm’alanbml TManner of Nistice
Relating @ Prospoctive Seles of Cortatn of Dah!nre’ Phemmacies and Certain Other Businesses and

368 FOR ATRIORITY TG SELL ASSETS LOCATEN AT DERTORY COVINGTON, VA LOCATION ;srnnz ni
' (EEMEAND ASTIGN EXECUTORY CONTRACTS ANGORLEASES —Tage 2
AN T ONCIROSELLIRL

ORDEK Gﬂvgmmi DEBTORS’ MOTION AND anmme MOTION PURSUANT Tu'u TS H pes ant
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pracesds fropa the sale of the Diebtors” aﬁsetn.

E The procedures wers clarified by fl.;ne Court in mamor Tegard inl.
Provedures Ceder Granting Diebiors” hotion for Mhslnnmi md.ﬁm’uvﬂ
sk Approvebof Porm sd Mavies of Notes Relting to Pospertive Seles of C
Pm-ma&minomminmmdm (e “Clarified Bid Pracedures Order”) enteved
an or sbout Septesber 14, 2001, Thmemmdmwmmﬂnwﬁbythnﬂﬁmm&fomed fhe

hmtnfthshdsrmcwndunﬂmmﬁbtmgsuldhﬂehy [

F.  Preper notics of the Motions was given by te Debiots 1o alf julerested pasties
Proper notige of (he Motions and uﬂwr malicrs was given with respect mI ] Clarified Bid
Procedures Gier, | | |

G,  Theproposcd sale of the Assets tu mr Operationz, Inc. (‘

Operation:™Y §s the result of an arm’s-ength, gn-:ﬂfaiﬂ: negotiation, and P’har::my Qpetetions is
3 "good-faitk” purchuser within the meaning of Section 363(m) oftha Banhuptjxx Code.

i ﬂﬂl&lﬁﬂftﬁ.&ﬁﬂﬂ:tﬂ?hmmﬂpermmm,wmmmnm
eourse ofhudiness, i5 jeafified, because the nﬁ'er thade by Phannacy Opem 'II contamed m the
Asset Porchize Agrecntent aitached to the Muﬁt?m the ‘Pumhxsuﬁ.gmmetﬂ is the highest and
the value of

of the ordiary

best affar received by the Debtors for the purqhgia.s# of the Azzets and thus maxi
th Asachgip the bepefi of the Tbtors” extles pd thelr coeditors, The estimafed perchass price,
which is subjest to the termes of the Purchase Agresmeot, is $347,164.00,

L The Debtors” lenders, M::I-:a;pn Compomtion ("halcl.'.esson}‘} and AmetiSonre

Corporatisa (“AmeriSouree™, whu.amenﬁms.éﬂn a1l of the Aescts Pmliﬂﬂ&ﬂj be sold, have hoth

OHDER GWMG nmc-as' MOTON AND SUPFLEMERTAL MOTIOR FURBUATTT
368 FOR AVFHORITY 10 SELL ASSETS LOCATED AT DEBTORS' COVINGTOR, VA L
ANDTO ASSUME AND ASSTGN EXECUTORY CORTRACTS ANBAOR LEASES - Fugs 3 |
A RTORA | SR ORISR TIL
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consented to the sale, mﬂﬁhmmmmwmof:anynﬂmhuldmufﬁﬁdbfpnlfmmdﬁmw
claims agains! the Assers. o
L 'Ihaunmq:h'odlmsaaandﬁmwmryémtmtxmh:mﬂmdés

Mottrms ara sultiest to assurption upder 11 U‘g.ll:_ .-;:-3155(1}. The Dehwrs imows ofjfo present cure
amount awed en the leases that would prevent assumption ;md Bisignorent mldtr 65{k), but that
the Debtor, of where providad otherwise by the Pm]iase Aprecraent, Phn:mm:y tlfpcﬁ'.lﬂnﬁ, wili
cure monetaty defeulis 0pon due notice. PW; Operations has d&u‘:nnsh;tJd the dbility o
adequately mssurs the finae performance of the Ir:a;sﬁ and exeentory contracts qlinrmg the biddmz

Process.

K Anyobjections to the Mations andﬁie sale arc hershy mmlcdéw.m:snhﬁm of the
objection iz santaed in the provisions of the ﬁrdézr below. - I
Tt ia fBerefore:
onﬁﬁamnmumemmmsmgmm;imm o

" ORBERED that the Debstors skall have autherity (o acll the Assets to Pharkacy Operctions
an the termnf described in the Motions and in the i*umhnehgmﬁmmtmdsuhjlﬁjltnﬂkﬂzﬁ:ﬁul
Bid medﬁssﬂrﬂm'andpmmantﬁnll tIS.C §363{h}mﬂ(f}f‘rnea:ﬂnl=a.rn alllt:na,chmls

and encumbmances with such liens, claims and emumbrmea{inulnimgﬂmte Mmand

AmeriSoues) to attach ta the peaceeds of the sale in e same priofity gnd wm

Aszets prissds fie sale, and thos Order shafl not constitat: a finding or d |

relative prierity of any liens or alaima of #ny of AmetiSource or MecKesson; lt i5 further
ORBERED thet the Debiors’ mmingfing of funds from (he sals -:;!' assets of muliple

Debtors shall not tmpair, affact of extinguish the Fghts of interest holders in such funds

GRDER GRATING DEBTORS MGTION AND SYPPLEMENTAL MOTION TURSUANT TO §1 DS, 65363 AN
165 FOR AUTSORITY TO SELL ASSETS LOCATED AT DEBYORS® COVINGTON, YA LOCATION (STORE F11}
ANT TO ASSHME AND ASSFGN nr.mmnvcanmms ANIVOR LEASES —vage 4 | J
LTt S R A P T T i

. HO. 123
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rotwithstadig the comnigling, any sact fands Shall recasi the property ufih&lﬁpamwselhng
Drehicr, . _' ; i

ORBERFD that the procveds of the salﬁi of the Asssts shall be tlepc::ﬁiT:ﬂ i 2 separatc
aceount imte which only wales of asgets pf the Ilehtnrs ouisids the urdinarynnﬂ_!mquf business wilf
Ye deposited, arsd that the procesds of the sals nfﬁ'l;cmﬂmtsshnllmthﬂ diﬁh'ﬂ:utﬁl'!ﬁnmﬂj:muﬂ
or otherwiss psed by the Iebtors withort furtser order of the Court after aotice gnd hearing on no

less than twanty {20) day=, unlass shortenad by urd:er of the Courd wpott agraﬂﬂ;;;h:mew

the Commie; it is farther
ORDERED thal the Debiors sill have mufbority o asouehe and ageign ol executory

contiaets andor unexpired [cascs a5 vequester in'the Motions or a5 s¢t forth by

SIGNED: _ N0V 13 2y , 2001,
/ /ﬁ;?’ .

HGN{]RABLERD ERT C. MEGUIRE
UNITED STATES PTCY JUDGE

U ENTRY RETURN T

L Rirhard

mmamm

Lﬂmmmaﬂ.mm

Addizou, Yerpa 5001

ORDER GRS DESTORS" MOTION AND SOFPLEMENTAL MOTION PURSUAICE TOIL1 5,4 55965 AND
365 FOR ATEFGRITY T0 SELL ASSETS LOCATED A7 DEATORS: COVINGTON, VA LOCATION (STORE #13)
AND TO ASSHMVE AND ASSIGN EXECUTORY CONTRACTS AND/OR LEASES — 22ge5 | |

oo L1 F.L. [




