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Findings of Significant Contribution and Rulemaking on
Section 126 Petitions for Purposes of Reducing Interstate
Ozone Transport

AGENCY: Envi ronmental Protection Agency (EPA).

ACTION: Final rule.

SUMMARY: I n accordance wth section 126 of the Clean Ar
Act (CAA), EPA is taking final action on petitions filed by
ei ght Northeastern States seeking to mtigate interstate
transport of nitrogen oxides (NOx), one of the precursors of
ground-| evel ozone. |In an action published on May 25, 1999,
EPA determ ned that portions of the petitions are approvable
under the 1-hour and/or 8-hour ozone national anbient air
qual ity standards (NAAQS) based on their technical nerit.
However, EPA deferred making section 126 findings as |ong as
States and EPA stayed on track to neet the requirenents of
the NOx State inplenentation plan call (NOx SIP call).

Subsequently, two court rulings affected the May 25 fi nal

rule. In one ruling, the court remanded the 8-hour ozone
NAAQS. I n a separate action, the court granted a notion to
stay the SIP subm ssion deadline for the NOx SIP call. 1In

light of the court rulings, EPA is nodifying two aspects of



the May 25 rule.

Based on affirmative technical determ nations for the
1- hour ozone NAAQS made in the May 25 rule, today, EPA is
maki ng section 126 findings that a nunber of l|large electric
generating units (EGJs) and large industrial boilers and
turbines nanmed in the petitions emt in violation of the CAA
prohi bition against significantly contributing to
nonat t ai nment or mai ntenance problens in the petitioning
States. The EPA is staying indefinitely the affirmative
techni cal determ nations based on the 8-hour ozone NAAQS,
pendi ng further devel opnments in the NAAQS litigation.

The EPA is also finalizing the Federal NOx Budget
Tradi ng Program as the control renmedy for sources affected
by today’s rule. This requirenent replaces the default
remedy in the May 25 final rule.

DATES: The final rule is effective [INSERT 30 DAYS FROM
PUBLI CATI QN] .

ADDRESSES: Docunents relevant to this action are avail able
for inspection at the Air and Radi ati on Docket and

I nformation Center (6102), Attention: Docket No. A-97-43,
U.S. Environnental Protection Agency, 401 M Street SW room
M 1500, Washi ngton, DC 20460, tel ephone (202) 260-7548
between 8:00 a.m and 5:30 p.m, Monday though Friday,

excluding | egal holidays. A reasonable fee may be charged



for copying.
FOR FURTHER INFORMATION CONTACT: General questions
concerning today's action should be addressed to Carl a
A dham Ofice of Ailr Quality Planning and Standards, Air
Quality Strategies and Standards Division, M>15, Research
Triangle Park, NC, 27711, telephone (919) 541-3347, enmil at
ol dham car | a@pa. gov. Please refer to SUPPLEMENTARY
INFORMATION bel ow for a list of contacts for specific
subj ects discussed in today's action.
SUPPLEMENTARY INFORMAT ION:
Availability of Related Information

The official record for this rulemaking, as well as the
public version, has been established under docket nunber A-
97-43 (including comments and data submitted electronically
as described below). A public version of this record,
i ncluding printed, paper versions of electronic comments,
whi ch does not include any information clainmed as
confidential business information, is available for
i nspection from8:00 a.m to 5:30 p.m, Mnday through
Friday, excluding |legal holidays. The official rulemaking
record is located at the address in ADDRESSES at the
begi nning of this docunent. |In addition, the Federal
Reqgi ster rul emaki ng actions and associ ated docunents are

| ocated at http://ww. epa.gov/ttn/rto/126. Docunents



containing the historical heat input data used to cal cul ate
the NOx all owance allocations, listed in appendices A and B
to part 97, are available at this website and have been
pl aced in the rul emaki ng docket.

The EPA has issued a separate rule on NOx transport
entitled, "Finding of Significant Contribution and
Rul emaking for Certain States in the Ozone Transport
Assessnent Group Region for Purposes of Reduci ng Regi onal
Transport of Ozone." The rul emaki ng docket for that rule
(Docket No. A-96-56), hereafter referred to as the NOx SIP
call, contains information and anal yses that EPA has relied
upon in the section 126 rul emaki ng, and hence docunents in
t hat docket are part of the rulemaking record for this rule.
Docunents related to the NOx SIP call rul emaking are
avai l abl e for inspection in docket nunber A-96-56 at the
address and tines given above.
For Additional Information

For additional information related to air quality
anal ysi s, please contact Carey Jang, Ofice of Air Quality
Pl anni ng and St andards; Em ssions, Mnitoring, and Anal ysis
Di vision, MD 14, Research Triangle Park, NC 27711, tel ephone
(919) 541-5638. For questions regarding the NOx cap-and-
trade program please contact Sarah Dunham O fice of

At nospheric Progranms, Clean Air Markets Division, M:6204J,



401 M Street SW Washi ngton, DC 20460, tel ephone (202) 564-
9087. For questions regarding regul atory cost anal yses for
electricity generating sources, please contact Mary Jo

Krol ewski, Ofice of Atnospheric Prograns, Cean Ar Markets
Di vi sion, MZ-6204J, 401 M Street SW Washi ngt on, DC 20460,

t el ephone (202) 564-9847. For questions regarding

regul atory cost anal yses for other stationary sources,

pl ease contact Larry Sorrels, Ofice of Air Quality Planning
and Standards, Air Quality Strategies and Standards

Di vision, MD-15, Research Triangle Park, NC 27711, tel ephone

(919) 541-5041.
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D. Paperwor k Reduction Act

E. Executive Order 13045: Protection of Children from
Envi ronmental Health Ri sks and Safety R sks

F. Executive Order 12898: Environnental Justice

G Executive Order 13132: Federalism

H. Executive Order 13084: Consultation and Coordination
wth Indian Tribal Governnents

| . Nat i onal Technol ogy Transfer and Advancenent Act

J. Judi ci al Revi ew

K. Congr essi onal Revi ew Act

I. Background and Summary of Rulemaking
A. Summary of Rulemaking and Affected Sources
1. Summary of Action to Date

In a notice of final rul emaking (NFR) signed on Apri
30, 1999 and published on May 25, 1999 (May 25 NFR or May
25, 1999 final rule), EPA took action on eight ozone-rel ated
petitions submtted individually by eight northeastern
States under section 126 of the CAA(64 FR 28250; May 25,
1999). As discussed in Section II.A of the May 25 NFR
section 126 of the CAA authorizes a dowmw nd State to
petition EPA for a finding that any new (or nodified) or
exi sting major stationary source or group of stationary
sources upwi nd of the State emts or would emt in violation
of the prohibition of section 110(a)(2)(D)(i) because their
em ssions contribute significantly to nonattainnent, or
interfere with nmai ntenance, of a NAAQS in the State.
Sections 110(a)(2) (D) (i), 126(b)-(c). If EPA nakes the

requested finding, the sources nust shut down within 3



months fromthe finding unless EPA directly regul ates the
sources by establishing emssions [imtations and a
conpliance schedul e, extending no |ater than 3 years from
the date of the finding, to elimnate the prohibited
interstate transport of pollutants as expeditiously as
possi ble. See sections 110(a)(2)(D)(i) and 126(c).

The States that petitioned EPA under section 126
(addressed by today’s final rule) are Connecticut, Mine,
Massachusetts, New Hanpshire, New York, Rhode Isl and,
Pennsyl vani a, and Vernont. Each petition requests that EPA
make a finding that certain major stationary sources or
groups of sources in upwind States emt NOx em ssions in
violation of the CAA s prohibition on anmbunts of em ssions
that contribute significantly to ozone nonattai nment or
mai nt enance problens in the petitioning State. The
petitions vary in geographic scope covered, types of sources
identified, and recommended control renedies. Al of the
ei ght petitioning States requested section 126 fi ndi ngs
under the 1-hour ozone standard. Five of the petitioning
States (Miine, Massachusetts, New Hanpshire, Pennsyl vani a,
and Vernont) al so requested section 126 findings under the
8- hour ozone standard. Section 126 provides that if EPA
finds that identified stationary sources emt in violation
of the section 110(a)(2)(D) prohibition on em ssions that
significantly contribute to ozone nonattai nnment or
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mai nt enance problens in a petitioning State, EPAis
authorized to establish Federal emssions Iimts for the
sources. Section | of the May 25 NFR descri bes the
petitions and Section Il sets forth EPA's interpretation of
section 126 and the anal ytical test EPA used to evaluate the
petitions. Famliarity with the May 25 NFR i s assuned for

t he purposes of today’ s final rule.

In the May 25 NFR, EPA made final determ nations that
six of the eight petitions have technical nmerit. The EPA
made affirmative determ nations that existing and new | arge
el ectric generating units (EGJs) and | arge industri al
boil ers and turbines (non-EGJs) located in certain States
identified in the section 126 petitions are significantly
contributing to nonattainnent in, or interfering with
mai nt enance by, one or nore of the petitioning States with
respect to the 1-hour and/or 8-hour ozone standards.

Under the 1-hour standard, EPA nmade affirmative technical
determ nations of significant contribution for sources
|ocated in the District of Colunbia and 12 States. Under
t he 8-hour standard, EPA nmade affirmative techni cal

determ nations of significant contribution for sources

| ocated in the same States and the District of Colunbia as
under the 1-hour standard plus seven additional States.

In the May 25 NFR, EPA al so denied the portions of the
petitions that did not have technical nmerit. Under the 1-
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hour standard, EPA fully denied the petitions from Rhode
| sl and, Mai ne, New Hanpshire, and Vernont because the States
had clean air quality. The EPA fully denied the Vernont
petition under the 8-hour standard because that State did
not have any current or projected 8-hour air quality
pr obl ens.

The EPA al so provided that the portions of the
petitions for which EPA nmade affirmative technica
determ nati ons woul d be automatically deened granted (the
section 126 findings nmade) or denied at certain |ater dates
pendi ng certain actions by the States and EPA regardi ng
State submttals in response to the final NOx SIP call.
Interpreting the interplay between sections 110 and 126, EPA
explained in the May 25 NFR that a State’s conpliance with
the NOx SIP call would elimnate the basis for a finding
under section 126 based on these petitions for sources
| ocated in that State. The EPA concluded it was appropriate
to structure its action on the section 126 petitions to
account for the existence of the NOx SIP call, given that
the NOx SIP call had an explicit and expeditious schedul e
for conpliance (see 64 FR 28274-28277). Accordingly, EPA
made technical determ nations on the section 126 petitions,
but deferred making final findings. The schedul e and
condi tions under which the applicable final findings on the
petitions woul d have been deened nmade are di scussed in
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Section |.E. of the May 25 NFR

As discussed in Section IV of the May 25 NFR, EPA was
requi red under a consent decree to take final action on the
ei ght petitions by April 30, 1999, including pronulgating a
control renedy for sources that would be subject to an
affirmative finding under section 126. In a proposal
publ i shed on Cctober 21, 1998 (63 FR 56292), EPA proposed a
NOx cap-and-trade program as the section 126 control
requi renents. However, EPA was not able to finalize the
tradi ng program by April 30, 1999, because the Agency needed
additional tine to evaluate the nunerous coments it
recei ved on the trading program proposal and the source-
specific em ssions inventory data. In the May 25 NFR, EPA
finalized the general paraneters of the tradi ng program
control renedy including, anong others, the decision to
i npl ement a NOx cap-and-trade program as the control renedy,
the control levels the trading programwoul d be based on,
the definition of the types of sources that would be subject
to the trading program and the conpliance date. The EPA
indicated it would finalize the conplete Federal NOx Budget
Tradi ng Program and al | owance all ocations for the section
126 sources | ater

On January 13, 1999 (64 FR 2416), EPA reopened the
comment period on the section 126 proposal, to take further
comment on source-specific emssion inventory data. This
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comment period was established in conjunction with the
extended period for the public to submt em ssions inventory
revisions for the purpose of the NOx SIP call. The EPA

i ndicated that the revised inventory would be used to
identify the individual sources that woul d be subject to
section 126 findings and for assigning their NOx all owance
al l ocations for purposes of the Federal NOx Budget Tradi ng
Program The EPA's process for evaluating the inventory
data and EPA' s response to the em ssions inventory coments
is given in the docunent, "Responses to the 2007 Baseline
Sub-1nventory Information and Significant Cormments for the
Final NOx SIP Call and Proposed Rul emakings for Section 126
Petitions and Federal |nplenentation Plans--Technical
Amendnment Version, Decenber 1999,” and contained in the
docket for this rule.

The EPA finalized a default renedy in the May 25 NFR
that would apply to affected sources in the event that EPA
failed to finalize the trading programprior to any section
126 findings being triggered. The EPA enphasi zed that it
did not expect that the default renmedy would ever be
appl i ed, because EPA fully intended to conplete the trading
program and delete the default remedy by the tinme any
findi ngs were made.

After EPA signed the section 126 final rule on Apri
30, 1999 (published on May 25, 1999), the U S. Court of

12



Appeals for the District of Colunmbia Circuit (D.C. Grcuit)
issued two rulings related to the 8-hour ozone standard and
the NOx SIP call that affected the section 126 action. In
one decision, the court renmanded the 8-hour National Anbient
Air Quality Standard (NAAQS) for ozone, which fornmed part of
t he underlying technical basis for certain of EPA' s

determ nati ons under section 126. See Anerican Trucking

Ass’'n v. EPA, 175 F.3d 1027 (D.C. Cr., 1999), reh'qg granted

in part and denied in part, No. 97-1440 and consol i dat ed

cases (D.C. GCr., Cctober 29, 1999). On Cctober 29, 1999,
the DDC. Grcuit granted in part EPA's Petition for
Rehearing and Rehearing En Banc (filed on June 28, 1999) in

Anerican Trucking, and nodified portions of its opinion

addressing EPA's ability to inplenent the eight-hour

standard. See Anerican Trucking, 1999 W. 979463 (Cct. 29,

1999). The court denied the remai nder of EPA s rehearing
petition. 1d. In a separate action, the D.C. Crcuit
granted a notion to stay the State inplenmentation plan (SIP)
subm ssi on deadl i nes established in the NOx SIP call. See
M chigan v. EPA, No. 98-1497 (D.C. GCr., My 25, 1999)
(order granting stay in part). |In the May 25 NFR, EPA had
deferred making final findings under section 126 as |ong as
States and EPA stayed on schedule to neet the requirenents
of the NOx SIP call.

In response to these rulings, EPA stayed the
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effectiveness of the May 25 NFR until Novenber 30, 1999
while it conducted a parallel rulemaking to address issues
rai sed by the court rulings (64 FR 33956; June 24, 1999).

On June 24, 1999 (64 FR 33962), EPA proposed to anend
two aspects of the May 25 NFR. The EPA proposed to stay
indefinitely the affirmative technical determ nations based
on the 8-hour standard pending further devel opnents in the
NAAQS |itigation. The EPA al so proposed to renove the
trigger nmechani smfor making section 126 findings that was
based on the NOx SIP call deadlines and instead nmake the
findings in a final rule to be issued in Novenber 1999. In
the June 24 proposal, EPA explained why it originally made
sense to link the section 126 action to the NOx SIP call and
why EPA believes it is no |onger appropriate to do so in the
absence of a conpliance schedule for the NOx SIP call.

The EPA notes it received several coments on the June
24, 1999 proposal that the Agency considers to be outside
the scope of that proposal. These comments relate primrily
to issues that have been addressed previously either in the
NOx SIP call final rule, the NOx SIP call response to
coments docunent, the May 25, 1999 final rule for the
section 126 petitions, or the April 1999 response to
comments docunent for the section 126 petitions. The EPA
may respond separately to these comments, which the Agency
bel i eves shoul d be considered to be, in effect, petitions

14



for reconsideration of the May 25, 1999 final rule. A

notice will be published in the Federal Register to announce

the availability of these responses in the rul emaking
docket .

On August 9, 1999 (64 FR 43124), EPA issued a notice of
data availability and request for comment on three sets of
data related to the proposed Federal NOx Budget Trading
Program The data were nade available to ensure that EPA
woul d have accurate information for devel opi ng the NOx
al l omance allocations for the Federal NOx Budget Trading
Pr ogr am
2. Summary of Today’s Rule

In today's rule, EPAis finalizing the nodifications to
the May 25 NFR that were proposed on June 24, 1999. The EPA
is also finalizing the Federal NOx Budget Tradi ng Program
t hat was proposed on October 21, 1998 and del eting the
default renmedy that was finalized in the May 25 NFR  The
EPA is finalizing the |ist of existing sources that are
subject to this rule based on the revised inventories.

In Section I, EPA discusses the delinking of the
section 126 rule fromthe NOx SIP call and the making of the
section 126(b) findings for the petitions for which EPA made
affirmative technical determ nations based on the 1-hour

NAAQS in the May 25 NFR.  The findings apply to | arge EGUs
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and |l arge non-EGUs |l ocated in 12 States (Del aware, |ndiana,
Kent ucky, Maryland, M chigan, North Carolina, New Jersey,
New Yor k, Chio, Pennsylvania, Virginia, and West Virginia)
and the District of Colunbia. The EPA is indefinitely
staying the affirmative technical determ nations based on

t he 8-hour NAAQS, which cover large EGUs and | arge non- EGUs
|ocated in all the States covered by the 1-hour findings
pl us seven additional States (Al abama, Connecti cut,
II'linois, Massachusetts, M ssouri, Rhode Island, and
Tennessee) .

The sources for which EPA is making section 126
findings nust conply with the control requirenents of the
Federal NOx Budget Tradi ng Program promul gated in today’ s
rule. Section Il provides an overview of the trading
program and expl ains the various provisions. The conbined
list of existing sources affected by a section 126 finding
wWth respect to at |east one 1-hour petition, along with the
nmore specific emssions limtations in the formof tradable
al l omance allocations, is provided in Appendices A and B to
part 97. As discussed in the May 25 rule (see Section
|.D.), the 1-hour petitions from New York, Connecticut, and
Pennsyl vani a petitions cover both new and exi sting sources.
The 1-hour petition from Massachusetts does not cover new
sources. As discussed in Section Il below, the Federal NOx
Budget Tradi ng Program i ncludes a nmechani sm for updating
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all ocations which can incorporate new sources affected by
findings relative to the petitions from New York,
Connecticut, and Pennsylvania. Prior to the update, new
sources can receive allocations froma new source set-aside.
The conpliance deadline is May 1, 2003. The EPA is creating
a conpliance suppl enent pool which will provide additional
al | ownances during the 2003 and 2004 ozone seasons to
i ncrease conpliance flexibility (see Section I11.B.4).
3. Extension of Stay of May 25, 1999 Final Rule

In a separate action, EPA extended the stay of the My
25, 1999 rule until January 10, 1999, to ensure that the My
25, 1999 rule remains stayed until today’s rul e becones
effective. (See 64 FR 67781; Decenber 3, 1999.)
B. Cost Effectiveness of Emissions Reductions

One factor of the significant-contribution analysis
that EPA applied in the May 25, 1999 final rule is the
extent to which "highly cost-effective” NOx control neasures
are avail able for the types of stationary sources naned in
the petitions (64 FR at 28281). In the May 25, 1999 fi nal
rule, EPA selected the highly cost-effective neasures by
exam ning the technol ogical feasibility, admnistrative
feasibility and cost-per-ton-reduced of various regi onwi de
ozone season NOx control neasures (64 FR at 28298).

For purposes of the May 25, 1999 final rule, EPA used
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cost-effectiveness val ues devel oped for the final NOx SIP
call. In the May 25, 1999 final rule, EPA indicated that it
woul d revise the cost estimates for the section 126 rule
based on revised em ssion inventories in conjunction with
pronul gation of the trading portion of the section 126
rul emaking (64 FR at 28300). (The EPA solicited comment on
source-specific emssion inventory data as part of the
proposal on the section 126 petition.) Therefore, EPA has
devel oped cost-effectiveness nunbers for the source
categories located in the 13 jurisdictions affected by
today's final rule using the cost-effectiveness nethodol ogy
finalized in the May 25, 1999 rule.

Sone commenters have argued that EPA nust redo its
anal ysis of the cost-effectiveness of controls to reflect
the nodified scope of the section 126 rule due to the stay
of the 8-hour affirmative technical determ nations.
Comrent ers argued that EPA has underestimated the costs for
utility NOx controls since several States and portions of
States have been renoved as a result of the stay of the 8-
hour affirmative technical determnations. |In addition, one
commenter stated that EPA should provide an opportunity to
comment on a revised cost-effectiveness anal ysis that
i ncorporates only the affected sources under the section 126
petitions based on the 1-hour standard.

As di scussed bel ow, EPA has now revi sed the cost-
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ef fectiveness nunbers based on the revised inventories to
reflect the 13 jurisdictions covered by today's section 126
final action under the 1-hour standard. Even with the
reduced scope of the section 126 rule, the cost-

ef fectiveness nunbers are simlar to those presented in the
May 25, 1999 final rule and support the technical

determ nations EPA made in that rule. |In addition, EPA
continues to use the sane cost-effectiveness nethodol ogy for
today’s rule as it used in the May 25, 1999 final rule, the
Cct ober 21, 1998 section 126 proposed rule, and the NOx SIP
call rule. Therefore, commenters have had opportunities to
comment on the cost-effectiveness nethodol ogy used in
today’s rule.

In determ ning what, if any, highly cost-effective mx
of controls is available for each subcategory named by the
petitioning Sates (i.e., large EGUs, |arge non-EGUs, |arge
process heaters, and small sources) the Agency consi dered
the average cost effectiveness of alternative | evels of
controls for each subcategory as described in the final NOx
SIP call (see 63 FR at 57400) and the May 25, 1999 fi nal
rule (64 FR at 28300).

The average cost effectiveness of the controls was
cal cul ated froma baseline level that included all currently
appl i cabl e Federal or State NOx control neasures for each
subcat egory. The baseline did not include Phase Il and
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Phase 111 of the OIC NOx MOU since those measures are not
Federally required and they have not yet been fully adopted
by all the involved States; if the OTC NOx MOU were incl uded
in the baseline, the overall costs would be |ower. Based on
t he anal yses, EPA determ ned that highly cost-effective
neasures are available for large EGJs and | arge non-EGUs.?
Table -1 sunmarizes the control options investigated
for the subcategories covered by today's rule and the
resul ting average, regionw de cost effectiveness estinmates
based on the revised inventories. Additionally, the cost-
ef fecti veness anal ysis includes a consideration of each
subcategory’s growth, including new sources. The cost-
ef fectiveness nunbers are simlar to those presented in the
May 25, 1999 final rule (64 FR at 28300). Therefore, based
on this conponent of the significant contribution test,
there is no reason to revise any of the significant

contribution determ nations.

Table I-1. Revised Average Cost Effectiveness of Options
Analyzed For Sources Affected by l1-Hour Findings?
(1997 dollars and (1990) dollars in 2007)°

The petitions al so named process heaters and small sources.
In the May 25 final rule (64 FR at 28301), EPA determ ned
that highly cost-effectiveness controls are not avail able
for these source categories. Therefore, EPA denied the
portions of the petitions that named these source

cat egori es.
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Source Category

Average Cost Effectiveness ($/0zone season ton)
each Control Option

for

Large EGUs

0.20 I b/ mMmBtu

0.15 I b/ mMmBtu

0.12 I b/ mMmBtu

$1, 425 ($1, 187)

$1,720 ($1, 432)

$2, 043 ($1, 701)

Lar ge Non- EGUs

50% r educti on

60% r educti on

70% r educti on

$1, 613 ($1, 370)

$1, 908 ($1, 589)

$2, 903 ($2, 418)

@ The cost-effectiveness values in Table I-1 are regi onwi de aver ages
for the 13 affected jurisdictions.

represent

RACT, where applicabl e.
b In order to conpare with other rul enmaki ngs presented in 1997

dol | ars,
dol | ars.
per ton,

In 1997 doll ars,

price inflator of 1.20.

The foll ow ng di scussion explains the control

The cost-effectiveness val ues

reducti ons beyond those required by title IV or title

cost-effectiveness is presented in both 1997 and (1990)
hi ghly cost-effective is defined as $2, 400
which is $2,000 per ton in 1990 dollars inflated using a GDP

| evel s

determ ned by EPA to be highly cost effective for each

subcat egory.

1. Large EGUs

As discussed in the May 25,

28300),

EGUs, EPA assuned a nultistate cap-and-trade program

| arge EGUs,

uni form NOXx eni ssions rate across al

t he control

| evel

1999 fi nal

potentially subject to section 126 fi ndi ngs.

rule (64 FR at

in determning the cost of NOx reductions froml arge

For

was determ ned by applying a
jurisdictions

EPA det er m ned

that a trading program based on a 0.15 | b/mBtu control

| evel

anal ysis for today's final

is highly cost effective.

acti

For the cost-effectiveness

on,

a uni form NOx em ssi ons
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control level was determ ned using the Integrated Pl anning
Model (IPM.2? Details regarding the nmethodol ogi es used can
be found in the Regulatory Inpact Analysis. Table I-1
summari zes the control |evels and resulting cost
ef fectiveness of three | evels anal yzed based on the revised
inventories for sources covered by the 1-hour findings.
Agai n, EPA notes that the cost-effectiveness nunbers are
simlar to those presented in the May 25, 1999 final rule
(e.g., the cost-effectiveness for the 0.15 | b/mBtu option
decreased by $44/ton, from $1,764/ton to $1,720/ton in 1997
dollars (from $1,468/ton to $1,432/ton in 1990 dollars)).?
In the May 25, 1999 final rule (64 FR at 28300-1), EPA
di scussed the reasons the Agency has decided to base the
em ssion reduction requirenents for EGUs on a 0.15 | b/ mMmBtu
trading |l evel of control. Because the average cost-
effectiveness for the three | evel s anal yzed has not changed
significantly, EPA nmaintains that a 0.15 | b/mBtu trading

| evel of control is appropriate for the reasons identified

2IPMis an econom ¢ nodel used by industry and governnent.
EPA used this nodel to estimate the costs and em ssions
reductions fromEGQJ s that would result fromcontrolling NOx
em ssions under the NOx SIP call and this section 126
action.

3The cost-effectiveness nunbers presented assunes trading
across the entire 13 jurisdictions. EPA has exam ned the
effects of excluding the portions of the four States (NY
IN, M, KY) not covered in today's final rule and concl uded
that it does not inpact the average cost effectiveness.

That analysis is presented in an Appendix to the R A
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in the May 25, 1999 rule. This control |evel has an average
cost effectiveness of $1,720 per ozone season ton renoved in
1997 dollars (%1, 432 per ozone season ton renoved in 1990
dollars). This amount is consistent with the range for cost
ef fecti veness that EPA has derived fromrecently adopted (or
proposed to be adopted) control neasures. See 64 FR at
28299.

2. Large Non-EGUs

As discussed in the May 25, 1999 final rule (64 FR at
28301), EPA determ ned a highly cost-effective control |evel
for large non-EGUs by evaluating a uniform percent reduction
inincrenments of 10 percent. Details regarding the
nmet hodol ogi es used are in the Regul atory | npact Analysis.
Table -1 sunmari zes the control levels and resulting cost
effectiveness for these non-EGJs based on the revised
inventories for sources covered by the 1-hour findings.

For non- EGU sources, EPA used a | east-cost method which
is equivalent to an assunption of an interstate trading
program Under this nmethod, the least costly controls, in
ternms of total annual cost per ozone season ton renobved,
across the entire set of feasible source-control neasure
conbi nations are selected in order of increasing annual
conpliance costs per ton, consistent with the above-

descri bed range for cost effectiveness.

23



For | arge non-EGUs, the cost-effectiveness anal ysis
i ncludes estimates of the additional em ssions nonitoring
costs that sources would incur in order to participate in a
tradi ng program Sone non-EGUJUs already nonitor their
em ssions. These costs are defined in terns of dollars per
ton of NOx renoved so that they can be conbined with the
cost-effectiveness figures related to control costs.
Monitoring costs for |arge non-ECGU boilers and turbines are
about $160 per ton of NOx renpved.

The average cost effectiveness for the three |levels
anal yzed has not changed significantly fromthe My 25, 1999
final rule (64 FR at 28301). Therefore, based on this
conponent of the significant contribution test, there is no
reason to revise any of the significant contribution
determ nations. As determined in the May 25, 1999 final
rule, a control |evel corresponding to 60 percent reduction
frombaseline levels is highly cost effective. This percent
reduction corresponds to a regi onwi de average control |evel
of about 0.17 | b/ mBtu.
C. Interfere With Maintenance

As not ed above, section 110(a)(2)(D) prohibits sources
fromemtting air pollutants in amounts that wll
“contribute significantly to nonattai nnent in, or interfere

with maintenance by, any other State with respect to [any]
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national...anbient air quality standard” [enphasis added].
Each of the petitions requested that EPA nmake findings with
respect to both nonattai nnent and nmai ntenance of the 1-hour
and/ or 8-hour ozone standards in the petitioning State. In
the May 25 final rule, EPA determned that a State may
petition under section 126 for both the 1-hour standard, to
the extent that it still applied in the petitioning State,
and the 8-hour standard. The EPA indicated that in areas
for which EPA had determ ned that the 1-hour standard no

| onger applies, there would no | onger be a basis for EPA to
make section 126(b) findings with respect to nonattai nnent
or mai ntenance of that standard. In light of recent court
action discussed bel ow, EPA has proposed to reinstate the 1-
hour standard. Thus, if EPA finalizes the rule as proposed,
all areas would be subject to that standard along with the
requi renents to neet and maintain it.

Rei nstatenent of the 1-Hour Orzone Standard

The EPA promnul gated the 8-hour standard in July 1997 to
repl ace the existing 1-hour standard. To ensure an
effective transition to the new 8-hour standard, EPA deci ded
that the 1-hour standard would continue to apply in an area
for an interimperiod until the area achi eved attai nnent of
that standard. Under that policy, once EPA nade a final
determ nation that an area had attai ned the 1-hour standard,
that standard no | onger would apply and States woul d be
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expected to focus their planning efforts on devel opi ng
strategies for attaining the 8-hour standard. The
effectiveness of the 8-hour standard served as the
underlying basis for EPA's finding that the 1-hour standard
no |l onger applied in areas that EPA determ ned were
attaining the 1-hour standard. The recent ruling of the

D.C. CGrcuit in Anerican Trucking has underm ned the basis

for EPA's previous determ nations on applicability of the 1-
hour ozone standard by remandi ng t he 8-hour NAACS.
Therefore, in a separate rul emaking (64 FR 57424; Cctober
25, 1999), EPA has proposed to: (i) rescind the findings
that the 1-hour standard no | onger applies, and (ii)
reinstate the applicability of the 1-hour standard in al
areas, notw thstandi ng pronul gation of the 8-hour standard.
Once EPA finalizes its action to reinstate the 1-hour
standard, the “interfere with maintenance” test could be
appl i ed under both the 1-hour and 8-hour standards. The
areas in the petitioning States that are currently subject
to and violating the 1-hour standard need not only achieve
t he 1-hour standard, but would also need to maintain it.
Upw nd NOx reductions resulting fromtoday’'s rule wl|
assi st these areas in both achieving and mai ntaining the 1-
hour standard. In addition, there are areas in the
petitioning States that are not currently subject to the 1-
hour standard, and therefore, cannot be considered as a
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basis for this rule. For sonme of these areas that have
attained the standard, their ability to maintain the
standard may be | eopardi zed due to transported pollution.
(I'n addition, sone areas where the standard was revoked may
now have air quality that exceeds the 1-hour standard.)
These areas in the petitioning States will also benefit from
the em ssions reductions fromthis rule as they focus
pl anning efforts on the 1-hour standard agai n.
Rei nstat enent of the 1-hour standard underscores the need
for the em ssions reductions required by this rule. In the
future, EPA may take further action to consider maintenance
of the 1-hour standard under section 126.
D. New Petitions Submitted in 1999

In April through June of 1999, EPA received four new
ozone-rel ated section 126 petitions submtted individually
by the District of Colunbia, Delaware, Mryland, and New
Jersey (see docket number A-99-21). All four of the
petitions requested that EPA make findings that NOx
em ssions fromsources located in upw nd States are
significantly contributing to nonattai nnent and mai nt enance
problenms in the petitioning State under the 1-hour and 8-
hour standards. The four petitions identified sources in a
total of 13 States and the District of Colunbia. Each State

based its petition on EPA s technical anal yses and
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significant contribution determnations in the NOx SIP call.
The petitions recommend that EPA establish an interstate
tradi ng program for sources that would receive a section 126
finding. The control |evels sought are: an overall control
level of 0.15 Ib/mMBtu for EGJs and a 60 percent reduction
in NOx em ssions fromnon-EGUs cal cul ated fromthe baseline
EPA used in the NOx SIP call. The EPA will be proposing
action on the 4 petitions in the future.
I1. EPA"s Final Action On Granting or Denying the Eight
Petitions

The EPA is making final section 126 findings on the
ei ght petitions under the 1-hour standard based on the
affirmative technical determ nations nade in the May 25 NFR
The EPA is renoving the automatic trigger mechani smfor
maki ng the findings that was established in the May 25 NFR
and instead is sinply nmaking the findings in today' s rule.
EPA eval uated the petitions independently under the 1-hour
and 8-hour standards where a State requested a finding under
both standards. The EPA is staying the affirmative
technical determnations with respect to the 8-hour standard
in light of the recent court decision on that standard.
Sources subject to findings under the 1-hour standard w ||
be required to inplenent controls beginning in May 2003.

Each of these actions is described bel ow.
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Because it is no longer appropriate to link the section
126 action to the NOx SIP call deadlines and EPA is renoving
the automatic trigger nmechanisns that were tied to those
deadl i nes, as discussed below in Section Il.B., the
affirmative technical determ nations under the 1-hour
standard effectively constitute findings in the context of
section 126. There is no |longer a subsequent condition that
must first be fulfilled, before EPA makes final findings.
Thus, the affirmative technical determ nations under the 1-
hour standard are a sufficient basis for EPA to find that
the affected sources are emtting in violation of the
prohi bition of section 110(a)(2)(D)(i). The EPA is revising
the part 52 regulatory text to reflect this change.
A. Technical Determinations in the May 25 Final Rule

In the May 25 NFR, EPA nade affirmative technical
determ nations as to which of the new (or nodified?* or
exi sting maj or sources or groups of stationary sources naned
in each petition emt or would emt NOx in anmounts that
contribute significantly to nonattai nment of the 1-hour or
8-hour standard in (or interfere with maintenance of the 8-
hour standard by) each petitioning State. All eight of the

petitioning States requested that EPA evaluate their

“Whenever the word "new' is used in relation to sources
affected by this rule, it includes both new and nodified
sour ces.
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petitions with respect to the 1-hour standard. Five of the
petitions also requested that EPA evaluate their petitions
under the 8-hour standard. The EPA nmade i ndependent
techni cal determ nations for each standard with respect to
the individual petitions (see the part 52 regulatory text in
the May 25 NFR). The EPA determ ned that the |arge EGUs and
| arge non-EGUs in at | east sonme upw nd States nanmed in every
petition except Vernont's and Rhode Island's contribute
significantly to nonattai nnment of at |east one of the
standards (or interfere wth mai ntenance of the 8-hour
standard) in the petitioning State. |n aggregate for al

the petitions and both ozone standards, EPA made affirmative
techni cal determ nations for sources |located in 19 States
and the District of Colunbia. The majority of the sources
received affirmative technical determ nations under both the
1- hour and 8-hour standards. However, as discussed in
Section I1.D, sources |located in several States received
affirmative technical determ nations only under the 8-hour
standard. As discussed belowin Section Il.B., EPA had
deferred granting the petitions pending certain actions by
States and EPA with regard to the NOx SIP call. The EPA s
anal ytical approach and eval uation of each petition is
described in Section Il of the May 25 NFR (64 FR 28250; WMay

25, 1999) .
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B. Findings under Section 126 and Removal of Trigger
Mechanism Based on NOx SIP Call Compliance Deadlines

In the May 25 final rule, EPA had linked its findings
under section 126 to the conpliance schedule for the NOx SIP
call. EPA made affirmative technical determ nations
regarding the technical nmerits of the petitions but deferred
maki ng findi ngs under section 126 as |ong as States and EPA
were neeting deadlines for action based on the schedul e for
the NOx SIP call. The findings under section 126 woul d be
automatically triggered only if States or EPA m ssed one of
those deadlines. Specifically, the May 25 NFR provi ded t hat
EPA woul d have nade a finding that sources were emtting in
viol ation of section 110(a)(2)(D)(i)(1) as of Novenber 30,
1999 if EPA had not proposed approval of SIP revisions
conplying with the NOx SIP call (or pronmul gated a Federa
i npl emrentation plan (FIP)) by that date, or as of My 1,
2000, if EPA had not taken final action to approve SIP
revisions (or pronulgated a FIP) by that date.

In the June 24 proposal, EPA proposed to delete this
automatic trigger mechani smfor making findings and instead
sinply take final action making findings and granting or
denying the petitions. For those sources for which it had
made affirmative technical determ nations, EPA proposed to

find that the sources are emtting in violation of section
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110(a)(2)(D) (i) and to grant those portions of the
petitions. Consistent with these proposed findings, EPA
al so proposed to renove the automatic trigger mechani sm

In today’s action, EPAis finalizing this portion of
the rule largely as proposed. However, under this final
rule, instead of making the findings based on the 8-hour
standard, EPA is indefinitely staying the affirmative
techni cal determ nations based on the 8-hour standard, as
di scussed below. The affirmative technical determ nations
under on the 1-hour standard were based on a record
i ndependent of the record for the affirmative technical
determ nati ons under the 8-hour standard. Thus, sources in
the seven States for which the determ nations were based
solely on the 8-hour standard would not at this tinme be
subject to the section 126 renedy.

The EPA believes that the circunmstances under which the
| i nkage between action on the section 126 petitions and the
NOx SIP call was appropriate are no | onger present.
Specifically, with no explicit and expeditious deadlines for
conpliance with the NOx SIP call, it does not nmake sense for
the section 126 findings to depend upon a State’s failure to
act under the NOx SIP call. It also would be contrary to
t he | anguage and purposes of section 126 to delay the
section 126 findings pending State action under the NOx SIP
call, absent a schedule wth explicit and expeditious
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deadl ines for conpliance with the NOx SIP call. Nor is
retention of the |linkage between the two rules required by
t he | anguage of section 110, the cooperative federalism
structure of title I of the CAA or the court’s decision to
stay the deadlines for States to submt SIP revisions under
the NOx SIP call

EPA's actions in the May 25 NFR and today’s rule are
driven by a consistent interpretation and application of the
rel evant statutory provisions. Section 110(a)(2)(D)(i)
(conbined with EPA's SIP call authority under section
110(k)(5)) and section 126 are two i ndependent statutory
tools to address the problemof interstate pollution
transport (64 FR 28263-28267). The purpose of each
provision is to control upw nd em ssions that contribute
significantly to downwi nd States’ nonattai nnment or
mai nt enance problens (64 FR 28263-28267). The two
provisions differ in that one relies, in the first instance,
on State regulation and the other relies on Federal
regul ati on, but Congress provided both provisions wthout
i ndi cating any preference for one over the other. Thus,
Congress must have viewed either approach as a legitimte
means to produce the desired result. This drives the
concl usion that EPA should use, in a particular situation,
whi chever of these provisions will achieve the purpose of
both of them-- to reduce interstate pollutant transport.
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Promul gation of the NOx SIP call with explicit and
expedi ti ous deadlines for SIP subm ssions and em ssions
reducti ons afforded EPA a reasonabl e expectation that the
needed em ssions reductions woul d be expeditiously required
through SIP revisions. |In those circunstances it nmade sense
for EPA to briefly defer findings under section 126, as |ong
as the States stayed on track to control the em ssions.
Further, it nade sense for EPA to approve findings under
section 126 once a State fell off track (as indicated by a
| ack of EPA proposed or final approval of the required SIP
subm ssion by specified dates) because under those
ci rcunst ances, EPA could no | onger reasonably expect that
t he needed em ssions reductions would be tinely achi eved
through a SIP revision. Simlarly, under the present
circunstances with the stay of the SIP call subm ssion
deadl ines, EPA is no | onger assured that the em ssions
reductions wll be achieved in accordance with the SIP cal
deadl i nes. Hence, EPA now nust obtain the em ssions
reducti ons under section 126 and has no basis for further
deferring maki ng the findings under section 126 pendi ng
State action under the NOx SIP call.

Thr oughout the section 126 rul emaki ng, EPA has been
confronted wth an unusual factual situation. EPA had
previously proposed and then pronmulgated a SIP call to
address interstate transport through State action, and in
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roughly the sane tinme frane, EPA was required to act on
petitions fromdoww nd States to address the same probl em
under section 126. Because section 126 refers to the
prohi bition of section 110(a)(2)(D)(i),® and the NOx SIP
call was based on State violation of the sane provision, in
the May 25 NFR EPA recogni zed that the interstate transport
probl em at issue could be addressed under either provision.
Under section 126, a State may petition EPA to find
that any maj or source or group of stationary sources emts
“in violation of the prohibition” of section
110(a)(2)(D)(i). In the May 25 NFR, EPA stated:
EPA interprets section 126 to provide that a source is
emtting in violation of the prohibition of section
110(a)(2)(D) (i) where the applicable SIP fails to
prohi bit (and EPA has not renedied this failure through
a FIP) a quantity of em ssions fromthat source that

EPA has determ ned contributes significantly to
nonattai nnent or interferes with mai ntenance in a

downwind [S]tate....In essence, it is a prohibition on
excessive interstate transport of air
pol lutants....Thus, EPA believes a reasonable

interpretation is that where the state has failed to

i npl enment the prohibition, the SIP all ows excessive
transport of pollutants, the prohibition is violated,
and a source emtting such quantities of pollutants is
emtting in violation of the prohibition. (64 FR
28272).

An upwi nd State and EPA may renmedy this excessive interstate

Whil e the text of section 126 refers to section
110(a)(2) (D) (11), EPA believes that this cross-reference is
a scrivener’s error that occurred during the 1990 Arendnents
to the CAA and that Congress intended to refer to section
110(a)(2)(D)(1). 64 FR 28267
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transport of air pollutants through adopti on and approval of
a SIP revision barring the em ssion of such pollutants.
Alternatively, a downmwi nd State and EPA may renedy this
excessive interstate transport of air pollutants through the
State petitioning EPA under section 126 and EPA regul ati ng
the sources directly. (See 64 FR 28274.)

Thus, in the May 25 NFR, EPA found that the upw nd
States could renmedy the problemtargeted by the section 126
petitions through tinmely subm ssion of SIP revisions
required by the NOx SIP call. This was true because the
upwi nd States were already required to revise their SlIPs
within explicit and expeditious deadlines under the NOx SIP
call, and the deadline for controls to be in place under the
NOx SIP call was no | ater than May 2003 (64 FR 28275).

Under these circunstances, EPA believed it nmade sense to
briefly defer final action on the section 126 petitions so
that States woul d have the option of addressing the problem
through the immnently required SIP revisions. EPA also
provided in the May 25 NFR for State regulation required
under the NOx SIP call to substitute for the Federal section
126 remedy in certain circunstances. |f EPA had nmade a
finding under section 126 for sources in a State, but EPA
subsequent|ly approved the State’'s SIP revision conplying
with the NOx SIP call, including the May 2003 date for

em ssions reductions, the section 126 findi ng woul d
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automatically be withdrawn and sources in that State woul d
no | onger be subject to the section 126 renedy.

The statute did not explicitly contenplate EPA s
approach in the May 25 NFR  However, EPA believed its
approach was based on a reasonable interpretation of the
statutory provisions at issue and provided a reasonabl e way
to give neaning to both statutory provisions, wthout
sacrificing the purpose of either. EPA did not suggest that
section 126 is subordinate to section 110(a)(2)(D) or that
the statute required EPA to provide States tine to revise
their SIPs before taking action under section 126. As
explained at length in May 25 NFR, EPA believes these are
two i ndependent provisions under the CAA. EPA stated that
its coordinated approach was a “practical” and “reasonabl e”
way “to inplenment both of these provisions in the sanme tine
period, as the timng of the SIP call and the consent
decree...required EPA to do” (64 FR 28275). EPA believes it
was appropriate for EPA to consider the general statutory
preference for State action under title | of the CAA in
interpreting how sections 110(a)(2)(D)(i) and 126 related to
each other. Yet such a general statutory concept, w thout
any explicit directive, could be no nore than a secondary
consideration in interpreting the rel evant provisions.

EPA' s primary consideration throughout the section 126
rul emaki ng has been, as is required by the statute and
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principles of statutory interpretation, inplenentation of
the explicit directive in both provisions to address
interstate pollution transport problens as required under
each provision. Section 126 requires EPA to direct sources
to reduce em ssions “as expeditiously as practicable, but in
no case later than 3 years after the date of [the] finding.”
Making affirmative technical determ nations rather than
findings and providing for subsequent automatic findings
upon a State failure to act still ensured that under either
the NOx SIP call or section 126, the necessary em ssions
reductions would occur by the 2003 ozone season, which

al l onwed the maxi mum perm ssible 3-year lead tinme and which
EPA determ ned was as expeditiously as practicable.

Certain comenters assert that the CAA required EPA to
defer action under section 126 until States had failed to
act under the NOx SIP call, and hence, that EPA now nust
conti nue and extend the |inkage between the two rul es by
deferring any action under section 126 until after the NOx
SIP call litigation has been resolved. The comenters
further argue that action now on the section 126 petitions
circunvents the court’s stay of the NOx SIP call by
pressuring States to conply with the NOx SIP call, and if
they fail to do so, inpermssibly dictating their future
conpliance options. The commenters are, in effect, arguing
t hat EPA nust subordinate section 126 to section
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110(a)(2) (D) (i) (inplenented through a SIP call under
section 110(k)(5)), and that EPA nust exhaust the renedies
avail abl e through its SIP call authority before the Agency
can act under section 126.

EPA di sagrees with these comments. First, there is
sinply no statutory basis for EPAto indefinitely deny
relief to dowmnwi nd States harnmed by pollution transported
fromupw nd States. Congress provided section 126 to
downwi nd States as a critical renedy to address pollution
problens affecting their citizens that are ot herw se beyond
their control, and EPA has no authority to refuse to act
under this section. To the contrary, section 126 provides
explicit tight deadlines for EPA to act on a petition and
for sources to achieve the reductions. EPA nust nake a
finding or deny a petition within 60 days of its receipt.
Section 126(b). Further, sources nust shut down within 3
nmont hs of a finding, unless EPA allows themnore tine, but
no |l onger than 3 years, to reduce em ssions as expeditiously
as practicable. (Section 126(c)). Moreover, comenters
point to no statutory provisions supporting their argunent
that EPA may disregard the plain | anguage of section 126 in
favor of proceeding first under section 110(k)(5), and the
| ack of statutory support for their position is particularly
t roubl esome where there is no certain or near-termdate for
conpliance wwth a SIP call that would satisfy the timng
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requi renents of section 126. The statutory | anguage,
structure and |l egislative history indicate far nore
Congressi onal concern for protecting doww nd St ates’
interest in ensuring clean air for their citizens than for
protecting upwind States’ interest in controlling their own
sources of em ssions. (See 64 FR 28258-28267, 28271-28277.)
In particular, the structure of section 126, including the
relatively short tinme frame for inplenmenting the renedy it
provi des, strongly supports EPA' s view of Congressional

i ntent.

In the May 25 NFR, EPA explicitly rejected the
suggestion that the Agency has discretionary authority to
grant petitions under section 126 only after EPA has
pronmul gated a SIP call under section 110(k)(5) to require
States to conply with section 110(a)(2)(D) (i) and States
have failed to conply with that SIP call. First, such an
interpretation woul d make section 126 redundant with section
110(c), which already allows EPA to control sources directly
t hrough FI Ps when a State has been required to submt an
adequate SIP and fails to do so. Second, such an
interpretation negates the purpose of section 126, “which is
designed to provide recourse to downw nd states” (64 FR
28274). EPA conti nued:

As discussed [earlier in the May 25 Rule], no progress

had been nade on interstate transport problens at the

time of enactnment of both the 1977 and 1990 Anmendnents.
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Section 126 provides a tool for downw nd states, the
entities wwth nost at stake, to force EPA to confront
the issue directly. It also sets up an abbrevi at ed,
and hence potentially faster, process to achieve

em ssion reductions. Under the SIP process, EPA nust
direct a state to revise its SIP to conmply with
110(a)(2) (D), and then perhaps find that the state has
failed to conply, inpose sanctions, and finally

promul gate a Federal inplenentation plan, all of which
could potentially stretch out for many years. 1In
contrast Congress required very expeditious EPA action
on a petition and from3 nonths up to three years for
sources to conply. It is perfectly reasonable for
Congress to have established section 126 as an

al ternative nechani smunder the Clean Air Act to
address the interstate pollution problem just as it
did again in adopting sections 176A and 184. To
provide alternatives, the various interstate transport
provi sions are necessarily different from each other
and from ot her provisions of the Act, but that does not
make them inconsistent with other provisions of the
Act. |d.

Just as there is no requirenment for EPA to issue a SIP cal
before acting under section 126, the nere existence of a SIP
call for States to address the problem cannot bar EPA from
acting under section 126. This is even nore clearly the
case where there are no deadlines for States to act under
the SIP call, or the deadlines do not satisfy the schedul e
contenpl ated by section 126.

The cooperative federalismprinciples in the CAA al so
do not support a different reading of these provisions, as
certain commenters suggest. Title | of the CAA, which
contains the provisions for EPA air quality standards and
State inplenentation provisions, is primarily based on a

cooperative federalismapproach. Under this approach, air
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pol lution planning and control at the State level is

conpl enmented by Federal regulation and enforcenent to
achieve clean air goals. Congress has denonstrated no
reluctance to mandate Federal action wherever it is useful
in addressing air pollution problens. See, e.g., title |
(sections 111, 112, 183(e)), title Il (section 201 et seq.),
title I'V (section 401 et seq.), and title VI (section 601 et
seg.). In addition to the strong oversight role that EPA

pl ays under title I in requiring States to submt SIPs and
ruling on their adequacy, Congress directed EPA to regul ate
sources directly under several provisions of title | where
State action was i nadequate or where Federal action was
preferable. In particular, Congress mandated Federal action
under sections 110(c) (FIP provisions), 126, and 183
(Federal ozone neasures). The |anguage of section 126 is
unanbi guous in directing EPA to act on petitions from
downwi nd States within a specified tinme frane, w thout any
prerequisite of a State’s failure to conply with a SIP call.
Such cl ear | anguage shoul d not be construed to be overridden
by a general principle, such as cooperative federalism
enbedded in the overall statutory approach. Mreover, such
a construction would be even | ess defensible here, where
relying on cooperative federalismto delay action under
section 126 for an undefined and | engthy period would run
directly counter to a far nore pervasive and powerf ul
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general principle enbedded in the CAA — Congress’
overarching goal that the American public should breathe
clean air.

In addition, deferring action on the section 126
petitions until resolution of the NOx SIP call litigation
woul d al nost certainly nmean that the em ssions would not be
controlled in time for the 2003 ozone season if EPA retained
the 3-year lead tinme for sources to conply. In the May 25
Rul e, EPA was able to give upwi nd States an opportunity to
address the ozone transport problemthensel ves, but w thout
del ayi ng i npl enentation of the remedy beyond May 1, 2003.
This was the date by which sources could reduce em ssions as
expeditiously as practicable, and it was no later than 3
years fromthe date of the finding.® In the NOx SIP cal
and the section 126 rul e, EPA conducted extensive anal yses
and determ ned that sources could inplenment highly cost-
effective controls on NOx em ssions within a three year
peri od. See 63 FR 57447-57449; Feasibility of Installing

NOx Control Technol ogi es By May 2003, EPA, Ofice of

Wil e the period from Novenber 30, 1999 to May 1, 2003 is

| onger than 3 years, under the renmedy that EPA has
promul gat ed under section 126, sources need only control

em ssions during the ozone season, which runs fromMay 1 to
Septenber 30 each year. Thus, although sources legally
woul d be subject to the section 126 requirements within 3
years fromthe effective date of EPA's finding, those

requi renments would not require any reductions until the
begi nning of the first ozone season follow ng the date of
EPA's finding, here, May 1, 2003.
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At nospheri c Prograns, Septenber 1998 (Docket No. A-97-43,
Docunent No. I1-C10). Section 126 requires that sources
reduce em ssions “as expeditiously as practicable, but in no
case later than 3 years after the date” of EPA s finding
under section 126. Under the May 25 rule, EPA s finding
woul d have been made under the automatic trigger provisions
by Novenber 30, 1999 or May 1, 2000. Thus, the May 1, 2003
deadline for reductions would require sources emtting in
violation of the prohibition of section 110 to reduce

em ssions “as expeditiously as practicable” and no | ater
than the three year limt, as required by section 126.
Simlarly, as today' s final findings wll becone effective
on [|I NSERT EFFECTI VE DATE OF RULE], the May 1, 2003 deadline
for em ssions reductions neets the timng requirenments of
section 126.

As there are now no explicit and expeditious deadlines
for State action to address this interstate transport
probl em under the NOx SIP call, there is now no basis for
EPA to defer taking final action on the section 126
petitions. The | anguage of section 126 does not explicitly
provide for any deferral of EPA action. To the contrary,
the very tight deadlines for EPA to act on the petitions and
for sources to conply strongly indicate Congress’ intent to
provi de downwi nd States a renmedy for transported pollution
and to force action under this provision. Here, wthout
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deadlines for SIP subm ssions, deferring final action on the
section 126 petitions pending eventual State action under
the NOx SIP call would run directly counter to the |anguage
and purpose of section 126 and the CAA. The statutory

| anguage provides no support for such an approach, much |ess
mandates it, as sone comrenters suggest.

Commenters al so claimthat EPA may not now nove forward
under section 126 because such action would inproperly
pressure upw nd States in at |east two ways. Specifically,

t hese commenters claimthat EPA' s action under section 126
forces upwi nd States to sel ect control neasures identical to

those on the section 126 sources, which they claimis

contrary to the court’s decision in Virginia v. EPA 108

F.3d 1397 (D.C. Gr.), nodified on other grounds, 116 F.3d

499 (D.C. Cr., 1997). They also argue that EPA is coercing
these States into conplying with the NOx SIP call now,
t hereby circunmventing the court’s stay of the conpliance
deadl i ne.

Appl yi ng section 126 i ndependent of an upwind State’s
failure to act under section 110(a)(2)(D) does not
i nperm ssibly pressure upwind States to select certain
control neasures. EPA acknow edges that because the section
126 findings precede any required State action under the NOx
SIP call, if and when States are eventually required to
submt SIPs to control interstate transport, one of the
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| argest sources of emssions will already be subject to

em ssion control requirenents, and, dependi ng upon the
timng, may have already invested in controls. Yet this is
not a legal constraint on States’ choices — it is the
reality that over tine, conditions change, and different
policy choices becone nore or less attractive for a variety
of reasons. States would still be able to choose to

regul ate ot her sources, but dependi ng upon the timng, the
option of obtaining em ssion reductions from sources that
have already invested in em ssion control or have al ready
reduced em ssions may be nore attractive on policy and
econom ¢ grounds than regul ating those sources otherw se
woul d have been. There is a vast difference between, on one
hand, EPA prescribing a particular em ssions control choice
that States nust adopt, and on the other, taking action
requi red under the CAA, to regulate sources directly, with
t he possible effect of naking certain future em ssions
control choices by sone States nore or | ess appealing.

Such an effect on the regulatory environment cannot
override the requirement that EPA act on State petitions
under section 126. It is sinply unreasonable to argue that
EPA can take no action under an independent provision of the
statute to respond to petitions submtted by downw nd States
facing their own tine constraints and pressures to neet air
quality standards, just to preserve the relative
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attractiveness of a variety of options for control of NOx in
the upwi nd States required under another provision of the
CAA. The cooperative federalismprinciples of the CAA do
not require EPA to w thhol d Federal action under section 126
until States have been required to and failed to submt

SI Ps.

The commenters are essentially arguing that not only
the clock for SIP revisions, but the entire regul atory
setting, nust stop for the duration of the litigation on the
NOx SIP call. Their position would require EPA to freeze
the current situation in place to preserve for the future in
their present formall options available now Yet
i nhabi tants of downw nd States continue to breathe
significant pollution contributed by upw nd sources, the CAA
calls for attainnent as expeditiously as practicable, and
there are highly cost-effective renedi es avail abl e now (as
di scussed in detail in the May 25 NFR). (See 64 FR 28298-
28304.) In these circunstances, EPA does not believe it
should, let alone nust, refrain fromrequiring those upw nd
sources to inplenent those renedi es now.

In addition, a State will still have the option of
preenpting the section 126 renedy and selecting a different
set of controls to address the interstate pollution
transported fromthe State. The May 25 NFR provided that if
a State submts and EPA approves a SIP revision neeting the
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requi renments of the NOx SIP call, the section 126 finding
will automatically be revoked for sources in that State.

EPA does not expect nost of the upwi nd States subject to the
NOx SIP call to submt SIP revisions under the NOx SIP call
while the litigation is ongoing. There is no currently
effective requirenment to submt such a SIP revision, and the
litigation has produced uncertainty regardi ng the content
and timng of future requirenents on States under the NOx
SIP call. Nevertheless, the option is available if a State
chooses to use it, and several of the Northeastern States
have informed EPA that they still plan to submt SIP
revisions conplying with the NOx SIP call in the fall of
1999 for the benefit of the region as a whole.’

In support of their assertion that EPA nmay not proceed
wi th action under section 126 before States have failed to
conply with the NOx SIP call, comenters also m sstate and
m sconstrue EPA's discussion in the May 25 NFR of a
particul ar approach that m ght be viewed as inpermssibly
pressuring upwi nd States to adopt specific control neasures.
However, EPA rejected that approach in the May 25 NFR, and
the situation that EPA viewed with concern in the May 25 NFR
woul d not arise fromtoday’'s action under section 126.

O her comenters on the section 126 proposal of Cctober

"To date, Rhode Island and Connecticut have voluntarily
submtted SIP revisions under the NOx SIP call
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21, 1998 had opposed EPA' s proposal to deny petitions under
section 126 where a State had conplied with the NOx SIP
call. Rather, they suggested, EPA should keep both the
section 126 requirenents and the NOx SIP call in place

si mul taneously. This would establish section 126 as a
backstop to the NOx SIP call in case sources failed to
conply with State regul atory requirenents.

EPA rejected this suggestion on several grounds, sone
of which were the practical problens raised by subjecting
sources in the sane State to two contenporaneous, but
potentially different, sets of control requirements. The
comenters had suggested that if the sources controlled by
the State failed to inplenent the reductions by May 1, 2003,
the section 126 renedy should apply to the sources covered
by EPA's rule. However, as EPA noted in the May 25 rule, if
the State chose to obtain the reductions in a manner
different fromthe section 126 renedy (inposing |ooser or no
controls on the section 126 sources), the comenters’
suggest ed approach could increase the overall control burden
because in practice, the sources controlled by the State and
the section 126 sources m ght both reduce em ssions. Only
the State-controlled sources would initially be under a
| egal obligation to control. But if those sources did not
meet the May 1, 2003 control deadline, under the commenters
suggest ed approach, the section 126 sources woul d suddenly
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becone |iable for violations of the CAA. To avoid such a
risk, the section 126 sources would al so i npl enent controls.
Yet full inplenentation of the set of controls either
mandated by the State and approved by EPA under section 110,
or mandated by EPA under section 126, would be sufficient to
elimnate the em ssions that contribute significantly to
downwi nd nonattai nment or mai ntenance problens. Thus, the
overal |l burden of achieving the em ssion reductions could be
hi gher than necessary, dependi ng upon the degree to which
the two sets of control requirenents were non-identical.

(64 FR 28275-28276.)

Thus, in the May 25 NFR, EPA rejected the suggestion
that the section 126 renedy should apply as a backstop to
sources in a State even after that State had conplied with
the NOx SIP call and EPA had approved the revised SIP. EPA
was concerned about the potential inefficiency of having
sources sinultaneously conplying with two different sets of
controls, and thereby actually controlling nore em ssions
than required to correct the interstate transport problem
In the May 25 rule, EPA noted that setting up the rule to
retain the section 126 renedy as a backstop in addition to
an approved SIP revision mght be viewed as effectively
inmperm ssibly pressuring States to adopt in their SIPs
controls identical to the section 126 controls, as States
m ght conclude that identical controls would m nimze the
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overall conpliance burden. (64 FR 28276.)

Today’s rule would not create the situation discussed
in the May 25 NFR  EPA is inplenenting the requirenents of
section 126 of the CAA in the absence of any currently
effective requirenent for upwind States to address the
interstate pollution transport problemthenselves. EPAis
not maki ng sources potentially subject to two
cont enpor aneous, potentially conflicting, regulatory
regi nes. Depending upon the timng of a State’s eventual
conpliance with the NOx SIP call, the section 126
requi renents nmay affect the regulatory context, such that it
may be nore attractive than m ght otherw se have been the
case for States in their SIPs to obtain em ssions reductions
fromthe section 126 sources. As discussed above, however,
this does not inpermssibly pressure the States to adopt any
particular control renmedy. There will always be nunerous
factors affecting conplex policy decisions regarding
pol lution control, and EPA' s actions under the CAA w ||
often affect sonme of those factors. That cannot nean that
EPA nust refrain frominplenenting the CAA for fear of
producing real world effects that may indirectly influence
State policy choices.

EPA has not included in today’s rule a provision to
automatically withdraw the section 126 findi ngs upon EPA
approval of a later SIP revision that conplies with the NOx
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SIP call, as ultimately nodified after the litigation is
concluded. Assum ng EPA prevails in the NOx SIP cal
l[itigation, the court or EPA would need to establish a new
deadline for SIP subm ssions, and the delay fromthe
original Septenber 1999 deadline may require a shift in the
date for achieving em ssions reductions beyond May 2003. |If
and when such a situation arises, EPA will address through
rul emeki ng the effects of such later NOx SIP call SIP

subm ssions on the section 126 findings. A nunber of
reasons supported structuring the May 25 NFR to provide for
an automatic wthdrawal of the section 126 finding upon
approval of a SIP revision conmplying with the NOx SIP cal

as pronul gated. As discussed above, EPA believes it is
appropriate, when consistent with the relevant statutory
provisions, to structure the section 126 rule to allow for
State rather than Federal regulation when either would
equal ly effectively inplenent the statutory goal of
producing tinely reductions. The w thdrawal provision also
explicitly renoves any possibility of an overl ap between the
Federal requirenents under section 126 and State neasures
required by the NOx SIP call. For the situation where
States are again subject to the NOx SIP call requirenents, a
State has adequately addressed the section 110(a)(2)(D)(i)
requi renment, EPA has approved the SIP revision, and the
State requirenents are in effect, the sane considerations
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are likely to support wthdrawal of the section 126 findings
at that tine. At this point, however, there are several key
unknown vari abl es, such as the final substance and tim ng of
the requirenments of the NOx SIP call. As a consequence, EPA
does not believe it would be useful to try to establish a
rul e now that would address all future contingencies. EPA
expects to revisit this issue upon resolution of the NOx SIP
call litigation.

EPA' s regul ation of sources under section 126 al so does
not practically or legally coerce upwind States to conply
with the NOx SIP call, as certain commenters claim The
commenters argue that States are forced to conply with the
NOx SIP call to protect their sources from Federa
regul ation. They further argue that since the court has
stayed the deadlines for States to submt SIP revisions
under the NOx SIP call, such pressure on States circunments
the court’s grant of the stay of the NOx SIP cal
requirenents.

EPA di sagrees that taking action under section 126
pressures States to conply with the NOx SIP call now. EPA
is directly regulating certain sources that emt in
viol ation of section 110(a)(2)(D) and contribute
significantly to downw nd nonattai nment. EPA s regul ation
of these sources inposes no direct or indirect burden on the
States in which these sources are located. 1In the likely
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event that many or nost of the upwi nd States take no action
on SIP revisions unless and until there are new deadl i nes
for SIP subm ssions under the NOx SIP call, there will be no
sanctions or any other penalties for their inaction.® Nor
W Il such States need to make | arger or different em ssions
reductions if they later inpose State regulations to control
NOx em ssions. The only effect on States, as di scussed
above, is that EPA's action may nake certain control options
relatively nore or less attractive than they are now, as
section 126 sources will begin to invest in controls. The
degree of such effects may depend in part on the timng of
the State action and sources’ conpliance plans. The fact
that upw nd States have not yet chosen to control their

em ssions sources should not on policy grounds, and does not
on | egal grounds, bar downw nd States from seeking to obtain
em ssions reductions directly fromthe contributing sources;
nor does it bar EPA fromacting to obtain those reductions
in response to the States’ request.

Commenters al so argue that the simlarity between the

8G ven the particular renedy that EPA is requiring under
section 126, the absence of any econom c penalty or burden
on a State that chooses to all ow Federal regul ation of
sources in the State, rather than preenpting the section 126
remedy by conplying with the NOx SIP call, is especially
evident here. The sources subject to the section 126 renedy
are the bulk of those that EPA identified in the NOx SIP
call as having the nost highly cost-effective em ssions
reducti ons avail abl e.
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remedy under section 126 and the proposed FIP for failure to
conply with the NOx SIP call suggests that EPA is using
section 126 in lieu of a FIP either to force States to
conply with the SIP call regardless of the court’s stay or
to inpose a Federal remedy. This, they assert, is contrary
to the court’s decision to inpose a stay and renoves the
benefit that the stay provided for upwi nd States.

EPA is using section 126 to reduce interstate
transport, as required by section 126, not to pressure
States to conply with the NOx SIP call. The federal
remedi es under section 126 and the proposed FIPs are simlar
because they both are intended to correct a violation of the
same provision, section 110(a)(2)(D), which prohibits
em ssions that contribute significantly to nonattai nment or
interfere with nmai ntenance in doww nd States. However, the
statutory authorities for the two actions are distinct, and
the actions have very different effects on States. EPA
action under section 126 effectively relieves States of the
necessity of regulating their sources that contribute to
downw nd nonattai nment, and there are no penalties
associated wth EPA s assunption of responsibility. In
contrast, if EPA promul gates a FIP under section 110(c) of
the CAA following a State’s failure to conply with a SIP
call, after eighteen nonths, the State wll becone subject
to sanctions until it corrects the deficiency. (See
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sections 110(m, 179; 63 FR 57452-57453.) These sanctions
may take the formof reductions in or restrictions on the
use of highway funds and/or requirenments for new sources to
i ncrease the em ssion offset already required for their
em ssions. (See sections 110(m, 179; 63 FR 57452-57453.)
The stay of the NOx SIP call deadline indefinitely stayed
the requirenment for upwind States to submt SIP revisions to
conply with the NOx SIP call, which neans that a State would
not be subject to a FIP or sanctions, and EPA' s action under
section 126 in no way reinposes the SIP subm ssion
requi renent or the penalty for inaction.

Certain comenters also point to EPA's retention of the
provision for automatic w thdrawal of the section 126
findi ngs upon approval of a SIP revision conplying with the
NOx SIP call as an indicator of EPA pressure. They argue
t hat because this provision allows States to preenpt the
section 126 renedy if they conply with the NOx SIP call, EPA
retained the provision to induce States to conply with the
NOx SIP call despite the judicial stay. The fact is,
however, that under EPA s interpretation of the requirenments
of sections 110(a)(2)(D) and 126, a State’s conpliance with
the NOx SIP call, as promulgated (including the May 1, 2003
deadline for sources to inplenment controls), would elimnate
the violation of section 110(a)(2)(D) by sources in such
State, and hence renove the basis for granting a section 126
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petition with respect to such sources. This provision
ensures that potentially nonidentical Federal and State
remedi es do not apply sinultaneously to sources in a State.
Al so, where State and Federal remedies would be equally
effective in reducing emssions, this provision allows State
regul ation required under the NOx SIP call to substitute for
the Federal renedy under section 126, consistent wwth EPA s
approach to i npl enenting both provisions, as descri bed
above. Thus, this provision nmade sense at the tine EPA

i ssued the May 25 NFR, and nothing in the current

ci rcunst ances suggests that EPA should now renove this
option for States. Although the court has stayed the
deadline for States to conply with the NOx SIP call, the
court’s action had no effect on a State’s authority to
revise its SIPif it so chooses. The court’s decision also
has no effect on EPA's authority to withdraw a section 126
finding. Since both of those authorities may still be
exercised, there is no reason EPA should now renove the pre-
exi sting provision.

As EPA has done no nore than retain a pre-existing
regul atory provision where there was no reason to renove it,
this should not be m sconstrued as denonstrating an intent
to pressure States into conplying with the NOx SIP call.
EPA's retention of this elenent of the rule gives States an
option. It is neither intended to force, nor has an
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i nperm ssible practical effect of forcing (as di scussed
above), States to take that option.
C. Section 126(b) Findings Under the 1-Hour Ozone Standard

In the May 25 NFR, EPA determ ned that the petitions
from Connecticut, Massachusetts, New York, and Pennsyl vani a
are partially approvabl e under the 1-hour standard based on
techni cal considerations. |In aggregate for these four
petitions, EPA nmade affirmative technical determ nations of
significant contribution under the 1-hour standard for |arge
EGUs and | arge non-EGUs |ocated in the D strict of Col unbia
and the followmng 12 States: Delaware, |Indiana, Kentucky,
Maryl and, M chigan, North Carolina, New Jersey, New York
Ohi o, Pennsylvania, Virginia, and West Virginia. |In today’s
rule, EPA is making findings under section 126(b) that each
of the new or existing sources, for which EPA nade an
affirmative technical determnation, emts or would emt NOX
in violation of the prohibition of CAA section
110(a)(2)(D) (i) (l) with respect to nonattai nnent of the 1-
hour standard in the relevant petitioning State. The
regul atory text of today’'s rule sets forth the findings with
respect to each petition.

For the District of Colunbia and eight of the affected
States, the conbined findings apply throughout the entire

jurisdiction. However, the findings cover only parts of
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| ndi ana, Kentucky, M chigan, and New York. The findings for
sources located in these States are being made with respect
to the petitions from Connecticut and/or New York. 1In the
NOx SIP call, EPA determ ned that the States of |ndiana,

Kent ucky, and M chigan wholly significantly contribute to
New York, and those three States plus New York wholly
significantly contribute to Connecticut. However, only
parts of these upwi nd States were nanmed in the petitions
from Connecticut and New York and EPA nmust |limt any section
126 findings to the geographic scope of the rel evant
petition. New York described the geographic scope of its
petition as Ozone Transport Assessnent G oup (OTAG
Subregions 2, 6, and 7 and the portion of Ozone Transport
Regi on extendi ng west and south of New York. Connecti cut
descri bed the geographic scope of its petition as OTAG
Subregions 2, 6, and 7 and the portion of the Ozone
Transport Regi on extendi ng west and south of Connecticut.
Maps show ng the geographic scopes of these two petitions
are shown in Figures F-2 and F-6 of Appendix F to part 52.
Based on the geographic limts given in the petitions, the
portions of the four partial States covered by today' s 1-
hour findings are as follows. For Indiana and Kentucky, the
1- hour findings affect sources |ocated east of 86.0 degrees
| ongi tude. For M chigan, the 1-hour findings affect sources
| ocated in the area east of 86.0 degrees |ongitude and south
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of 45.0 degrees latitude. For New York, the 1-hour findings
af fect sources located in the area west of 71.8 |ongitude
and south of 42.03 degrees latitude. The existing sources
| ocated in these States that are subject to the 1-hour
findings are listed in Appendix Ato part 97. The EPA notes
t he conbined affirmative technical determ nations under the
1- hour and 8-hour standards woul d cover the States of
| ndi ana, Kentucky, M chigan, and New York in their
entireties. However, as discussed below, EPAis
indefinitely staying the 8-hour affirmative technical
determ nati ons.
D. Stay of Affirmative Technical Determinations Under the
8-Hour Ozone Standard
1. Affirmative Technical Determinations Under the 8-Hour
Ozone Standard

Five of the eight petitioning States (Mine,
Massachusetts, New Hanpshire, Pennsylvania, and Vernont)
requested that EPA evaluate their petitions under the 8-hour
standard. In the May 25 NFR, EPA determ ned that all but
the Vernont petition are partially approvabl e under the 8-
hour standard based on technical considerations. In
aggregate for the four approvable petitions, EPA nade
affirmative technical determ nations of significant

contribution under the 8-hour standard for |arge EGJs and
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| arge non-EGUs | ocated in the District of Colunbia and the

followng 19 States: Al abama, Connecticut, Del aware,

Il1linois, Indiana, Kentucky, Maryland, Massachusetts,

M chi gan, M ssouri, New Jersey, New York, North Carolina,

Ohi 0, Pennsyl vani a, Rhode |sland, Tennessee, Virginia, and

West Virginia. There are seven whole States and portions of

four other States that are covered only under the 8-hour

st andar d.

2. Stay of the 8-Hour Affirmative Technical Determinations
EPA continues to evaluate the effect of the D. C

Circuit’s decision on the 8-hour NAAQS in Anerican Trucking,

as nodified by the DC. Grcuit’s Cctober 29, 1999 opi ni on

and order. See Anerican Trucking Ass’'n v. EPA, 175 F. 3d

1027 (D.C. Cr. 1999), reh’'g granted in part and denied in

part, No. 97-1440 and consolidated cases (D.C. G r. QOctober
29, 1999). In addition, the Agency has recomended that the
Departnent of Justice seek certiorari in the NAAQS
l[itigation. Thus, EPA expects that the status of the eight-
hour standard will be uncertain for some tinme to cone.

In light of this uncertainty, EPA believes that EPA
shoul d not continue inplenentation efforts under section 126
under the 8-hour standard that could be construed as
inconsistent wwth the court’s ruling. Therefore, EPA is

staying indefinitely the section 126 affirmative technical
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determ nati ons based on the 8-hour standard, pending further
devel opnments in the NAAQS litigation. This stay affects the
affirmative technical determ nations under the 8-hour
petitions filed by the States of M ne, Massachusetts,
Pennsyl vani a, and New Hanpshire. The State of Vernont al so
submtted an 8-hour petition; however, EPA fully denied that
petition in the May 25 NFR I n aggregate for the 8-hour
petitions, the stay affects the 8-hour affirmative technical
determ nati ons made for sources located in District of

Col unmbia and the 19 States |listed above in Section I1.D.1.
However, EPA is making findings under the 1-hour standard
for sources located in the District of Colunbia and at | east
portions of 12 of these States. The 1-hour findings are not
affected by the 8-hour stay and therefore sources in these
States (or portions thereof) are still subject to the
control requirenments in today’'s rule. The EPA nade section
126 affirmative technical determ nations only under the 8-
hour NAAQS, and not under the 1-hour NAAQS, for sources

| ocated in the foll ow ng seven States: Al abang,

Connecticut, Illinois, Massachusetts, M ssouri, Rhode

| sl and, and Tennessee. In addition, EPA nmade section 126
affirmative technical determ nations under the 8-hour
standard, and not under the 1-hour NAAQS for sources |ocated
in portions of Indiana, Kentucky, M chigan, and New YorKk.
Sources located in the seven States and portions of the four
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other States |listed above are not required to inplenent
section 126 controls under this rule for so long as the 8-
hour stay is in place. (See Section Il.C for a description
of the portions of the four States that are covered by the
1- hour fi ndings.)

Commenters generally supported the indefinite stay of
the affirmative technical determ nations based on the 8-hour
NAAQS pending further devel opnents in the NAAQS |itigation.
However, a nunber of commenters suggested that it would be
better for EPA to deny the portions of the petitions based
on the 8-hour standard, rather than just staying the
affirmative technical determ nations. EPA promulgated the
affirmative technical determ nations based on the 8-hour
standard in a final rule. EPA has neither noved forward
based on the 8-hour standard, nor revisited the May 25 rul e,
but has sinply stayed this portion of the May 25 rule for
the interim As discussed above, the status of the 8-hour
standard is still uncertain and the litigation may well
continue. Gven this uncertainty, EPA believes that it
woul d not be appropriate for the Agency at this tinme to
address the question of whether to grant or deny the
portions of the section 126 petitions based on the 8-hour
standard. Staying the affirmative technical determ nations
based on the 8-hour standard assures that the section 126
rule will inpose no conpliance burdens based on the 8-hour
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standard. Al so, EPA would engage in a rulemaking to lift
the stay and make findi ngs based on the 8-hour standard, and
in that rul emaki ng any issues on using the 8-hour standard
as a basis for action under section 126 woul d be open for
public comment.
E. Requirements for Sources for Which EPA Is Making a
Section 126(b) Finding

The control requirenents for sources for which EPA is
maki ng effective section 126(b) findings are discussed in
Section Il below. As discussed above, currently the
control requirenents would only apply to sources for which a

finding is being nmade under the 1-hour standard.

Section 126(c) states, in relevant part, that:
it shall be a violation of this section and the
applicable inplenentation plan in such State

(1) for any mmjor proposed new (or nodified)
source with respect to which a finding has been
made under subsection (b) to be constructed or to
operate in violation of this section and the
prohi bition of section 110(a)(2)(D)([i]) or this
section or
(2) for any major existing source to operate nore
than three nonths after such finding has been nmade
wWith respect to it.
The Adm nistrator may permt the continued operation of a
source referred to in paragraph (2) beyond the expiration of
such 3-nmonth period if such source conplies with such

em ssion Iimtations and conpliance schedul es (containing
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i ncrements of progress) as may be provided by the

Adm nistrator to bring about conpliance with the

requi renents contained in section 110(a)(2)(D([i]) as
expeditiously as practicable, but in no case later than 3
years after the date of such finding.

The renedial requirenents that EPAis finalizing in
today's action for sources for which a section 126(b)
finding is ultimtely made woul d satisfy the requirenents
just quoted. First, EPAis requiring that sources for which
a section 126(b) finding is ultimtely made nust conply with
the requirenents described in Section IIl to ensure that
they do not emt in violation of the section 110(a)(2)(D) (i)
prohi bition. Second, the program EPA is finalizing serves
as the alternative set of requirenments that the
Adm ni strator may apply for the purpose of allow ng existing
sources subject to a section 126(b) finding to operate for
nmore than 3 nonths after the finding is nade.
I11. Section 126 Control Remedy: The Federal NOx Budget
Trading Program
A. Program Overview
1. Relationship between Today’s Action and the May 25, 1999
Section 126 Final Rule

In the Cctober 21, 1998 section 126 proposal, EPA

proposed a cap-and-trade programas a highly cost-effective
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approach to achi eving necessary em ssions reductions from

| arge stationary sources. This renedy would apply to any
new or existing major source or group of stationary sources
for which a finding is nade under section 126.

The cap-and-trade programis a proven nethod for
achieving air quality objectives, while simultaneously
provi ding conpliance flexibility to sources. The freedomto
pursue various conpliance strategies (i.e., switching fuels,
installing pollution control technol ogi es, or buying
aut horizations to emt fromother firns) reduces the cost of
conpliance in a nmarket-based programrelative to costs under
a command- and-control approach. Since emtting fewer tons
than the allocation results in surplus allowances that may
be sold on the market, pollution prevention becones
i ncreasingly cost effective and innovation in control
technol ogy i s encouraged. The appropriateness of trading as
a section 126 renedy is conprehensively discussed in Section
| V. A. of the preanble to the May 25, 1999 final rule (64 FR
28307- 28309) .

As explained in the October 21, 1998 section 126
proposal (63 FR 56309-56320), under a cap-and-trade system
the Adm nistrator sets both an emssion limtation and
conpl i ance schedule for each unit subject to the program
The em ssion limtation for each unit is the requirenent
that the quantity of the unit’s em ssions during a specified
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period (here, the tonnage of NOx em ssions during the ozone
season) cannot exceed the anount authorized by the

al | omances (here, NOx al |l owances, each generally authorizing
one ton of em ssions) that the unit holds. Allowances are
allocated to units subject to the program and the total
nunber of allowances allocated to all such units for each
control period is fixed, or “capped’, at a specified |evel.
The conpliance schedule is set by establishing a deadline by
whi ch units nmust begin to conply with the requirenent to
hol d al | owances sufficient to cover em ssions.

For purposes of conplying with section 126, EPA
translates emssion limts into all owance requirenents.
Since EPA has the authority to establish emssion limts
under section 126, and since allowance requirenents are
equivalent to emssion limts, EPA has the authority to
pronul gate all owance requirenents and all ocate all owances
for purposes of section 126. The cap-and-trade programis a
conpl i ance nechani smthat enabl es sources to nmake cost-
effective decisions to neet their allowance requirenents
(which are their emssion limts). Therefore, EPA adopted
such a programas a cost-effective neans of inplenenting the
requi renents of section 126.

Section 52.34(j) of the May 25, 1999 final rule
establ i shed the cap-and-trade program as the general renedy
for sources that will be subject to any future finding under
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section 126. In 852.34(j), the EPA pronul gated general
paraneters for the renedy, including the identification of
the categories of sources that would be subject to the
trading program the specification of basic em ssion
[imtations for covered sources, total em ssions reductions
to be achieved by the program and the conpliance schedul e.
Section 52.34(j) also identified the nethodol ogy used to
determ ne the NOx em ssions budget (i.e., the total anount
of NOx all owances allocated to all units subject to the
Federal NOx Budget Trading Progran) and created a conpliance
suppl enent pool .
The regul atory | anguage finalized in the May 25, 1999
section 126 final rule delineated the follow ng genera
el enents of the trading program listed here:
> Al'l large EGUs and | arge non-EGUs for which EPA nakes a
final finding under section 126(b) will be covered by
and subject to the Federal NOx Budget Tradi ng Program
> Begi nning May 1, 2003, the owner or operator of each
source subject to the Federal NOx Budget Trading
Program nmust hold NOx al |l owances avail able to that
source in the ozone season that are not |ess than the
total NOx em ssions emtted by the source during that
ozone season.
> The total tons of NOx all owances all ocated under the
tradi ng program (ot her than any conpliance suppl enent

68



pool credits) will be equivalent to the sumof two

tonnage limts:

(a) The total tons of NOx that |large EGUs in the

programwould emt in an ozone season after achieving a

0.15 I b/mMBtu NOx em ssions rate, assumng historic

ozone season heat input adjusted for growh to the year

2007; plus

(b) The total tons of NOx that |arge non-EGJUs in the

programwould emt in an ozone season after achieving a

60 percent reduction in ozone season NOx em ssions

conpared to uncontrolled | evels adjusted for growth to

t he year 2007
> Conpl i ance suppl ement pool credits will be avail able

for distribution to affected sources, subject to

specific State-by-State tonnage limts as established
in the NOx SIP call.

In the May 25, 1999 section 126 final rule, EPA did not
pronmul gate either the part 97 rule provisions providing the
specific details of the trading programfor the section 126
remedy or the unit-specific allocations (as explained in
Section IV.C. 2. of the preanble to the May 25, 1999 fi nal
rule). Under 852.34(k), EPA specified the interimfinal
emssions limtations that would be inposed in the event
that the Adm nistrator nade a finding under section 126
pursuant to provisions of 852.34(h), w thout first
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promul gating regul ations setting forth the details of the
NOx Budget Tradi ng Program The default em ssions
limtations were finalized under the “good cause” exenption
to the Adm nistrative Procedure Act’s notice and comment
requirenments for rulemaking (see 5 U.S.C. 553(b)(B)). 1In
the May 25, 1999 section 126 final rule, EPA enphasized that
this default renmedy woul d be superseded as a matter of |aw
when EPA promul gates the details of the Federal NOx Budget
Trading Program (64 FR 28311). The final rule specified

t hat EPA woul d i ssue these detailed elenents by July 15,
1999.

In light of the two court decisions by the U S Court
of Appeals detailed in Section |I.A 1., EPA subsequently
proposed to anend certain aspects of the section 126 fi nal
rule. In the June 24, 1999 “Proposal to Arend Two Respects
of May 25, 1999 Final Rule”, the Agency proposed to renove
the Iink between the NOx SIP call’s subm ssion deadline and
the final action granting or denying the 126 petitions, and
indefinitely stay the 8-hour portion of the rule pending
further devel opnents in the ongoing NAAQS litigation. In a
separate but related action, EPA voluntarily stayed the
effectiveness of the May 25, 1999 section 126 final rule on
an interimbasis until Novenber 30, 1999, in order to
respond to the Court’s decisions. Together, these actions
affected the July 15, 1999 objective for finalization of the
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tradi ng program provi sions. The Agency decided to issue the
el ements of the Federal NOx Budget Trading Programw th the
final section 126 findings.

Today's section 126 final rule anends the regul atory
| anguage that established the elenments of the control renedy
pronmul gated in the May 25, 1999 section 126 final rule
(l'isted above). Specifically, today's rule replaces four of
the elenments fromthe May 25, 1999 final rule with rel ated
provi sions under part 97, while one of the elenments remains
essentially unchanged. The replacenents are substitutions,
that are essentially equivalent to the May 25, 1999 section
126 regul ations. First, the all owance-hol ding requirenents
in part 97 (i.e., 897.6(c)) replace the elenent in the My
25, 1999 final rule (852.34(j)(1)) that required the owner
or operator of each source to hold a nunber of NOx
al l onances not less than the total tons of NOx emtted by
the source during the ozone season. Second, the default
control provisions (852.34(k)), mandated in the event that
EPA failed to pronmul gate the tradi ng programregul ations,
are replaced by part 97, and by the unit-specific
al l ocations and conpliance suppl enent pool provisions in
particular. Third, the elenent that specified the
met hodol ogy for calculating the total tons of NOx al |l owances
all ocated under the trading program (852.34(j)) is replaced
by the tradi ng program budget provisions in part 97 (i.e.,
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897.40). The nethodol ogy for calculating the allocations
was followed, so there is consequently no reason to retain
the original |anguage. Fourth, the el enent providing for
the conpliance suppl ement pool (852.34(j)(4)) is enbodied in
and replaced by 897.43, which addresses in detail the
procedures for distributing the pool of allowances. Fifth,
the el enment that requires those sources for which EPA nmakes
a final finding under section 126(b) to be subject to a
Federal NOx Budget Tradi ng Program (852.34(j)) remains
essentially unchanged and is not replaced.

By specifying the details of the Federal NOx Budget
Trading Program for the section 126 sources, today’s action
fulfills the regul atory obligations deferred under the My
25, 1999 section 126 final rule. As noted above, the My
25, 1999 final rule established general paranmeters for the
cap-and-trade renedy, while today’s final rule finalizes the
specific elenents of the trading program |In particular,
the trading programis unit allocation nmethodology is
descri bed, and the procedure for distributing NOx all owances
fromthe conpliance suppl enent pool is provided. This final
rule al so specifies the conbined |ist of existing sources
af fected by one or nore petitions, along with finalized
emssions limtations in the formof tradable unit-by-unit
al  owance all ocations for 2003 to 2007. Also included in
this final rule are new sources in the source categories
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that are significantly contributing with respect to the
petitions from Connecticut, New York, and Pennsylvania. By
specifying the unit-by-unit allowance allocations, today’ s
action supersedes as a matter of law the interimem ssions
l[imtations established by the May 25, 1999 final rule in
852.34(k). Because the interimemssions limtations are
superseded, today’ s rule expressly renoves 852. 34(k).

As noted earlier in this section, two decisions by the
U S. Court of Appeals in the District of Colunbia have |ed
the EPA to anend certain provisions of the May 25, 1999
section 126 final rule. The Court decision on the 8-hour
ozone non-attai nment standard has reduced the total nunber
of States subject to the Federal NOx Budget Tradi ng Program
Further, as described in Section Il1l1.B., certain portions of
M chi gan, | ndiana, Kentucky, and New York have been renoved
fromthe scope of the original petitions, |eaving only
certain sources within these States subject to the trading
program Section Il11.B. of this preanble contains sone
di scussion of the provisions of part 97 that have been
nmodified to reflect renoval of portions of these States.
2. Elements of the Federal NOx Budget Trading Program that
are Essentially the Same as the State NOx Budget Trading
Program and the October 21, 1999 Section 126 Proposed Rule

As in the Cctober 21, 1998 section 126 proposal,
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today’ s Federal NOx Budget Tradi ng Program (40 CFR part 97)
mrrors, to a large extent, the NOx Budget Tradi ng Program
for States (40 CFR part 96), which is the nodel trading
program made avail able for States to adopt under the NOx SIP
Call. Today’'s promulgation of the final regulations for the
Federal NOx Budget Tradi ng Program noots 852.34(j)(2), which
is removed. The EPA notes that discussion of the evol ution
of the NOx Budget Trading Programis set forth in the
proposed supplenental rule to the NOx SIP call at 63 FR
25921-25923, in the final NOx SIP call rule at 63 FR 57456-
57457, and in the preanble to the May 25, 1999 section 126
final rule at 64 FR 28307-28308. Wile EPA has sought to
keep the two trading prograns simlar, there are a nunber of
differences which are nore fully described in Section

I11.A. 3., below. These differences arise fromthe need for
Federal inplenentation of the section 126 program rather
than State inplenmentation, and fromthe need to clarify or
sinplify certain provisions.

Under part 97, the program el enments descri bed bel ow are
essentially the sane as the correspondi ng sections in part
96, which set forth the State NOx Budget Tradi ng Program
Since EPA retains or relies upon many of the anal yses and
consi derations undertaken in the NOx SIP call process to
determ ne these program el enents, many of these part 97
provi sions are being used for the reasons set forth in the
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proposed NOx SIP call and the final NOx SIP call. Detailed
information on the rationale for the part 96 provisions can
be found in the preanbl e acconpanyi ng the proposed part 96
(63 FR 25917-25943) and the final part 96 (63 FR 57356-
57491). Moreover, the provisions in part 97 are, for the
nost part, nunbered in the sane sequence as the
correspondi ng provisions in part 96, so that, for exanple,
897.2 and 896. 2 address the sanme subject matter. Cross
references in these provisions and other provisions of part
97, of course, reflect the nunbering for the appropriate
regul atory provisions in part 97, rather than the nunbering
for provisions in part 96.

The followng list identifies the sections of part 97
that are essentially the sane as the correspondi ng sections
in part 96 and in the Cctober 21, 1998 section 126 proposed
rule. Additional information on the follow ng subparts can
be found in the preanbl e acconpanyi ng the proposed part 97
(63 FR 56310-56313).

Subpart A--NOx Budget Trading Program General Provisions
8§ 97.3 Measurenents, abbreviations, and acronyns.

§ 97.5 Retired unit exenption

8§ 97.6 Standard requirenents.

§ 97.7 Conputation of tine.

Subpart B-NOx Authorized Account Representative for NOx
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Budget Sources

8 97.10 Authorization and responsibilities of NOx

aut hori zed account representative.

8§ 97.11 Alternate NOx authorized account representative.
8§ 97.12 Changi ng NOx aut horized account representative and
alternate NOx authorized account representative; changes in
owners and operators.

8§ 97.13 Account certificate of representation.

8 97.14 (njections concerning NOx authorized account
representative.

Subpart C--Permits

8§ 97.20 General NOx Budget Trading Program perm:t

requi renments.

8 97.21 Subm ssion of NOx Budget permt applications.

8§ 97.22 Information requirenents for NOx Budget permt
appl i cations.

8§ 97.23 NOx Budget permt contents.

8§ 97.24 NOX Budget permt revisions.

Subpart D--Compliance Certification

§ 97.30 Conpliance certification report.

§ 97.31 Admnistrator’s action on conpliance
certifications.

Subpart F--NOx Allowance Tracking System

8§ 97.50 NOx Allowance Tracki ng System accounts.
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§ 97.51

Est abl i shnment of accounts.

8 97.52 NOx Allowance Tracking Systemresponsibilities of

NOx aut hori zed account

representative.

8§ 97.53 Recordation of NOx all owance all ocati ons.

accounts.

Subm ssion of NOx all owance transfers.

representative.

NOx Budget opt-in permt.

85 NOx Budget opt-in permt contents.

from NOx Budget Tradi ng Program

8§ 97.54 Conpli ance.

§ 97.55 Banki ng.

8§ 97.56 Account error

§ 97.57 ddosing of general

Subpart G--NOx Allowance Transfers
§ 97.60

§ 97.61 EPA recordation

§ 97.62 Notification.

Subpart I - Individual Unit Opt-Ins
§ 97.80 Applicability.

§ 97.81 Ceneral

8§ 97.82 NOx authorized account

§ 97.83 Applying for

§ 97.84 Opt-in process.

§ 97.

§ 97.86 Wt hdrawal

8 97.87 Change in regulatory status.
§ 97.

General

Provisions

For subpart A of part 97,
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sanme neasurenents, abbreviations, and acronyns, retired unit
exenption, standard requirenents, and provisions for
conputation of tinme as those that apply in both part 96 and
in the section 126 proposed rule. As noted above, the EPA
has included these part 97 provisions for the reasons set
forth in the proposed NOx SIP call (63 FR 25923-25927), the
final NOx SIP call, and in the preanble to the October 21,
1998 section 126 proposal (63 FR 56312).

Section 97.5 sets forth the retired unit exenption and
i ncludes a few m nor changes frompart 96 and the section
126 proposed rule. First, 897.5(c) is revised concerning
NOx al | owance allocations to a retired unit. New
897.5(c)(2) provides (like the proposed 897.5(c)(1)) that
such a unit is allocated NOx al |l owances under subpart E but
adds that the allocation will be recorded in a general
account specified by the unit’s owners and operators. This
means that the Adm nistrator wll not need to maintain a
unit account for a retired unit. This is reasonable since,
under subpart E, allocations are updated and a retired
unit’s allocation will eventually becone zero all owances.
The paragraphs of 897.5(c) are al so reordered and then
renunbered to reflect the new paragraph and the reordering.
Second, 897.5(c) contains mnor word changes that clarify,
but do not alter the substance of, the provisions. For
exanpl e, m nor word changes in 897.5(c)(5)(i) and (ii) nake
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it clear that a permtting authority may reduce the period,
before a re-started retired unit resumes operation, by which
an application for a title V or non-title V permt nust be
submtted for the unit.

Under the Federal NOx Budget Tradi ng Program the NOx
Budget units and their owners, operators, and NOx Authorized
Account Representatives (NOx AARs) nust neet certain
standard requirenents set forth in 897.6 of today’s rule.
The standard requirenents incorporate the full range of
program requirenments by referencing other sections of the
NOx Budget Trading Rule. The provisions of 897.6 are
essentially the sane as in part 96 and the section 126
proposed rule. Section 97.6(c)(1) is revised to use the
sane | anguage as the definition of “NOx Budget em ssion
limtation” in 8 97.2 since both provisions describe the
requi renment for NOx Budget units to hold allowances. Under
897.6(c)(6) the Adm nistrator, rather than the permtting
authority, allocates NOx all owances under the Federal NOx
Budget Trading Program In addition, a few non-substantive
clarifying revisions are nade. For exanple, in
897.6(c)(8), language is revised to mrror the |anguage in
897.23(b). Further, the reference in this and ot her
sections to recordation of NOx all owances under subpart | is

renoved since recordation is addressed in subparts F and G
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but not in subpart 1.
b. NOx Authorized Account Representative

The NOx AAR is the individual who is authorized to
represent the owners and operators of each NOx Budget unit
at a NOx Budget source in matters pertaining to the NOx
Budget Tradi ng Program Subpart B of part 97 addresses the
process for designating and changi ng the NOx AAR and the
responsibilities of the NOx AAR and al ternate NOx AAR, and
is essentially the sanme as in part 96 and in the section 126
proposed rule. The EPA has included these part 97
provi sions for the reasons set forth in the proposed NOx SIP
call (63 FR 25927), the final NOx SIP call, and the Cctober
21, 1998 section 126 proposal (63 FR 56312).
c. Permits

Subpart C of part 97, which is essentially the sane as
in part 96 and in the section 126 proposed rul e, addresses
the adm nistration of a permt, permt applications, permt
contents, and permt revisions. As described in the
preanble to the May 25, 1999 section 126 final rule, the
regul ati ons governing State permtting under title V define
an "applicable requirenent”, which nust be reflected in a
title V operating permt, as including "[a]ny standard or
ot her requirenment provided for in the applicable

i npl enent ati on plan approved or promul gated by EPA through

80



rul emeki ng under title | of the Clean Air Act that

i npl enents the rel evant requirenents of the Clean Air Act,
including any revisions to that plan pronulgated in part 52
of this chapter.” (40 CFR 70.2).

Since today’'s rule is being pronul gated under title |
(1.e., under section 126), the requirenents of this rule are
appl i cabl e requirenents under 870.2 and nust be reflected in
the title V operating permt of NOx Budget sources required
to have such a permt. The EPA believes that the majority
of NOx Budget sources will be required to have atitle V
permt. State and local air permtting authorities have
EPA- approved title V operating permts progranms and wll| be
the permtting authorities for NOx Budget sources with title
V permts, for which the trading programrequirenents wll
be applicable requirenments. For any source that does not
have a title V permt, such a permt is not required by
subpart C. If a source has a federally enforceabl e non-
title V permt, the trading programrequirenents nmust al so
be incorporated into this permt. |f a source does not have
a federally enforceable permt, the requirenents of the
Federal NOx Budget Trading Rule will be federally
enforceable without the federally enforceable permt. The
EPA has included these part 97 provisions for the reasons
set forth in the proposed NOx SIP call (63 FR 25927-25929),
the final NOx SIP call, and the Cctober 21, 1998 section 126
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proposal (63 FR 56312).

Sections 97.20(a), 97.21(b), and 97.23(a) include a few
m nor word changes frompart 96 and the Cctober 21, 1998
section 126 proposal that clarify, but do not alter the
substance of, the provisions. For exanple, mnor word
changes in 897.20(a)(1) and (2) renobve superfluous | anguage
listing the subjects that title V and non-title V
regul ati ons may address. By further exanple, in 897.20(b),
the phrase “including any draft or proposed NOx Budget
permt, if applicable” is renoved as superfluous and
confusing. A permtting authority’'s title V or non-title V
regul ations may or may not use terns “draft” or “proposed’
permts. This sanme revision is made in 897.23(a) and
897.85(a). As a further exanple, mnor word changes in
897.21(b)(1) (i) and (ii) make it clear that a permtting
authority may reduce the period, before a new unit’s
commencenent of operation, by which an application for a
title V or non-title V permt nust be submtted for the new
unit. In addition, the phrase “as approved or adjusted by
the permtting authority” is renoved in 897.23(a) because it
i s superfluous and confusing. The provision sinply requires
that a permt include the type of information, i.e., the
el ements, listed in 8§97.22.

One section, proposed 897.24 addressing the effective
date of the initial NOx Budget permt, is renoved entirely,
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and proposed 897.25 is renunbered (w thout any other
changes) as 897.24. (Qher provisions in part 97 al ready
state the deadlines for conpliance with the various
requi renents of the NOx Budget Trading Program For
exanpl e, 897.6(c) states the date on which a unit’s NOX
em ssions begin to be subject to the requirenent to hold NOx
al | omances covering em ssions, and 897.21(b) explains the
deadl i nes for subm ssion of NOx Budget permt applications.
Simlarly, 897.70 sets forth the dates on which the owner or
operator of a unit nust begin conplying with the nonitoring
requi renents. The “effective date” of the initial NOx
Budget permt does not determ ne the conpliance date for any
programrequirenents and is therefore superfluous and
somewhat confusing. |In fact, for sone permtting
authorities, the issuance date of any permt is
automatically the permt’s effective date.
d. Compliance Certification

Under subpart D, the NOx AAR nust certify at the end of
each control period that the unit was in conpliance with the
em ssions |[imtation and other requirenents of the Federal
NOx Budget Trading Program Sections 97.30 and 97. 31 set
forth essentially the sanme provisions for conpliance
certification reports as those in part 96 and the section

126 proposed rule. The EPA has included these part 97
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provi sions for the reasons set forth in the proposed NOx SIP
call (63 FR 25929), the final NOx SIP call, and the Cctober
21, 1998 section 126 proposal (63 FR 56312).
e. NOx Allowance Tracking System

The NOx Al Il owance Tracking Systemis an autonated
systemused to track NOx all owances held by NOx Budget units
under the NOx Budget Trading Program as well as those NOx
al | ownances held by other organizations and i ndividual s.
Subpart F of part 97 addresses NOx al | owance tracking system
accounts, the account responsibilities of the NOx AAR the
recordation of NOx allowance allocations, the conpliance
process, banking, account error, and account closing, and is
essentially the same as in both part 96 and the section 126
proposed rule. The EPA has included these part 97
provi sions for the reasons set forth in the proposed NOx SIP
call (63 FR 25933-25937), the final NOx SIP call, and the
Cct ober 21, 1998 section 126 proposal (63 FR 56312). The
banki ng, flow control, and conpliance suppl enment pool
provi sions are described in Section I11.B.3. of today’s
pr eanbl e.

Wth regard to accounts, the NOx AAR, and recordation,
8897.50(b), 97.51(b), and 97.53(b) include a few m nor
changes frompart 96 and the October 21, 1998 section 126

proposed rule. Section 97.50(b) is revised to reflect the
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fact that for unit exenptions under 897.4(a) (permt limt
exenption) or 897.5 (retired unit exenption), allocations
can be recorded in general accounts. For exanple, the

uncl ear | anguage -- stating that allocations are recorded
each year for the control period after the last period for
whi ch al | owances were allocated -- is renoved in a few

pl aces in 897.53(b) and replaced by | anguage stating that
NOx all ocations are recorded for the third control period
after the last period from which conpliance deductions were
made. This is consistent wwth the Agency’ s expressed intent
in the proposal and in today's final rule, that allowances
be available to owners and operators three years in advance
of the control period which allowances are all ocat ed.
However, proposed 897.53(b) addresses only years when
conpl i ance deductions are made, i.e., years starting after
2003. In order to ensure that allowances are al so recorded
in 2001, 2002, and 2003 three years ahead of the control
period for which they were allocated, new §97.53(b), (c),
and (d) are added and proposed 897.53(b) is renunbered as
897.53(e). The new 897.53(e) is reorgani zed to separately
address recordation of allocations in conpliance accounts or
general accounts and of allocations to opt-in units, which
are governed by 897.88. Language in another section
(897.61(b)) that references 897.53 is revised to reflect the
changes in the latter section and is also sinplified w thout
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changing its substance. The other changes clarify, but do
not alter the substance of, the provisions. For exanple, in
897.51(b) the provisions of proposed paragraph (b)(3) are
noved to ot her paragraphs in the section, the paragraphs are
renunbered, and descriptive titles are added at the

begi nni ng of sone paragraphs in order to make it easier to
identify the various requirenments concerning general
accounts.

The conpliance provisions in 8897.54(a) through (e) are
essentially the sane as the provisions under the part 96 and
the COctober 21, 1998 section 126 proposed rule. The
procedure for deducting NOx all owances after the deadline
for transferring all owances for conpliance remains the sane:
NOx al | owances avail able for conpliance are deducted first
fromthe conpliance account of the unit involved and then,
if necessary, fromthe overdraft account of the source at
which the unit is |ocated. The provision in 897.54(e)
allows the NOx AAR for units with a common stack to identify
the percentage of em ssions to attribute to each unit. This
provision is reworded to clarify that the identified
percentage applies to deductions for NOx em ssions, and not
to deductions for new units based on their actual heat
input. For em ssions in excess of allowances held and
avai l abl e for conpliance as of the NOx all owance transfer
deadline, the Adm nistrator will deduct a nunmber of NOx
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al l onances equal to three tines the nunber of the unit’s
excess em ssions fromthe unit’s conpliance account or the
overdraft account. This deduction wll occur in the control
period imediately follow ng the period of excess em ssions.
The EPA believes that this automatic offset deduction
ensures that non-conpliance with the NOx em ssion
[imtations of part 97 is a nore expensive option than
controlling emssions. The automatic offset provisions do
not limt the ability of the permtting authority or EPA to
t ake enforcenent action under State |aw or the CAA

EPA has included banking as a feature in the Federal
NOx Budget Trading Program wth 897.55 setting forth
essentially the sanme provisions for banking and the
managenent of banked all owances as specified in part 96 (in
896.55(a)) and proposed 897.55(a). Language in the newy
nunbered 897.55(b) is revised to make it clear that banked
al | omances are those remaining in the account after
conpl etion of conpliance deductions (except excess eni ssion
deducti ons under 897.54(d)(2), which can be nade at any
time) and allocated for the control period for which the
conpl i ance deductions were nmade or an earlier control
peri od. Banked al |l owances do not include allowances that are
in the account but were allocated for future control
periods. Banking may result in nore NOx all owances being
used, and therefore nore NOx em ssions, in one year than in
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anot her. Consequently, as in part 96 and the QOctober 21,
1998 section 126 proposed rule, today' s rule also contains a
flow control nmechanismto limt the variability in the
timng of emssions. While the nechanismfor flow control
remai ns unchanged frompart 96 and the section 126 proposal,
the timng for inplenentation has been del ayed by two years.
Fl ow control cannot be triggered under today’'s rul emaking
until 2005 (i.e., after reconciliation in the 2004
conpl i ance year).

Today’s rule relocates the flow control provisions from
proposed 897.55(b) to final 897.54(f), and the references in
the flow control provisions to other provisions in 897.54
are corrected to reflect this relocation. The proposed
897.55(b) stated explicitly that the flow control provisions
nodi fy the provisions for conpliance deductions under
897.54. However, the relocation in 897.54 and the
acconpanyi ng m nor wordi ng changes nake it clearer that flow
control is part of the conpliance process and that, for
exanpl e, the 2-for-1 deductions under flow control can
result in excess em ssions under 897.54(e). The wording
changes also clarify that the 2-for-1 deduction requirenent
does not apply to the 3-for-1 deduction for excess eni ssions
in 897.54(e). As part of this clarification, parallel
changes are nmade to the definitions of “NOx all owances” and
“NOx Budget em ssions |[imtation” in 897.2, to reference
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897.54(f). Simlarly, references el sewhere in part 97 to
conpl i ance deductions under 897.54(b) or (e) are expanded to
reference 897.54(b), (e) or (f) as appropriate. See, e.qg.,
8897.42(e) and (f). In addition, |anguage is added to
897.54(f)(3)(ii) stating expressly what is inplied in
proposed 897.56(b), i.e., that for allowances for which flow
control is triggered, two such all owances (rather than one)
aut hori ze one ton of NOx em ssions. Section 897.54(f) also
i ncludes sonme mnor revisions that clarify, but do not
change the substance of, the proposal. For exanple
897.55(b)(3)(iii) provided for nultiplying the nunber of
banked al | owances, but failed to state that the multiplier
was a ratio determned in 897.55(b)(3)(i). The final rule
corrects this om ssion.

Further, as described in the preanble to the May 25,
1999 final rule, comenters expressed concern that sone
sources may encounter unexpected problens installing
controls by the May 1, 2003 deadline and that this could
cause unacceptable risk for a source and its associ ated
i ndustry. Wiile EPA continues to believe that this is not a
valid concern, the Agency finalized the creation of a
conpl i ance suppl enent pool in the May 25, 1999 section 126
final rule. The pool increases conpliance flexibility by
provi di ng additional allowances for conpliance during the
2003 and 2004 ozone seasons. As described in section
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I11.B.3.c., today’s rule establishes the specific

met hodol ogy for the distribution of NOx all owances fromthe
conpl i ance suppl enment pool (i.e., distribution only for
early reduction credits). This nethodology is simlar to
the early reduction credit methodol ogy for distribution in
part 96 and the Cctober 21, 1998 section 126 proposed rul e,
but the rule provision is relocated from proposed §97.55(c)
in subpart Fto a new final 897.43 in subpart E. Because
the early reduction credit provisions involve the allocation
of NOx all owances fromthe conpliance suppl enment pool, the
provisions are relocated to subpart E, which contains al

t he ot her provisions concerning allocation of NOx

al l omances. Section 97.43 includes m nor changes from part
96 and the October 21, 1998 section 126 proposed rule. For
exanpl e, the conpliance suppl enent pool and early reduction
credits are adm nistered by the Adm nistrator, rather than
by the permtting authorities. Further, the section nmakes
it clear that certain banked all owances for the Ozone
Transport Comm ssion (OTC) programqualify as early
reduction credits. 1In addition, the section is reorganized
so that the procedures for requesting early reduction
credits other than for OIC banked al |l owances are in
897.43(a), the procedures for requesting credits for OIC
banked al | owances are in 897.43(b), and the procedures for
review ng requests and all ocating pool allowances are in
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897.43(c). The deadline for submtting any request for
early reduction credits is February 1, 2003 (rather than
Cctober 31 of the year of the early reduction). This
deadline is made later in order to provide nore tine for
qual ity assurance of em ssions data for the control periods
of the early reductions. The data is used to determ ne
whet her a unit qualifies for early reduction credits, and,
if so, what amount of credits. The banking, flow control,
and conpl i ance suppl enment pool provisions are described in
Section I11.B. 3. of today’'s preanble.
f. NOx Allowance Transfers

Subpart G of part 97 addresses the subm ssion,
recordation, and notification of transfers of NOx all owances
under the NOx Budget Trading Program These provisions are
essentially the sanme as those in part 96 and in the section
126 proposed rule. The EPA has included these part 97
provi sions for the reasons set forth in the proposed NOx SIP
call (63 FR 25937-25938), the final NOx SIP call, and the
Cct ober 21, 1998 section 126 proposal (63 FR 56312).

Sections 97.61(a) and 97.62(a) and (b) include a few
m nor word changes frompart 96 and the Cctober 21, 1998
section 126 proposed rule that clarify, but do not alter the
substance of, the provisions. For exanple, paragraph (a)(3)

in 897.61 requiring that NOx all owance transfers neet “al
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other requirenents of this part” is elimnated. Because
paragraphs (a)(1l) and (2) already specifically reference all
the requirenents for NOx al |l owance transfers, paragraph
(a)(3) is superfluous.
g- Opt-ins

In subpart | of the final rule, EPA allows certain
i ndividual units that are located in a State for which a
section 126 renedy is pronul gated the opportunity to opt
into the Federal programfor purposes of the section 126
remedy. Subpart | of today’s rule addresses the
applicability requirenents for opt-ins, allocations to opt-
ins, procedures for applying for a NOx Budget opt-in permt,
the process of review ng and either approving or denying the
permt, contents of the permt, procedures for w thdraw ng
as an opt-in, and changes in regulatory status. The opt-in
provi sions under part 97 are essentially the sane as in part
96 and in the section 126 proposed rule. The provisions are
described in section I11.B.1.d. of today’'s preanble, and
i ncluded for the reasons set forth in the suppl enental
proposed NOx SIP call (63 FR 25940-25942), the final NOx SIP
call, and the Cctober 21, 1998 section 126 proposal (63 FR
56320) .

Subpart | of today’s rule includes a few m nor changes

frompart 96 and the October 21, 1998 section 126 proposal
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that reflect the Federal (rather than State) adm nistration
of the part 97 trading program or that either clarify or
streaniine the opt-in provisions. Also, under 8897.84(a)
through (c) of today’s rule, NOx Budget opt-in permt
applications are submtted to both the Admnistrator and the
permtting authority, but the Adm nistrator determ nes the
sufficiency of the nonitoring plan and all ocates NOx

al l onances. O her exanples of m nor changes are: changes to
897.84(g) and 897.85(a) and (b) that parallel changes

di scussed above concerni ng proposed 897.24 and proposed
897.23(a) and (b); renoval of proposed 897.84(e) and (f) as
unnecessarily duplicative of the comment period al ready
provi ded under proposed 897.84(d); and renunbering of the
rest of the 897.84 paragraphs. 1In addition, proposed
897.87(b)(1)(iii) states that an opt-in that becones a NOx
Budget Unit under 897.4 is treated as “commenci ng operation”
when it becones a NOx Budget Unit solely for purposes of

al l omance allocation. This inplies that the unit’s comrence
operation date does not change for other purposes, i.e., for
pur poses of setting the deadline for nonitoring and
reporting em ssions under subpart H darifying | anguage is
added to 897.87(b)(1)(i1i) to make it explicit that the
deadline for nonitoring (which was one control season before
the unit becones an opt-in) is not changed. The unit nust
continue to nonitor under subpart H  Further, the date for
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the Admnistrator’s allocation of allowances to opt-in units
is revised in 897.88 from Decenber 1 to April 1 in order to
ensure that final em ssions data fromthe precedi ng control
period is available for calculating the allocations. The
Decenber 1 deadline is too soon after the control period for
the Adm nistrator to have conpleted review of the em ssions
data. April 1 is the sanme date by which the Adm ni strator
must all ocate all owances for NOx Budget Units under

897.4(a). Section 97.88(a) states that the Adm ni strator
will determ ne by order the allowance allocations. Finally,
with regard to the term“operating”, used in subpart |, the
definition of the termin 897.2 is revised to clarify what
type of information should be used to docunent whether a
unit is “operating”. The type of information is the same as
that used i n making input-based NOx all owance allocations to
exi sting units under 897.42(a)(2).

Subpart | al so includes a nunber of m nor word changes
frompart 96 and the Cctober 21, 1998 section 126 proposed
rule that clarify, but do not alter the substance of, the
provi sions. For exanple, the statenments in proposed 8§97. 80
that a “NOx Budget unit under 897.4" cannot becone an opt-in
is revised. Final 897.80 states that an opt-in cannot be a
“NOx Budget unit under 897.4(a)" or a unit exenpt under
897.4(b). Parallel changes are included in 897.22(d)(1),
897.4(b)(4)(viii), and 897.5(c)(8). This provides clearer
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references to the two distinct parts of 897.4, and, as

di scussed below in section I11.B.3.d. of this preanble, is
consistent wwth the requirenment in the proposed rul e that
the unit cannot be exenpt under 897.5. As another exanple,
897.84 is revised for clarity to refer consistently to
“initial NOx Budget opt-in permts” (i.e., opt-in permts
that are not renewals of existing opt-in permts) and “draft
NOx Budget opt-in permts for public coment.” A confusing
reference to “final” opt-in permts is renoved. (For
clarity, references in part 97 to “897.4" are generally
changed to refer specifically to “897.4(a)”). See, i.e.,
8§97.2. By further exanple, the reference in proposed
897.84(b) to “nonitoring systemavailability” for nonitoring
under subpart H of part 97 (and part 75) is corrected to
refer to “percent nonitoring data availability”. The latter
termis a nore accurate description since a backup nonitor
can be used to nmake data available even if the primary
monitor is unavailable. The sane change is nmade in
897.43(a)(1). Al though part 75 (875.32(a)(2)) has a formula
for determning “percent nonitor data availability”, that
formul a addresses availability for an entire year. For
clarity, today’ s rule includes an anal ogous definition of
the term but is geared to a control period, rather than a
year. The erroneous reference to “baseline heat rate” in
897.84(c) is corrected to refer to “baseline heat input”.
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In addition, the phrase “NOx Budget opt-in source” is
repl aced, throughout subpart | and the other provisions of
part 97, by the phrase “NOx Budget opt-in unit”. This
reflects the fact that subpart | in part 96, the section 126
proposed rule, and today’s rule each |imt opt-ins to
“units”, i.e., fossil-fuel fired stationary boilers,
conbustion turbines, or conbined cycle systens. Further,
referring to “unit”, rather than “source”, when addressing
opt-ins, establishes the sanme distinction between “unit” and
“source” for opt-ins as already exists for non-opt-ins.
Thi s approach thereby renoves the potential confusion in the
section 126 proposed rul e between a “NOx Budget source”,
which is a facility that includes one or nore NOx Budget
units, and a “NOx Budget opt-in source”, one or nore of
which may be | ocated at a single “NOx Budget source”.
Finally, the final rule clarifies the provisions in 897.87
requiring NOx authorized account representatives to ensure
that the NATS account “contains” the allowances “necessary”
to cover certain deductions, i.e., enough all owances
all ocated for the appropriate years.
h. Audits

Wil e programaudits are not explicitly required by
part 97, EPA intends to performthe sane types of audits

di scussed in the proposed NOx SIP call (63 FR 25942), the

96



final NOx SIP call, and the Cctober 21, 1998 section 126
proposal (63 FR 56313).
3. Elements of the Federal NOx Budget Trading Program that
Differ from the State NOx Budget Trading Program and the
Section 126 Proposed Rule

The follow ng sections in part 97 incorporate certain
differences fromthe correspondi ng sections in part 96 and
in the Cctober 21, 1998 section 126 proposed rule.
Addi tional information on the foll ow ng subparts can be
found in the preanbl e acconpanyi ng the proposed part 97 (63
FR 56313-56321).
Subpart A--NOx Budget Trading Program General Provisions
§ 97.1 Purpose.
§ 97.2 Definitions.
8§ 97.4 Applicability.
Subpart E--NOx Allowance Allocations
8 97.40 Tradi ng program budget.
8§ 97.41 Timng requirenents for NOx al |l owance all ocati ons.
§ 97.42 NOx allowance allocations.
8 97.43 Conpliance suppl enment pool .
Subpart H--Monitoring and Reporting
8§ 97.70 GCeneral requirenents.
§ 97.71 Initial certification and recertification

pr ocedur es.
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§ 97.72 CQut of control periods.

8§ 97.73 Notifications.

8 97.74 Recordkeeping and reporting.

§ 97.75 Petitions.

8§ 97.76 Additional requirenents to provide heat input data.
a. General Provisions

Section 97.1 explains that part 97 sets forth the
provi sions for the Federal NOx Budget Trading Program which
addresses interstate transport of ozone and NOx. Section
96. 1, of course, discusses the State NOx Budget trading
prograns, which also address interstate transport of ozone
and NOx. Section 96.1 also contains provisions that nake
part 96 applicable only if a State adopts the part 96
provi sions and the Adm nistrator approves the SIP containing
the adoptions. These provisions are not necessary where EPA
is adopting and adm ni stering the NOx Budget Tradi ng Program
under section 126.

EPA uses essentially the sane definitions for part 97
as those that apply in part 96 and the section 126 proposed
rule, wth several exceptions. The definitions for the
terms “allocate”, “NOx all owance”, “NOx Budget Tradi ng
Prograni, and “State” are revised, and thus differ from
those in part 96 and the COctober 21, 1998 section 126

proposed rule (63 FR 56313), in order to reflect the fact
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that the Federal NOx Budget Trading Programis a federally
adm ni stered program under part 52 (rather than a State-
adm ni stered program under part 51). For exanple,

all ocations are nade by the Adm nistrator, rather than the
permtting authority. By further exanple, the section 126
rule covers certain States or portions of States, and this
is reflected in the definition of State.

Sonme definitions (“electricity for sale under firm
contract”, “fossil-fuel fired”, “potential electric output
capacity”) are revised or added, and thus differ fromthose
in both part 96 and the section 126 proposed rule, in order
to be consistent with the inventories used in the NOx SIP
call and the section 126 action. These definitions are
di scussed in section II11.B. 1. of this preanble. Sone
definitions (“conmence conmercial operation”, “conmence
operation”, “heat input rate”, “ NOx allowance”, *“NOx
al | ownance deduction”, “NOx Budget em ssions limtation”
“NOx Budget opt-in source”, “percent nonitor data
availability”, “operating”, “trading program budget”)
contain revisions, are added, or are replaced in order to
refl ect changes involving other sections of the rule, and
are discussed el sewhere in this preanble. Also, for
clarification, references to existing provisions in subpart
| of part 97 are added to the first two of these definitions
(“commence commercial operation” and “conmence operation”).
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Subpart | includes provisions that address the substance of
these definitions. Sonme definitions ("“continuous em ssion
nmoni toring systent or “CEMS’, “maxi mum potential NOx

em ssion rate”) include mnor word changes frompart 96 and
the section 126 proposed rule that clarify, but do not alter
the substance of, the definitions. For exanple, the phrase
“when such nonitoring is required by subpart H of this part”
i's unnecessary and is renoved from paragraphs (3) and (4) of
“CEM5” definition since the definition states that all the
listed itens (including those in these paragraphs) are
conponents of a CEMS “to the extent consistent with subpart
Hof this part”. As an additional exanple, the “NOX

al l onance” definition is anplified by | anguage already in
897.6(c), stating that allowances are a linmted

aut hori zation and not a property right. The | anguage
clarifies that this applies to all NOx all owances, i ncluding
those allocated to units under 897.4(b) or 897.5. By
further exanple, the “NOx all owance transfer deadline”
definition clarifies that this is the deadline by which
transfers “nust” be submtted for conpliance. Finally, a
few definitions (“account certificate of representation”
“conpliance certification”, “unit load”, “utilization”
“tradi ng program budget”) are renoved as unnecessary. The
first two terns and the last termare defined sufficiently
in the rule provisions in which they are described (8897. 13,
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97.30, and 97.40), and those provisions are then referenced
when the terns are used el sewhere in part 97. The third and
fourth terns are not used in part 97. In particular, since
the term“utilization” in proposed part 97 is anal ogous to
the term “heat input”, only “heat input” is used in today’s
rule. The term*®utilization” is replaced by the term “heat

i nput” throughout the rule, and the definition of “heat
input” is revised to make clear the units of neasure used in
cal cul ati ng heat i nput.

As described in the preanble to the May 25, 1999
section 126 final rule and the October 21, 1998 section 126
proposal , the Federal NOx Budget Tradi ng Program applies to
certain sources (i.e., large electric generating units and
| arge non-electric generating units) in those States for
whi ch EPA has nmade a finding granting a section 126
petition. For purposes of the section 126, this renedy
applies to each |arge EGQU or non-EGQJ | ocated in any of the
followng nine jurisdictions: Delaware, District of
Col unbi a, Maryland, New Jersey, North Carolina, Onio,

Pennsyl vania, Virginia, and West Virginia. As discussed in
section Il of this preanble, sources in certain portions of
M chi gan, | ndiana, Kentucky, and New York are also affected
by this remedy. Reflecting the types of units and the scope
of jurisdictions to which today’s section 126 action
applies, the applicability provisions and acconpanyi ng
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definitions differ fromthose in part 96 and the Cctober 21,
1998 section 126 proposed rule. The specific applicability
provi sions for the Federal NOx Budget Tradi ng Program are

di scussed in section I11.B. 1. of this preanble.

In the NOx SIP call, EPA offered States the option of
allowing units with a very low, federally enforceable permt
[imtation (i.e., 25 tons per season) to be exenpt fromthe
tradi ng program even though they were above the
applicability threshold (63 FR 57463). The COctober 21, 1998
section 126 proposed rule also included this provision as
897.4(b) in the Federal NOx Budget Trading Program |In
today’s final rule, 897.4(b) is revised by reorganizing to
resenble the order of provisions in the retired unit
exenption (897.8) and by addi ng sone provisions to nmake it
conplete. In addition, provisions are added to 8 97.4(b)
and other sections to clarify the allocation of NOx
al  owances to, and the deduction of NOx all owances to
account for, these units. Section 97.4(b) is nore fully
described in section I11.B.1.c. of this preanble.

b. Allowance Allocations

Section I11.B.2. of today’'s preanble and subpart E of
today’ s Federal NOx Budget Tradi ng Programrul e address the
al l ocation of NOx all owances to NOx budget units for

pur poses of the section 126 renmedy. As in the allocation-
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related provisions in part 96, part 97 includes provisions
for the timng of allocation issuance, the nethodol ogy for

i ssuing allocations, and the NOx allocations for new
sources. However, in part 97 the Adm nistrator, rather than
the States, determ nes allocations, and while allocations
are made initially based on a unit’s heat input, sone future
all ocations will be based on a unit’s output. The

Adm nistrator wll determi ne by order the allocations that
are not specifically set forth in today' s rule (in
Appendi ces A and B). The significant differences between
NOx allocations in part 96 and the section 126 proposal, on
one hand, and today’'s rule, on the other hand, are discussed
in section Il11.B.2. of this preanble. Sone of the
differences are mnor word changes that clarify, but do not
alter the substance of, the provisions. For exanple, in
provi sions where em ssion rates (in I bs/mBtu) are used to
cal cul ate all owance al |l ocations, |anguage is added to show
explicitly the conversion frompounds to tons since an

al l omance authorizes a ton of em ssions. By further

exanpl e, in provisions where all owances are adjusted so that
their total will not exceed a fixed pool of allowances
(i.e., the State’s allocation set-aside for new units),

| anguage is added to nmake it clear that rounding will be
used to ensure that the pool anmobunt will not be exceeded.
Appendi ces A and B of today’s final rule contains specific
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unit-by-unit allocations, including allocations to units in
the partial States for which a finding is being nade.
Finally, as discussed above, the conpliance suppl enent pool
and early reduction credit provisions are revised and
rel ocated to the new 897.43 in subpart E.
c. Emissions Monitoring and Reporting

Subpart H of part 97 addresses nonitoring and reporting
requi renents including general requirenents, initial
certification and recertification procedures, out of control
periods, notifications, record keeping and reporting, and
petitions. As described in the Cctober 21, 1998 section 126
proposal, these provisions are simlar to the nonitoring-
rel ated provisions of part 96. Sone of the differences
anong the subpart H provisions reflect the fact that
adm nistration of the nonitoring requirements in the Federal
NOx Budget Tradi ng Programis overseen by EPA, rather than
by EPA and the permtting authority as is the case in the
State NOx Budget Trading Program Sone of the differences
reflect changes made to sinplify or clarify certain
nmonitoring provisions, or to make themconformw th part 75.
Sonme of the differences reflect m nor word changes from part
96 and the October 21, 1998 section 126 proposed rul e that
clarify, but do not alter the substance of, the provisions.

Provisions for em ssions nonitoring and reporting are
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di scussed in section I11.B. 4. of this preanble.
d. Program Administration

The Federal NOx Budget Trading Programis adm nistered
by the EPA. The Agency identifies the units covered by the
program and determ nes the NOx all owance all ocations. The
EPA receives and reviews nonitoring plans and nonitoring
certification applications. As discussed above, States wll
still be responsible for permtting under title V.
4. Implications for Trading between States Affected by a
Finding under Section 126, and States not Affected by a
Finding

As noted in the May 25, 1999 section 126 final rule,
the sources or groups of sources identified in the section
126 petitions are al so sources for which EPA recomrended
that States adopt emi ssion limtations and control
strategies in response to the NOx SIP call (64 FR 28308).
The NOx SIP call established an em ssions budget for al
sources of NOx em ssions in all States determ ned by EPA to
significantly contribute to non-attai nnent of the ozone
NAAQS in any other jurisdiction. The section 126 rule, in
contrast, is limted to major stationary sources or groups
of stationary sources that are named in the section 126
petitions and found to be significantly contributing to non-

attai nment downw nd. Despite this difference in the scope
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of the section 126 action and the final NOx SIP call, both
actions have the sane objective: to reduce the transport of
ozone fromsources in a given State that are found to be
contributing significantly to non-attainment problens in
anot her State.

In the NOx SIP call, EPA finalized a specific
interpretation of the section 110(a)(2)(D)(i)(l) provisions
concerning the test for significant contribution. Under
this interpretation, the Agency determ ned to nmake any
finding of significant contribution with respect to a
speci fi ed anobunt of em ssions by exam ning various factors,

i ncludi ng the anmbi ent inpacts and the costs of mtigation.
Thi s wei ght - of - evi dence approach to the designation of
significant contribution determ ned which States include
sources that emt NOx in anmounts of concern. After EPA nmade
findi ngs based on consideration of these factors, the Agency
required the States’ SIPs to elimnate that specified anount
(see 63 FR 57365). As proposed in the October 21, 1998
section 126 proposed rule and finalized in the May 25, 1999
section 126 final rule, EPA uses the sane |linkages it found
in the NOx SIP call between specific upw nd States and non-
attai nment problens in specific downw nd States. The test
of significant contribution, which includes both air quality
nodel i ng and cost-effectiveness denonstrations, consequently
underlies both the NOx SIP call and the section 126
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petitions as a threshold for source inclusion.

Based on the view that the SIP call and section 126
petitions rely on the same threshold criteria and are both
designed to achi eve the sane goal, the EPA has sought to
coordinate the two actions to the maxi num extent possible
(see the preanble to the final NOx SIP Call (63 FR 57362),
and the Cctober 21, 1999 section 126 proposal (63 FR
56310)). This coordination was designed to facilitate
tradi ng anong sources in SIP call States that choose to
participate in the NOx tradi ng programand any section 126
sources that would be subject to a Federal NOx trading
program The Agency’s anal yses in conjunction with the NOx
SIP call denonstrate that inplenmentation of a single trading
programw th a uniformcontrol level results in no
significant changes in the |ocation of em ssions reductions,
as conpared to a non-trading scenario (see chapter six of
the Regul atory Inpact Analysis for the NOx SIP call). Wile
the NOx SIP call analysis conpared trading and non-tradi ng
scenarios involving 23 jurisdictions, the integration of a
section 126 action (involving at nost only 12 of these
jurisdictions) and trading prograns adopted voluntarily by
States under the NOx SIP call may ultimately involve only a
subset of the 23 jurisdictions. Nevertheless, |ike the NOx
SIP call RIA, EPA s analyses in conjunction with the section
126 provide a strong indication that trading will not
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significantly change the | ocation of reductions in the 12
affected jurisdictions, relative to the non-tradi ng scenario
(see chapter six of the Regulatory Inpact Analysis for the
section 126 rul emaking). G ven that the | ocation of em ssion
reductions is essentially the sanme for both prograns (i.e.,
for the 23 jurisdictions under the NOx SIP call and the 12
jurisdictions under the section 126) conpared to the two
respective non-tradi ng scenarios, the Agency is confident
that trading will not significantly change the | ocation of
em ssions reductions for the subset of the 23-jurisdictional
area di scussed above.

Therefore, trading anong sources in States wwth a State
NOx Budget Tradi ng Program and sources in States with a
Federal programw ||l achieve the intended em ssions
reductions, while sinultaneously providing both flexibility
and cost savings to the covered sources. |In addition, as
noted in the May 25, 1999 section 126 final rule, if a State
elects to submt a SIP that includes a trading program after
EPA has al ready established a Federal NOx Budget Trading
Program under a section 126 renedy, disruptions to sources
that would shift fromregul ati on under a section 126 renedy
to regulation under a SIP will be mnimzed if the two
prograns are already integrated.

For the reasons stated above, today’s rule all ows
sources in States or portions of States that are not subject
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to a finding under the section 126 to participate in trading
W th sources in States or portions of States covered by the
rule, provided that the States or portions of States not
covered by the rule neet the follow ng conditions. Any
State or portion of a State that voluntarily chooses to
enter the section 126 trading system nust be subject to the
NOx SIP call and have an EPA-approved and adm ni stered State
NOx Budget Tradi ng Program generally nodel ed on part 96.
This criteria includes the requirenent that States revise
their State Inplenentation Plans to neet the above
provision. It also includes the requirenment that States neet
the em ssions control |level under the final rule for the NOx
SIP call (63 FR 57405-57418). In addition to ensuring that
trading will not significantly change the |ocation of

em ssions reductions, this condition ensures that al

sources that could trade all owances will be neeting
essentially the same programrequirenents (i.e., allowance
hol di ng and tradi ng, nonitoring, and permtting
requirenments).

In order to allow trading between sources in States or
portions of States subject to the section 126 and sources in
States or portions of States subject to EPA-approved and
adm ni stered State NOx Budget Trading Prograns, the
definition of “NOx allowance” is revised. The definition is
different than in part 96 and the section 126 proposed rul e.
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Under the revised definition, the term“NOx all owance” used
in nost provisions of part 97 includes NOx all owances issued
“under a NOx Budget Tradi ng Program established, and
approved and adm nistered by the Adm nistrator, pursuant to
851. 121" (the rule under which State NOx Budget Trading
Prograns are approved for the NOx SIP call), as well as NOx
al | owances issued under part 97. For exanple, the account
conpliance and transfer provisions in subparts F and G of
part 97 cover allowances issued under such State prograns.
The only part 97 provisions to which this expanded
definition of “NOx all owance” does not apply are the
provisions for allocation of NOx all owances to NOx Budget
units and NOx Budget opt-in units (i.e., 8897.41, 97.43, and
97.88). This is because NOx all owance all ocations nust be
made from al |l owances avail abl e under the Federal NOx Budget
Tradi ng Program not from all owances avail abl e under the
State NOx Budget Trading Programs. In light of the nore
detailed definition of “NOx all owance” adopted in part 97,
the definition of “NOx all owance” in 852.34(a) is superceded
and unnecessary. Part 52 uses the term “NOx all owance” only
in provisions in 852.34(j) and (k) that, as discussed
herein, are thensel ves superceded by part 97. Consequently,
the part 52 definition is renoved.

B. Provisions of the Federal NOx Budget Trading Program
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1. Applicability

Sources subject to the emission |limtations and
conpliance schedule in the Federal NOx Budget Trading
Program for the purposes of the section 126 petitions are
t hose sources nanmed by petitioning States and found by EPA
to be emtting in violation of the prohibition of
contributing significantly to non-attainment in a
petitioning State. The section 126 renedy wll apply to
these sources in States for which a finding is triggered by
today's final rule. These sources include any |arge
el ectric generating unit (EQJ) and any |arge non-electric
generating unit (non-EQJ) located in any of the followi ng 13
jurisdictions: Delaware, District of Colunbia, Muryland, New
Jersey, North Carolina, Chio, Pennsylvania, Virginia, and
West Virginia and certain portions of |ndiana, Kentucky,
M chi gan, and New YorKk.
a. EGU/Non-EGU Classification

In 8852.34(a)(2) and (3) of the May 25, 1999 section
126 final rule, EPA provided definitions for the types of
units covered by the Federal NOx Budget Tradi ng Program
(Part 97), i.e., large EGU and non- EGQJ, and expl ai ned the
basis for these definitions (63 FR 28295-8). Today's final
rul e adopts that part 52 |language in the applicability

criteria in 897.4(a). The follow ng provides a summary of
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the types of units covered by the Federal NOx Budget Trading
Program under section 126

Section 97.4(a)(1) describes a category of units,
corresponding to "large electric generating units" under
852.34(a)(2), that is covered by the Federal NOx Budget
Trading Program A large electric generating unit is, for
units that comenced operation before January 1, 1997, a
unit serving during 1995 or 1996 a generator that had a
namepl ate capacity greater than 25 MAé and produced
electricity for sale under a firmcontract to the electric
grid. For units that commenced operation on or after
January 1, 1997 and before January 1, 1999, a large EQJ is a
unit serving during 1997 or 1998 a generator that had a
namepl ate capacity greater than 25 MAé and produced
electricity for sale under a firmcontract to the electric
grid. For units that comence operation on or after January
1, 1999, alarge EQJis a unit serving at any tine a
generator that has a nanepl ate capacity greater than 25 M\
and produces electricity for sale.

Section 97.4(a)(2) describes a second category of
units, corresponding to "large non-electric generating
units" under 852.34(a)(3), that are covered by the Federal
NOx Budget Trading Program A |large non-electric generating
unit is, for units that comrenced operation before January
1, 1997, a unit that has a nmaxi mum desi gn heat input greater
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than 250 mmBtu/ hr and that did not serve during 1995 or 1996
a generator producing electricity for sale under a firm
contract to the electric grid. For units that conmenced
operation on or after January 1, 1997 and before January 1,
1999, a large non-EGU is a unit that has a maxi mum desi gn
heat input greater than 250 mmBtu/ hr and that did not serve
during 1997 or 1998 a generator producing electricity for
sale under a firmcontract to the electric grid. For units
t hat commence operation on or after January 1, 1999, a large
non-EGQJ is a unit with a maxi num desi gn heat input greater
than 250 mmBtu/ hr that: at no tine serves a generator
producing electricity for sale; or at any tinme serves a
generator producing electricity for sale, if any such
generator has a namepl ate capacity of 25 MM or |ess and has
the potential to use no nore than 50 percent of the
potential electrical output capacity of the unit.

In order to clarify which units are covered by the
categories in 897.4(a) and so are subject to the trading
program today's rule includes two new definitions. First,
"electricity for sale under firmcontract to the electric
grid" is defined as where "the capacity involved is intended
to be available at all times during the period covered by
t he guaranteed comm tnent to deliver, even under adverse
conditions.” This definition is based on | anguage fromthe

dossary of Electric Utility Terns, Edison Electric

113



Institute, Publication No. 70-40 (definition of "firnf
power). GCenerally, capacity "under firmcontract to the
electricity grid" is reported as capacity projected for
summer or wi nter peak periods on EIA form41l1l (Item 2.1 or
2.2, line 10). EPA has previously explained that it
generally used EIA data to determ ne which non-utility units
shoul d be treated as non-electric utility generating units
(63 FR 71223 and 64 FR 28298).

Second, "potential electrical output capacity" is
defined as 33 percent of a unit's maxi num desi gn heat input
capacity. This definition is the sane as the definition in
852.34(a) and is based on | ongstanding definitions of this
sanme phrase in part 72 of the Acid Rain Programregul ati ons
(40 CFR 72.2 and 40 CFR part 72, Appendix D) and in the
subpart D of the New Source Performance Standards (40 CFR
60. 41a) .

EPA notes that the EGQU and non-EGU categories in 897.4
differ fromthe corresponding categories in 896.4 in part 96
of the nodel trading rule. |In future guidance, EPA intends
toclarify that it will accept the use in State trading
programrul es of the EGQJ and non-EQJ categories in 897.4 and
that EPA will adm nister such a State program
b. Fossil Fuel-fired Definition

Today's final rule, like part 96 and the section 126
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proposal, defines the term™"unit" as a stationary, fossi
fuel-fired boiler, conbustion turbine, or conbined cycle
system However, today's rule adopts a definition of

"fossil fuel-fired" that is different than the definition in
part 96 and in proposed part 97.

Under the proposed definitions in 897.2, boilers,
conmbustion turbines, and conbi ned cycle systens that
operated but did not conbust nore than 50 percent fossi
fuel in 1995 were generally not considered “fossil fuel-
fired”, and thus were not “NOx budget units”. However, such
facilities would subsequently becone “fossil fuel-fired”,
and “NOx Budget units,” if they began to conbust nore than
50 percent fossil fuel in any year after 1995. This is not
consistent wth the approach taken in devel oping the final
State trading programinventories and budgets for electric
generating units and non-electric generating units in the
NOx SIP call. These inventories and budgets generally
excl uded any boiler, conbustion turbine, and conbined cycle
systemthat operated but did not conmbust over 50 percent
fossil fuel in 1995 or 1996. Such a boiler, conbustion
tur bi ne, or conbined cycle systemconti nues to be excl uded
even if it conbusts over 50 percent fossil fuel after 1996.
See 63 FR 71220 (Decenber 16, 1998) and 64 FR 26298 (May 14,
1999) (correction notices adjusting State inventories and
budget s) .
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I n addition, EPA received comment that the definition
of fossil fuel-fired was open-ended, allow ng sources to
junmp in and out of the NOx Budget Program The comrenter
argued that EPA shoul d adopt a once in, always in approach
for the fossil fuel-fired definition. Actually, both the
fossil fuel-fired definition in the section 126 proposal and
in today's final rule take the requested approach.

EPA maintains that it is appropriate to define fossi
fuel-fired in a manner consistent wth the way EPA devel oped
the State trading programinventories and budgets. These
State trading programinventories and budgets are based on
t he universe of sources that existed in 1995-1996 and were
fossil fuel-fired at that tine. These State tradi ng program
budgets allow for the inclusion of new units (units
commenci ng operation after 1996) through the use of growh
rates. However, the growh rates do not account for the
expansi on of that universe of sources as the result of
exi sting units increasing their consunption of fossil fuel
to over 50 percent after 1996.

The EPA is finalizing a fossil fuel-fired definition in
8§97.2 that is revised as follows to be consistent wth the
way EPA devel oped the State trading programinventories and
budgets. Paragraphs (1) and (2) of the definition reflect
how EPA determ ned whet her boilers, turbines, and conbi ned
cycl e systens commenci ng operation during or before 1995 and
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1996 were fossil fuel-fired and thus included in the State
tradi ng programinventories and budgets. Paragraph (3)
reflects the fact that boilers, turbines, and conbi ned cycle
systens commenci ng operation after 1996 and conbusting nore
than 50 percent fossil fuel were reflected in the State
tradi ng program budgets through growth rates.

For purposes of today's final rule, fossil fuel-fired
is defined as foll ows:

(1) For units that comrenced operation before January

1, 1996, the conbination of fossil fuel, alone or in

conbi nation with any other fuel, where fossil fue

actual ly conbusted conprises nore than 50 percent of

t he annual heat input on a Btu basis during 1995, or,

if a unit had no heat input in 1995, during the |ast

year of operation of the unit prior to 1995.

(2) For units that comenced operation on or after

January 1, 1996 and before January 1, 1997, the

conbi nation of fossil fuel, alone or in conbination

with any other fuel, where fossil fuel actually

conbusted conprises nore than 50 percent of the annual

heat input on a Btu basis during 1996.

(3) For units that commence operation on or after

January 1, 1997, (i) the conbination of fossil fuel,

al one or in conbination wth any other fuel, where

fossil fuel actually conbusted conprises nore than 50
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percent of the annual heat input on a Btu basis during

any year; or (ii) the conbination of fossil fuel, alone

or in conbination with any other fuel, where fossi

fuel is projected to conprise nore than 50 percent of

t he annual heat input on a Btu basis during any year,

provided that the unit shall be “fossil fuel-fired” as

of the date, during such year, on which the unit begins
conbusting fossil fuel.

EPA notes that today's definition of fossil fuel-fired
differs fromthe one in 896.2 in part 96. |In future
gui dance, EPA intends to clarify that it will accept the use
of today's definition in State trading programrules and
that EPA will adm nister such a State program
c. 25-ton Exemption

For today's final action, as proposed (63 FR at 56313),
EPA is exenpting electric generating units with a very | ow,
federally enforceable permt limtation (i.e., 25 tons per
ozone season) fromthe trading program even though they
neet the applicability criteria in 897.4(a).

The vast majority of commenters expressed support for
the 25-ton exenption. One conmenter did not support the
exenpti on because, in aggregate, such units contribute to
non-attainnent in other areas. Sone commenters supported

the exenption provided that State tradi ng program budgets
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are reduced by the full anpunt allowed for in an enforceabl e
permt. Several of the small entity representatives argued
that all units at small entity-owned facilities should be
exenpt regardless of the size of the unit.

Based on the comments and EPA' s own anal ysis, EPA
mai ntains that it is appropriate to adopt a 25-ton
exenption. This provision exenpts units that neet the
requi renents described below fromthe requirenents to hold
al l omances, nonitor em ssions, and report quarterly
em ssions. Thus, the 25-ton exenption increases cost
effectiveness of the control program by reducing nonitoring
and reporting costs, but still Iimts the unit's em ssions
through a low, federally enforceable permt limtation
Furthernore, small entity inpacts are reduced since many
potentially exenpted units are owned by small entities.

In addition, exenpt units will not have any significant
adverse inmpact on regional air quality. First, consistent
with comrent on the proposed rule, NOx all owances wll be
renmoved from State tradi ng program budgets in an anount
equal to the full amount of NOx em ssions allowed in such
units' federally enforceable permts. An existing exenpt
unit that already has an all owance all ocation when it
becones exenpt continues to receive the allocation
However, after the allocation is recorded, the Adm nistrator
will delete a nunber of allowances fromthe sane or earlier
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year as the allocation equal to the unit's permt limt.
Thi s deducti on may exceed the anmount of the all owance
all ocation. The owners and operators of the exenpt unit are
responsi bl e for ensuring that the general account has enough
al l omances for the deduction. For an exenpt unit that would
otherwi se qualify for a new unit allocation, the new unit
set-aside is reduced by a nunber of allowances equal to the
permt |limt. For an existing exenpt unit that does not
qualify for any allocation, the State tradi ng program budget
is reduced by a nunber of allowances equal to the permt
limt. See 897.4(b)(4)(ii), 897.40(b), and 897.42(d)(5).
Second, the units nust denonstrate conpliance with their
i ndividual permt limts. Exenpt units will be required to:
have a federally enforceable permt restricting control
period NOx em ssions to |l ess than 25 tons; keep on site
records denonstrating that the conditions of the permt were
met, including restrictions on operating tinme; and report
hours of operation during the ozone season to the permtting
authority. See 897.4(b).

Wth regard to exenpting all small entity-owned units,
EPA mai ntains that an across-the-board exenption, regardless
of the units' em ssions, could not be supported because the
cost and adm nistrative burdens of the rule will not affect
a significant nunber of small businesses nor wll it
significantly or disproportionately inpact these small
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busi nesses. See section IV.B and EI A for discussion of
econom c inpact on small entities. Furthernore, the trading
program al ready all ows expensive-to-control units the option
to buy all owances and not install controls and provides for
sinplified, |ess expensive nonitoring of oil or gas-fired
units with low em ssions. Therefore, EPA is basing the
exenption on the unit's all owed em ssions.

Thus, for today's final rule, EPAis allowing electric
generating units with a 25-ton ozone season enforceabl e
permt limtation to be exenpt fromthe tradi ng program
However, today’'s final rule revises the | anguage in
897.4(b), which sets forth the exenption, by reorganizing
the section to resenble the order of provisions in the
retired unit exenption (897.8) and by addi ng sonme provisions
to make the section clear and conplete. Section 97.4(b)(1)
states a unit that has a federally enforceable permt with a
NOx emission limtation restricting NOx em ssions to 25 tons
or less during a control period and that neets certain
ongoi ng requirenents is exenpt fromthe NOx Budget Trading
Program except for the provisions of 897.4 and subparts E
F, and G and the definitions, measurenents, and tine
conputation provisions in 8897.2, 97.3, and 97.7. This is
simlar to the language in the retired unit exenption. In
particul ar, subparts E, F, and G nust apply since exenpt
units may be allocated all owances. Also included in
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897.4(b) (1) are the provisions explaining that the NOx

em ssion limtation nust restrict unit operating hours based
on the unit’s maxi mum potential hourly NOx mass em ssions.
The final version of 897.4(b)(1) includes provisions in the
proposed 8897.4(b) and (b)(3).

Section 97.4(b)(2) explains when the exenption takes
effect. This is not clearly addressed in the proposal.
Since the exenption is based on the unit having a federally
enforceable permt with a specific NOx em ssion limtation,
this provision states that the exenption generally takes
effect on the dates such permt becones final. However, if
the unit operates in a control period during the year, but
before the specific date the permt becones final in that
control period , then the effective date is May 1 of the
control period, provided the permt emssion limtation and
other requirenents apply to the unit for the entire control
period. If the emssion |limtation and other requirenents
do not apply to the entire control period, the effective
date is COctober 1 after the control period. EPAis
providing sone flexibility for the exenption to apply before
the final permt is issued because issuance of a permt wth
a 25-ton NOx emission limtation may be del ayed even after
the owners and operators request such a limtation. So |ong
as the emssion [imtation applies to the entire control
period, the exenption will cover that entire control period
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even if the final permt is issued later in the control
period in the sane year. Since the NOx Budget Trading
Programlimts em ssions, and the required federally
enforceable permt nust limt unit operating hours, and thus
em ssions, for control periods of May 1 through Septenber
30, the exenption cannot cover any portion of a control
period before the unit operates subject to the permt
limt.

Sections 97.4(b)(3) and (4) are, for the nost part,
restatenents of provisions in the proposed exenption
provi sions. The 897.4(b)(3) requirenent to notify the
Adm ni strator of the issuance of the federally enforceable
permt is set forth in proposed 897.4(b). The
897.4(b)(4) (i) and (iii) special provisions are reflected in
proposed 8897.4(b) and (b)(2). The recordkeepi ng provision
in 897.4(b)(4)(iv) is like the one in proposed 897.4(b) (1)
but adds a 5-year limt on the recordkeepi ng requirenent
unl ess otherw se requested by the permtting authority or
the Adm nistrator. The provision also explicitly states
that the owners and operators bear the burden of proving
that they neet the operating hours restriction. This
provision is simlar to the recordkeeping requirenent for
the retired unit exenption. A parallel change is nade in
897.4(b)(4)(vi). Under the change a unit loses its
exenption on the first date on which the unit does not
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conply with the operating hours restriction or with or with
regard to which the owner and operators fail to neet their
burden of proving conpliance.

The 897.4(b)(4)(ii) provisions (along wth provisions
in 897.40(b) and 897.42(d)(5)(ii)) address the treatnent of
exenpt units in the State tradi ng program budgets. As
di scussed above, an existing, exenpt unit that qualifies for
NOx al | owance al |l ocati ons under 897.42(a) through (c) wll
still receive such allocations. For past control periods
when the unit was required to nonitor under subpart H of
part 75, only heat input data nonitored under subpart H of
part 75 wll be used in determining the unit's allocations.
After recording the allocation in a general account, the
Adm nistrator will subtract and retire all owances equal to
the NOx emssion |imtation in the unit's permt from the
general account. (The reference to "allowance surrender”
requirenents in the definition of "NOx al |l owance deducti on”
is replaced by a reference to "all owance w t hdrawal "
requi renent, which nore accurately describes this (and
ot her) non-em ssions rel ated deductions). This is a
reasonable way to reflect the unit's current NOx em ssions
since the unit is now exenpt fromnonitoring its em ssions
under subpart H of part 97. The allocation will be recorded
in a general account specified by the owners and operators,
rather than a unit account. This approach will allow the
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Adm nistrator to avoid nmaintaining a separate unit account
for such a unit, which does not need a unit account since
the unit is exenpt from end-of-year conpliance requirenents.
In contrast to existing units, a new, exenpt unit is not
al l ocated all owances. A new, exenpt unit w |l probably not
nmoni t or under subpart H of part 75 during any control period
on which allocations would otherwi se be based. In fact, one
pur pose of obtaining the exenption is to avoid nonitoring.
However, the State tradi ng program budget nust still reflect
the unit's NOx em ssion limtation. Consequently, as noted
above, the Admnistrator will retire all owances (under
897.42(d)(5)(ii)) equal to the unit's permt NOx em ssion
[imtation fromthe set-aside available to new units. A
simlar approach is taken for exenpt units that neither
receive allocations nor qualify as new units: all owances
equal to their permit NOx emssion limtation are retired
fromthe appropriate State tradi ng program budget. Since
these exenpt units also will not nonitor their em ssions,
their permt limts determ ne the anount of retired
al I owances.

Further, the 897.4(b)(4)(v) provision makes explicit
the inplicit requirenment that a unit conply with part 97
requi renents for any period when the unit is not exenpt. |If
a unit loses the exenption with respect to a given control
period, 897.4(b)(4)(ii) sets the date on which the unit
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| oses the exenption as the date deened to be the unit’s
commencenent of operation or commercial operation for
pur poses of permtting, allowance allocation, and
monitoring. This is simlar to the provision in the
retired unit exenption concerning |loss of the exenption.
This neans that a unit that | oses its 897.4(b) exenption
during a control period nust (like a unit that loses its
897.5 exenption during a control period) nonitor its
em ssions, and hold all owances, for the rest of the control
period. The owners and operators nust also apply for a
permt. The proposal treated Cctober 1 after the |oss of
t he exenption as the comnmence operation or conmerci al
operation date. The approach in the proposal would result
in there being no accounting for the unit's em ssion above
its permit limt during the control period in which the unit
lost its exenption. This could result in total em ssions of
| arge EGJUs and non- EGUs exceeding the State budget. To
prevent this, the final rule requires a unit that loses its
exenption to nmeet the requirenment to nonitor and hold
al l omances as of the date of the | oss of the exenption.
This is consistent wwth the coments stating that the
exenption provisions should not result in contributions to
nonat t ai nnent in other areas.

In addition to the revisions to 897.4(b), references to
t he exenption under that section are added in various places
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in part 97 where the other exenption fromthe trading
program i.e., the retired unit exenption, is already
referenced. See, e.g., 97.6(c)(6), (f)(1), and (g), 897.22
(d) (1), and 897.70(d)(4)(i).

d. Opt-in Units

For today's final action, as proposed (63 FR at 56311),
EPA is allowng certain, additional units to voluntarily
participate in (opt-in) the trading program These units
must not be otherw se subject to the NOx Budget Trading
Program nust not be exenpt under 897.4(b), and nust be
units that are operating, that vent all of their em ssions
to a stack, and that are located in a State or portion of a
State where a finding is nade under section 126, but are not
named in a petition.

A few commenters noted that there should not be a
voluntary opt-in program However, nost commenters
expressed support for an opt-in program One comrenter
supported addi ng nobil e and area sources through provisions
for credit-based prograns. However, another commenter
expressed opposition to including nobile sources unless a
firmcap is established for that sector. Sonme commenters
expressed support for allowing smaller sources to opt-in but
noted that part 75 CEMS requirenents should not be inposed

on these sources.
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After considering the comments received, EPA naintains
that it is appropriate to allow individual units the
opportunity to opt-in to the Federal program for purposes of
the section 126 renedy if the units neet certain conditions.
The units must not be covered by 897.4(a) or an exenption
under 897.4(b) or 897.5. This prevents units from obtaining
an exenption fromthe programand then re-entering the
program as opt-ins, which would inpose a significant
adm ni strative burden on the Adm nistrator and permtting
authorities and provide opportunities for gamng, i.e., to
obtain all owances based on a different, nore advantageous
baseline. The units also nust be located in a "State",
which is defined as a State or portion of a State for which
a section 126 renedy is promnul gated under 852. 34, nust be
operating, and nust vent to a stack and be able to nonitor
NOx mass em ssions according to part 75. There nay be
i ndi vidual units not included in the tradi ng programt hat
emt significant anobunts of NOx and are able to achieve
cost-effective reductions. The opt-in provisions can
further reduce the cost of achieving NOx reductions by
allow ng these units to join the NOx Budget Tradi ng Program
and make increnental, |ower cost reductions, freeing NOX
al l onances for use by other NOx Budget units. This would
reduce the overall cost of conpliance for the program

For the sanme reasons discussed in the final NOx SIP
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call (63 FR at 57463-57464), EPA does not support including
nobi | e and area sources in a voluntary opt-in program
Mobi |l e and area sources are not included in the trading rule
because of EPA s concerns relating to ensuring that
reductions are real and verifiable, to devel opi ng and
i npl enmenting procedures for nonitoring em ssions, and to
identifying responsible parties for the inplenentation of
t he program and associ ated em ssions reductions. As
di scussed in the final NOx SIP call (63 FR at 57464), EPA
remains willing to consider adding nobile or area sources to
the trading programin the future. However, due to the
probl ens associated with programintegrity, em ssions
nmoni toring, and accountability, EPA concludes that it is not
appropriate to include nobile and area sources in the
Federal NOx Budget Trading Programat this tine.

The EPA does not agree that there should be special,
| ess expensive nonitoring nmethods for opt-in units than for
other, simlar NOx Budget units in order to encourage nore
units to opt in. Before a unit opts in, the unit is not
included in the State tradi ng program budget and is not
covered by the NOx cap i nposed by the Federal NOx Budget
Trading Program \When a unit opts in, it is allocated
al l omances that are in addition to the State tradi ng program
budget and that increase the NOx cap to cover em ssions from
the opt-in unit. The opt in unit, like all other units
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under the NOx cap, nust conply by hol ding all owances
covering control period em ssions. |In general, owners or
operators will opt-in only if they believe they wll be able
to make reductions at the unit and then retain sone of the
al l ocated al |l owances for sale. Because the opt-in unit nust
conply by holding sufficient allowances and particularly
because the unit will be selling allowances for the
conpliance at other units, it is inportant that the opt-in
unit's em ssions be nonitored in an accurate nmanner
consistent wwth nonitoring for all other units under the NOX
cap and in the trading program Providing an opt-in unit
with an alternate nonitoring nmethodol ogy that is |ess
accurate than that for a simlar unit required to be in the
Federal NOx Budget Trading Programcould result in actual
em ssions being higher than reported em ssions fromthe
opt-in unit. The opt-in unit would then be able to save
nore al |l owances that could be used for sale because of the
| ower reported em ssion values. For other units that
purchase al |l owances fromopt-in units, em ssions wll be
hi gher by a tonnage anmount equal to the nunmber of purchased
al l omances. The net result of higher than reported opt-in
unit em ssions and higher non-opt-in unit emssions is
hi gher overall NOx em ssions that may result in exceedence
of the NOx cap.

However, EPA agrees that it is appropriate to have
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nmoni tori ng nmet hods other than CEMS for smaller and | ess
frequently operated units, whether or not they are opt-in
units. Al units participating in the Federal NOx Budget
Tradi ng program nmust qualify for such nonitoring nmethods by
nmeeting the sanme criteria. In the final NOx SIP call, EPA
i ncluded revised provisions to part 75 that allow greater
flexibility in nonitoring for units with | ow em ssi ons.
These nethods are al so avail able to sources in the Federal
NOx Budget Tradi ng Program See the discussion in section
I11.B.4 of this preanble for nore information on the
di fferent nonitoring approaches allowed under part 75.
2. Trading Program Budget

In the Cctober 21, 1998 section 126 proposal, EPA
di scussed the calculation of State specific aggregate
em ssion |levels, proposed that the section 126 trading
program budget in each State would equal the State specific
aggregate em ssion | evels, and proposed several nethods for
determ ning NOx Budget unit allocations. The EPA finalized
t he nmet hodol ogy used to determ ne the State aggregate
em ssion levels, and therefore the tradi ng program budget as
well, in the May 25, 1999 section 126 final rule. This
section of the preanble summari zes the nethod for
cal cul ating the tradi ng program budget.

As discussed in Section Il1l.A 1. of this preanble, in
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the May 25, 1999 section 126 final rule, EPA finalized the
nmet hodol ogy used to determ ne the NOx em ssions budget,
i.e., the total anmount of NOx all owances allocated to al
units subject to the Federal NOx Budget Trading Programin
any State for purposes of any section 126 finding. That
met hod used to cal culate the total avail able all owances was
consistent wwth the nmethod used in devel oping the NOx SIP
call budgets in part 51, as described in the final NOx SIP
call. In the May 25, 1999 section 126 final rule (64 FR at
28309), EPA determ ned that the total tons of NOx all owances
al l ocated under the trading program (other than conpliance
suppl enent pool credits) wll be equivalent to the sum of
two tonnage limts:
(a) The total tons of NOx that |large EGUs in the
programwould emt in an ozone season after achieving a
0.15 I b/mMBtu NOx em ssions rate, assumng historic
ozone season heat input adjusted for growh to the year
2007; plus
(b) The total tons of NOx that |arge non-EGJUs in the
programwould emt in an ozone season after achieving a
60 percent reduction in ozone season NOx em ssions
conpared to uncontrolled |evels adjusted for growth to
t he year 2007
The nunber of tons in each State or partial State
tradi ng program budget can be found in Appendix C of the
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final part 97. The emi ssion levels for each State refl ected
in Appendix C are consistent with the revised inventories
and State budgets described in the Decenber, 1999 SIP cal
inventory notice. Were only partial portions of States are
covered by this rul emaking, the State tradi ng program
budgets reflect only the portions of the States that are
covered. This is because each State tradi ng program budget

i ncl udes em ssions only fromthe sources affected by the
control renedy in this section 126 rul emaki ng.

The State tradi ng program budgets are al so addressed in
897.40 of today’'s rule. Section 97.40 includes sone changes
frompart 96 and the October 21, 1998 section 126 proposal.
Under 896.40, the State tradi ng program budget is determ ned
by the State in the SIP. In contrast, 897.40 reflects the
fact that part 97 creates a federally adm nistered trading
program where the State tradi ng program budgets are
determ ned by the Adm nistrator and are reflected in
Appendi x C of part 97. Mreover, 897.40(b) provides that a
State tradi ng program budget for a control period may be
reduced, before the budget is allocated, by the permt [imt
of each unit exenpt under 897.4(b) in the State. The
reduction is required if allowances equal to the permt
limt are not already being wthdrawn either by deducting
al l omances equal to the permt limt fromthe genera
account of the unit’s owners and operators after the unit is

133



al l ocated al |l owances as an existing unit or by reducing the
new unit allocation set-aside for the control period. As
di scussed above in Section Il1.B.1.c. of this preanble, this
ensures that exenpt units do not have any significant
adverse inpact on air quality. In addition, today s rule
el imnates, as redundant, the definition of “trading program
budget” in 897.2 and instead explains in 897.40 that the
Adm nistrator wll allocate each State tradi ng program
budget in accordance with 8897.41 and 97.42. In |ight of
the provisions in 897.40 and Appendi x C, the |language in the
existing 852.34(j)(3) describing the calculation of the
State tradi ng program budgets is redundant and is therefore
renoved. The State trading program budgets reflected in
Appendi x C and referenced in 897.40 are calculated in a
manner consistent with the cal cul ation description in
852.34(j)(3).
3. NOx Allowance Allocations

Whil e the May 25, 1999 section 126 rule finalized the
nmet hodol ogy for determ ning the State aggregate em ssion
| evel s, the Agency did not finalize the nethodol ogy for
determ ning the NOx Budget Unit allocations in the May 25,
1999 final rule. Rather, the Agency laid out a default
em ssion limtation nethodol ogy that would be used to

calculate the unit-specific emssion l[imtations in the
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event the Adm nistrator failed to pronul gate the Federal NOx
Budget Trading Program Wth today’s action, the

Adm nistrator is pronulgating the provisions of the Federal
NOx Budget Tradi ng Programincl uding the allocation

nmet hodol ogy (8897.41 and 97.42) and the specific unit

al l ocations (Appendices A and B). Therefore, the

al l ocations and net hodol ogy described in the final part 97
replace the default em ssion limtation nethodol ogy
specified in the May 25, 1999 rule. The final part 97

i ncl udes provisions for the timng of determning

all ocations and the nethodol ogy for determ ning allocations
for existing and new units.

Sections Il11.B.3.a. (electric generating units) and
I11.B.3.b. (non-electric generating units) describe the
specific allocation nethodol ogies included with today’s
rul e.

a. NOx Allowance Allocation Methodology for Electric
Generating Units
i. Timing Provisions

Under the Federal NOx Budget Trading Program the
Adm ni strator determ nes the NOx al |l owance allocations and
records themin the NOx Al l owance Tracki ng System (NATS)
This section |lays out when the Adm nistrator will determ ne

the all owances for a particular control period and what
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baseline period will be used to determ ne those all ocations.

(1) Wen WII the Adm nistrator Determine Allocations? In

the COctober 21, 1998 section 126 proposal, EPA proposed to
determ ne all ocations 3 years ahead of each applicable
control period. The Agency did not receive any adverse
coment on this specific proposal. Mst commenters favored
providing nore time for sources to know their allocations
for any given control season. They suggested that know ng
the allocations in advance woul d provide for the devel opnent
of forward markets and woul d provide greater certainty for
source conpliance planning.

Therefore, as proposed, the Adm nistrator will record
NOx al | owances in the NOx All owance Tracki ng System ( NATS)
at least 3 years prior to each relevant control season. As
di scussed in section Il1l.A 2. e. of this preanble, for the
2003, 2004, 2005, and 2006 allocations, the Adm nistrator
records the allocations in the NATS by May 1 of the year
that is 3 years prior to the control season for which the
all ocations are being recorded. For each subsequent
all ocation the Adm nistrator records the allocations in the
NATS after conpliance has been determ ned for the control
season that is 4 years prior to the applicable contro
season. These provisions are consistent with the m ni num
timng requirements for the NOx Budget Tradi ng Program
specified in the preanble to the final NOx SIP call. As
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di scussed in the Cctober 21, 1998 section 126 proposal, as
wel |l as the October 27, 1998 final NOx SIP call, EPA
believes that it is inportant to determ ne the allocations a
few years ahead of the conpliance period to provide sonme
predictability for sources in their control planning and to
buil d confidence in the market.

As stated above, the EPA wll|l determ ne allocations and
record themin the NATS on an annual basis 3 years prior to
the rel evant control period. This will allow a State, as
part of an approved SIP, to submt allocations up to 3 years
prior to the relevant control period and have those
al l ocations replace the allocations EPA was planning to
i ssue as part of the Federal NOx Budget Trading Program
By recording allocations in accounts one year at a tine, EPA
is providing States the ability to replace a section 126
action wiwth an approved SIP while still ensuring that
sources receive allocations at |least 3 years prior to the
rel evant control season

(2) WII the Agency update the allocations periodically?

In the Cctober 21, 1998 section 126 proposal, the Agency
proposed to use the sane allocations for the first 3 years
of the program unless a State replaces a section 126 action
with its owm allocations in an approved SIP. After the
initial three year period, EPA proposed to update the

al l ocations on an annual basis 3 years prior to the rel evant
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control season
The Agency recei ved numerous comments argui ng agai nst
t he proposed schedul e and supporting | onger-term or
per manent all owance allocations. Several commenters
suggested that the proposed schedul e woul d be
adm ni stratively cunbersone and woul d create uncertainty and
risk for sources regarding investnents in contro
technol ogies. Two commenters stated that annually updating
al l ocations would provide incentives to generate nore
electricity and create market distortions and that EPA has
not fully evaluated all of the inplications of updating the
all ocations. These commenters (as well as others) expressed
support for 5- to 10-year allowance all ocations.
O her comrenters favored sone form of updating of
al l ocations, provided the updates were done based on out put
data rather than heat input data. Another conmenter noted
t hat EPA should periodically re-allocate NOx all owances
based on actual operating performance of the sources. These
comenters noted that an updating output-based all ocation
system has the potential to reward and encourage efficiency.
The Agency agrees with the commenters who suggested
t hat updating out put-based al |l owance systens for electric
generating units reward and encourage efficiency, but also
agrees with the commenters who stated that updating
al l ocations, whether input or output-based, provide
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incentives to generate nore electricity. The Agency
conmmi ssi oned an anal ysis of the inpacts of permanent
all ocations versus updated allocations in order to respond
to the corments received on the proposal and to assist in
determ ning the nost appropriate nmethod for distributing NOX
al | owances. The results of the analysis as well as a
description of the nethodol ogy can be found in the report,
“Econom c Analysis of Alternative Methods of Allocating NOx
Em ssions Al |l owances” (Docket A 97-43, Category Xl -B-01).
The anal ysis described in the allocation report (Docket A
97-43, Category Xl-B-01) predicted that updating allocation
systens when conpared to pernmanent allocation systens w ||
result in generally |ower nationw de em ssions (NOx as wel |
as sone ancillary em ssions), and, in particular, nore
generation in the capped region, and so | ess NOx em ssi ons
increase (i.e., “leakage”) outside the capped region.

After review ng the comments and | ooking at the results
of the allocation report (Docket A 97-43, Category Xl -B-01),
t he Agency has decided to include an updating allocation
approach in the Federal NOx Budget Trading Program The
al l ocation report (Docket A 97-43, Category Xl -B-01)
i ndi cated that, dependi ng upon the data used in the
all ocations, an updating systemcan result in ancillary
envi ronnent al benefits. The report provided results that
supported the comments that asserted that updating
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all ocations can result in increased generation from
relatively nore efficient, and thus |lower emtting sources
and decreased generation fromrelatively |ess efficient,
hi gher emtting sources. This can result in |ower
nati onw de em ssions. In addition, the allocation report
i ndi cated that updating systenms can result in | ess | eakage
of NOx em ssions outside the section 126 control area.
Leakage refers to NOx em ssions increasing outside of the
section 126 control region as a result of a cap being placed
on NOx em ssions within the section 126 region. Inposition
of the NOx cap encourages sone existing electricity
generation to be shifted outside the section 126 regi on and
some new sources to | ocate outside, rather than inside, the
section 126 region. An updating systemcan result in
decreased NOx em ssions outside of the section 126 control
area relative to a permanent allocation system

Sonme of these benefits of updating resulted fromthe
fact that updating provides a nmechanismfor incorporating
new sources into the program rather than requiring new
sources to purchase all the allowances they need for
operation fromthe market. Wth updating allocations, new
sources can be incorporated into the allocations for
existing units once the systemis updated. Prior to the
updat e, new sources can receive allocations froma new
source set-aside. Under a permanent system any new source
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set-aside woul d be exhausted at sone point, resulting in new
sources having to purchase all of the all owances they need
t o operate.

The Agency believes that new sources shoul d be
al l ocated al |l owances, rather than being required to purchase
al l omances. The anal ysis described in the allocation report
(Docket A 97-43, Category Xl -B-01) indicates that an
updating system can achi eve ancillary environnental benefits
relative to a permanent systemin part because new, nore
efficient sources locate in the section 126 region if
al | omances are available to them Requiring new sources to
purchase all the allowances they need to operate, as opposed
to maki ng them avail abl e through an updati ng nechani sm
woul d raise the cost of locating within the section 126
region for new sources. |If new sources are built within the
section 126 control region, generation from new sources can
repl ace sonme generation fromexisting sources, resulting in
ancillary environnental benefits within the section 126
region. New sources tend to be nore efficient and emt at
| oner emi ssion rates. Additionally, allocating to new
sources through an updating nechanismcould limt the
potential | eakage of em ssions outside of the section 126

region.?®

°The Agency notes as well that sone consuner benefits could
result fromupdating the allocations periodically. The
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However, rather than an annually updating approach as
proposed, the Agency will update the allocations every 5
years. Updating the allocations every 5 years provides a
reasonabl e bal ance between two inportant, but countervailing
factors: (i) acconmodati ng changing electricity market
conditions (by incorporating new sources and reflecting
generati on changes) and encouragi ng generation efficiency
that can result in ancillary environmental benefits, and;
(i1) giving sources nore certainty for their conpliance
pl anning The first factor tends to support nore frequent
updating, while the second factor tends to support |ess
frequent updati ng.

Most of the commenters suggested that EPA issue
allocations for a longer tine period (at |least 5 years).

The Agency agrees with the commenters that an annually
updating systemcould create a | evel of uncertainty for
sources that may interfere unduly with conpliance planning
and cause market distortions even though that uncertainty is
reduced by issuing the allowances at |east 3 years prior to

the relevant control period.

all ocation report indicated that relative to a permanent

all ocation system under an updating system consuners pay

|l ess for electricity resulting in increased consuner surplus
(see Docket A 97-43, Category XI-B-01). However, EPA is not
relying on such considerations in deciding to periodically
updat e al |l ocati ons.
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Therefore, the final rule provides that while the
Agency will not record the allocations in the unit accounts
until April 1 of the year 3 years precedi ng each rel evant
control period, the allocations for 2004, 2005, 2006, and
2007 wll be the sanme as the allocations for the 2003
control period. After this initial five year period, EPA
w Il update the allocations every 5 years while stil
ensuring that sources know their allocations 3 years prior
to the relevant control season. For exanple, by April 1
2005, sources will know their allocations for the control
periods 2008-2012. By April 1, 2010, sources will know
their allocations for the control periods 2013-2017.

(3) What baseline will be used for determ ning the

allocations? 1In the proposed part 97, the Agency based the

initial 3 years of allocations for large electric generating
units on the average of the data for the two highest contro
periods fromthe years 1995, 1996, and 1997. For the
subsequent annual updates, EPA proposed to use a single
year’s worth of data as the basis for allocating to existing
EGUs. For exanple, the 2006 allocations woul d be based on
data from 2002, and the 2007 allocations would be based on
data from 2003.

A few commenters supported the Agency’ s proposed
approach of using data fromthe average of the highest two
ozone season values fromthe period 1995, 1996 and 1997.
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However, several comrenters requested variations on the
basel ines used for their particular allocations. A nunber
of comenters noted that due to exceptional circunstances
(generally in 1995 and 1996), such as nothbal | ing,
construction, repairs, etc., the data for certain units are
too low and as a result the affected utilities would be
denied a fair and adequate | evel or anpbunt of allocations
for these units. Oher comenters noted generally that EPA
shoul d consider clains of atypical baseline years in
devel oping al l ocations. Several comenters suggested that
EPA shoul d al |l ow sources to use 1998 data (in addition to
data fromthe previous years) in determning the
all ocations. The mpjority of comrenters suggested using
mul ti ple years of data rather than a single year for both
the initial and subsequent allocations.

The Agency proposed using data from 1995, 1996, and
1997 (the average of the data fromthe 2 highest years) in
determining the initial allocations for electric generating
units so that the initial allocations would better represent
the operation of particular units. The Agency believes that
an average of data fromnore than one year provides a nore
representative baseline than basing an allocation on data
fromone year which may not reflect representative operating
conditions at a particular unit. The Agency used the nost
recent data avail able that had been through a public review
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process and, at the tine of the proposal, 1998 data was not
yet available. Wth the publication of the Notice of Data
Avai l ability on August 9, 1999, EPA now has 1998 data that
has been publicly reviewed (See Section I11.B.3.a.ii.(3)
bel ow about the sources of data used for allocations). EPA
agrees with the coomenters that sources should be able to
use data from 1998 in determining their allocations.
Therefore, the Agency is finalizing an initial allocation
approach that bases the allocations on the average of the
hi ghest of 2 out of the 4 nost recent years that have
quality assured, publicly reviewed data (1995, 1996, 1997,
1998) .

The Agency is naking data fromthis additional year
(1998) available for use in the 2003-2007 allocations to
i ncorporate the nost recent data available, but also to
address comments recei ved from sources who cited exceptional
circunstances in nore than 1 of the 3 years originally
proposed as the basis for the initial allocation. The
Agency believes that this adequately addresses excepti onal
circunstances since it allows sources to pick the 2 highest
years out of a 4-year range. Thus, if a source faced
exceptional circunmstances in either 1 or 2 years between
1995 and 1998, data fromthe year(s) in which the
exceptional circunmstances occurred would not be used in the
initial allocation. [If circunstances occurred that reduced
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heat input for nore than half of the years 1995-1998, it is
hi ghly questi onabl e whet her they shoul d be consi dered
“exceptional” and therefore not reflected in the

al | ocati ons.

In the proposal, the Agency stated that after the
initial allocation period, conpanies would be able to better
accommodat e variations in single year allocations through
the tradi ng market and conpany-w de conpliance strategies
and therefore the Agency proposed basi ng the annual updates
on one year of data. However, because the Agency has noved
froman annually updating allocation system (as described in
the proposal) to a systemthat updates every 5 years,
variations in allocations could have a nore |asting effect.
An unusually | ow year of operation could affect allocations
for 5 years if only one year of data is used as the basis
for the update. Therefore, the Agency is finalizing an
updating all ocati on approach for EGUs that bases the updated
al l ocations on an average of the data fromthe 5 nost recent
years. The Agency is using all 5 of the nost recent years
to ensure that data from each year contributes to the
eventual allocation level. |If the Agency only sel ected one,
or a couple of years as a baseline, sources could
potentially have an incentive to operate nore in the 1 or 2
years on which their allocation would be based because it
woul d give them a higher baseline used in setting
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allocations. Using data froma |arger nunber of years
(i1.e., 5 years) reduces significantly the ability of a
source to distort its allocation by operating nore in sonme
years relative to other years.

However, for the period 2008-2012, data fromthe 5
years i mredi ately preceding the year in which the
all ocations will be determ ned may not be avail able for al
sources. Allocations wll be based on an average of data
fromthe years i medi ately precedi ng 2005 (the year in which
the 2008-2012 allocations will be determ ned) for which data
is avail able. The Agency expects sources to begin
monitoring in 2002, and data should be available for the
2002, 2003, and 2004 control periods. Therefore, the 2008
t hrough 2012 allocations will be based on the average of the
data fromthe 2002, 2003, and 2004 control periods. For al
subsequent updates, 5 years of data will be avail able and
W ll be used in the allocations. For exanple, the 2013-2017
all ocations will be based on the average of the data from
t he 2005, 2006, 2007, 2008 and 2009 control seasons.
11. Basis for EGU Allocations

The Agency requested conment on three separate
al I ocati on net hodol ogies for electric generating units in
the COctober 21, 1998 section 126 proposal. Under the first

option, EPA would allocate all owances based on the product
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of an em ssion rate in pounds of NOx/mBtu and the total

heat input for all units in the Federal NOx Budget Trading
Program nmeasured in mmBtus of energy utilized. The proposed
part 97 included provisions inplementing this approach.

The second option described in the proposal allocated

al l omances to fossil-fuel fired electric generation units in
t he Federal NOx Budget Tradi ng Program based on the product
of an em ssion rate in pounds of NOx/ kW and the kW of
electricity generated. A third option considered by EPA

all ocated all owances to all large fossil fuel-fired

el ectric generating units and non-NOx emtting electric
generators, such as nuclear and renewable electric
generating units, in the States covered by the section 126
rul emeki ng based on their electricity generation.

Section I11.B.3.a.(ii)(1) explains that the allocations
finalized with this rule replace the default em ssion
[imtation nmethodology finalized with the May 25, 1999 fi nal
section 126 rule. Section Il1.B.3.a.(ii)(2) sunmarizes the
comments the Agency received on the three proposed
al l ocation options, describes the Agency’'s conmtnent to
adopting an out put-based all ocation approach, |ays out the
techni cal reasons why the Agency is issuing heat-input based
al l ocations for the 2003-2007 control periods, and expl ains
why the Agency can not issue output-based allocations until
t he 2008 control period. Section IlIl1.B.3.a.(ii)(3)

148



di scusses the sources of data used in determ ning the
allocations, and Section Il1.B.3.a.(ii)(4) describes the
final allocation approach for new sources. Finally, Section
I11.B. 3. a.(ii)(5 summarizes the rule | anguage included in
the final part 97

(1) Default Emssion Limtations. In the May 25, 1999

final section 126 rule, EPA included a default em ssion
[imtation nethodol ogy that would provide unit specific
emssion limtations in the event that the Adm nistrator
failed to promul gate the Federal NOx Budget Tradi ng Program
Wth today’ s action, the Adm nistrator is pronulgating the
provi sions of the Federal NOx Budget Tradi ng Program

i ncluding an all ocati on net hodol ogy and the specific

all ocations. The nethodol ogy and al |l ocations specified in
today’s action replace the interimemssion |imtations
pronmul gated with the May 25, 1999 section 126 rule.

As discussed in the May 25, 1999 final rule, EPA
entered into a consent decree wth the petitioning States
that coomitted the Agency to developing a final section 126
remedy by April 30, 1999. However, the regulations setting
forth the Federal NOx Budget Tradi ng Program were not
included with the May 25, 1999 section 126 rul e because the
Agency had not had sufficient time to respond to comrents
and make final determ nations on allocations and ot her
trading program provisions at the time of that rule.
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Therefore, as part of the May 25, 1999 section 126 rule, the
Agency promul gated on an interimbasis emssion |imtations
that woul d be inposed in the event a finding under section
126 is made w thout the Adm ni strator having pronul gated the
Federal NOx Budget Trading Programregul ations. As part of
today’s action, the Agency is pronulgating the regul ations
setting forth the Federal NOx Budget Tradi ng Program
including the initial allocations. Therefore, the default
remedy set forth in 852.34(k) is superseded as a natter of
law, and today’s final rule deletes 852.34(k) accordingly.
For simlar reasons, the provisions in 852.34(j)(1) and
(2) that describe generally, and require pronul gati on of,
t he Federal NOx Budget Tradi ng Program are superseded and
deleted. In particular, the general statement of the
emssion imtation for the programin 852.34(j)(1) is set
forth in nore detail in part 97 (i.e., 8897.6(c), 97.42(e),
and 97.54).

(2) FEinal EGJ Allocation Methodology. The Agency received

numer ous comrents on the three proposed all ocation

met hodol ogi es for electric generating units. A nunber of
comenters expressed support for an input-based allocation
met hodol ogy. Sone of the commenters that expressed support
for a fossil fuel-based allocation nethodol ogy noted that

the inclusion of nuclear or hydroelectric sources would be
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i nequi tabl e since these types of sources do not emt NOX.
One comrenter noted that allocations should be granted to

t hese sources only if doing so would not reduce the State
budget for fossil fuel-fired sources. A different comrenter
not ed that output-based allocations to all generation
sources are inappropriate since they lead to an

i nappropriate redistribution of incone fromfossil to non-
fossil sources. Another commenter noted that use of an

out put - based al |l ocation systemthat includes non-fossi
fuel-fired units will dramatically decrease the effective
em ssions rate to which fossil fuel-fired units are subject
(i.e., to 0.12 Ib/mMmBtu or lower), which may affect the
feasibility of conpliance. However, a nunber of other
coment ers expressed support for an out put-based allocation
met hodol ogy. Sone of these commenters support out put-based
allocations only for fossil fuel-fired units, while others
expressed support for an output-based all ocati on nethodol ogy
that is generation-neutral (i.e., includes non-NOx-emtting
generators). One comenter specifically expressed support
for an output-based systemthat would include fossil fuel
units and sone non-emtting energy sources, such as w nd,
sol ar, biomass, and small hydroelectric facilities. A few
comenters only generally expressed support for an

out put - based system w thout stating whether the system
shoul d be generation neutral or based on fossil fuel units
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only.

Comments were al so received on the potenti al
ef fecti veness of an out put-based systemto inprove
efficiency. One of the comenters that expressed support
for an output nethodol ogy applicable only to fossil fuel
units noted that inprovenments in the efficiency of the
energy systemw |l conme fromthe overall stringency of the
em ssions cap, instead of the allocation nethodol ogy. One
comenter noted that output-based allocations wll provide
little incentive for energy efficiency. Another conmenter
noted that an out put-based allocation system has the
potential to reward and encourage efficiency, but that it is
difficult to evaluate the effectiveness and potenti al
benefits until the details of this allocation systemare
finalized.

O hers noted that there are difficulties and
uncertainties associated with an output-based all ocation
procedure that should be resolved prior to inplenmentation.
However, a few of these commenters expressed support for an
out put - based al | ocati on nmethod that woul d i ncorporate non-
fossil sources, and sone added that an out put - based,
generation-neutral approach would result in greater air
quality benefits.

One comment er general ly opposed an out put - based
approach and noted that EPA does not have the | egal
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authority to inplement a section 126 regul atory schene that
i ncludes fossil fuel and non-fossil fuel-fired units. This
coment er added that output-based allocations would provide
no air quality benefit, could hinder attainnent of the NAAQS
in some areas, would increase conpliance costs, and woul d be
difficult to inplement. According to the commenter, output-
based al | ocati ons woul d create tracking and adm nistrative
probl ens and woul d i nvol ve the added conplications of
obt ai ni ng steam out put data and determ ning how it should be
conbined with the electricity output information.

The Agency agrees with the commenter who stated that
i nprovenents in the efficiency of the energy systemwl|
result fromthe overall stringency of the em ssions cap.
The ability for sources to sell surplus allowances provides
an incentive for efficiency inprovenents in any given year,
regardl ess of how the allowances are distributed.® In
general, the em ssions reductions, inprovenents in energy
efficiency, and any associated ancillary environnental
i nprovenents will primarily conme as a result of the cap on
NOx em ssi ons.

However, the Agency believes, based on a review of the

However, there is an offsetting factor under an updating
heat input-based allocation nethod. Efficiency inprovenents
could potentially reduce the nunber of allowances a unit
receives in the future under that allocation nethod, thus
providing a disincentive for efficiency inprovenents.
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comments and the results of the allocation report (Docket A
97-43, Category Xl-B-01), that allocation nmethods can have
an inpact on electricity generation decisions. The Agency
has carefully wei ghed the comments, considered the results
of the report, and considered technical feasibility and data
avai lability factors in making its allocation deci sion.

The Agency has concl uded that an updati ng out put - based
approach is likely to result in nore ancillary environnental
benefits, |lower em ssion control costs and | ower fuel use
t han an updating heat input-based system Therefore, the
Agency has commtted to adopting an output-based all ocation
systemfor the updated allocations in the section 126
control renedy.

However, the Agency has determ ned that a heat i nput
based al l ocation is the nost appropriate approach to use for
the initial 2003-2007 allocation. Section 97.42 of today’'s
rul e describes this heat input nethodol ogy used to cal cul ate
the initial allocations. Appendix A contains the specific
unit allocations that will be issued each year during the
initial five-year period (2003-2007) for all the units
affected by the control renmedy under this section 126
r ul emaki ng.

The Agency has decided to allocate on a heat input
basis for the initial allocation period for a nunber of
reasons. First, although the Agency has now put out for
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public comment data on electric generation from affected
sources, the heat input data for the initial baseline period
has undergone nore extensive public review than the output
data. In addition, the set of heat input data is nore
conplete in that EPA has avail abl e neasured heat input data,
but not output data, for each affected unit. The heat input
nunbers al so reflect the actual operation of each unit. The
out put data EPA has available to it is, in many cases, plant
data that is apportioned to the unit |evel based on heat
input. The EPA agrees with commenters that directly
measured out put data is nore accurate than apportioned

out put data based on heat input. The accuracy of output
apportionnment based on heat input depends on whether the
units at the plant actually have the sanme efficiencies. Any
differences in the design of the units or their fuels nakes
it less likely for the efficiencies to be the sane.

Further, in order for a cogenerator to receive a NOX

al l omance allocation that reflects the efficiency of the
unit’s entire operation, instead of just the efficiency of
the generation of electricity, EPA would need thernal

(steam) output data in addition to electric generation data.
The Agency specifically solicited comrent on steam (thernal
out put) data from co-generation units in the original

Cct ober 21, 1998 section 126 proposal. Based on avail able
informati on (see docket #x), the Agency esti mated that
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approximately 10% of the EGU units affected by this section
126 rule are co-generation units. However, in response to
t he proposal and the August 9, 1999 Notice of Data

Avai lability, only two commenters provi ded steam dat a.
Based on these comments and the Agency’s estimate of the
nunber of existing co-generation units, the Agency believes
that it does not have a conplete set of data for co-
generation pl ants.

Addi tionally, as pointed out by several comenters and
based on the allocation report (Docket A 97-43, Category Xl -
B-01), the updating aspect of the allocations (not the
initial allocation nor the input or output basis of the
al l ocations) provides the incentives for behavi or changes
and thus, only differences between an input and out put-based
updating approach will yield a difference in expected
behavi or. Because the initial allocation is based on
historical data and so reflects only actions already taken,
it would not provide any incentives (either the potential
negative or positive incentives pointed out by conmenters)
for future actions. In other words, basing the initial
al l ocation on output as opposed to input would not result in
any additional air quality benefits (or costs), changes in
em ssions control costs, or market distortions.

However, EPA's allocation report (Docket A 97-43,
Category Xl -B-01), as well as the commenters, project
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differences in environmental and em ssions control costs
bet ween an out put - based al | ocati on system on an updati ng
basis and a heat input-based allocation systemon an
updating basis. As discussed above, updating allocations
provi des a mechanismto allocate to new sources and can
encourage generation efficiency. The allocation report

i ndi cates that an updating output systemis likely to result
in nore generation efficiency and ancillary environnental
benefits, relative to the updating heat input systens
proposed in the Cctober 21, 1998 section 126 proposal or the
permanent all ocati on systens suggested by commenters. The
anal ysis al so shows that updating on the basis of fuel input
rather than electricity output would result in higher

em ssions control costs and higher fuel use. Therefore, the
Agency is conmtting to issuing future regul ations that
adopt an updating allocation system based on out put that

will be used to determ ne allocations starting in the 2008
control period.

The Agency di sagrees with commenters who suggest that
an updating output systemwould provide no air quality
benefit and could hinder attainnent of the NAAQS in sone
areas. The Agency believes that a permanent allocation
based on , output-based and i nput-based systens would result
in the sanme air quality inpacts, and that, on an updating
basis, differences would |ikely exist. However, those
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di fferences would only be in ancillary environnmental inpacts
and in em ssion control costs, not in the overall |evel or
i npact of ozone season NOx enmissions within the control
region. Any nethod of distributing allowances in a program
where NOx is capped will result in the sane | evel of NOx
em ssions in the area that has been capped (see Docket A 97-
43, Category Xl-B-01). Therefore, an output system would
not hinder attainnment of the NAAQS in any area covered by
t he Federal NOx Budget Tradi ng Program

The Agency reiterates that it is strongly commtted to
nmovi ng to an updating out put-based all ocation system as soon
as practicable. However, 2008 is the first year for which
out put - based al |l ocati ons can be determ ned.

For the reasons discussed above, EPA nust obtain
reliable and conpl ete output data before issuing future
al l ocati ons based on output. The nonitoring and reporting
requi renents that are necessary to provide EPA with the
appropriate output data are not yet in place. Questions
related to the specific provisions of part 97 regarding
out put - based al | ocati ons have not yet been addressed as

well . To collect the necessary output data, the Agency

1For exanple, at what output-based enission rate should new
sources receive allowances, and if the Agency decides to
allocate to non-emtting generation sources, what other
changes to part 97 are necessary to include themin

al I ocati ons but exclude them from other programrequirenents
that are inappropriate for non-emtting sources.
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pl ans future rul emakings to revise the nonitoring and
reporting requirenents. Revising the nonitoring and
reporting requirenents for the EGU sources affected by the
rule will enable the Agency to collect a conplete set of
reliable output data (both electricity generation and
thermal (steam data) in a consistent manner from al
sources that may receive allocations. The Agency has
commtted to a schedule for developing the infrastructure
necessary for collecting the data necessary for an updating
out put allocation system The Agency has put together a

st akehol der group that is |ooking at the techni cal
feasibility of output allocations. This group has nade
significant progress in addressing these critical issues.
The Agency will use information provided by the stakehol der
group to finalize output allocation guidance in 2000 for
States under the NOx SIP call and nake the necessary rule
changes by the year 2001 under the section 126 action to
requi re NOx Budget units to nonitor and report output data.
The Agency coul d propose changes to the nonitoring and
reporting requirenents in 2000, take public comment on the
proposal, finalize the requirenents in 2001, provide sources
time to inplenment the requirenents, and start collecting
data fromsources in 2002. The earliest the Agency could
obtain the output data fromall sources would be starting
wi th the 2002 control season
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Further, in today’'s rule, the Agency is providing
sources their allocations three years prior to the rel evant
control season. The Agency proposed this approach in both
t he NOx Budget Trading Programfor the NOx SIP call, as well
as the section 126 proposal, and generally received comment
supporting the proposal. As stated in section
I11.B.3.a.i.(1) of this preanble, the Agency believes
allocating three years prior to the relevant control season
is inmportant to provide sufficient time for sources to plan
for conpliance.

In addition, the Agency believes that allocations for
mul ti ple control periods should be cal cul ated based on an
average of nultiple years of data when avail able. The
Agency originally proposed to base the updated annual
all ocations on one year’s worth of data. The Agency
recei ved comments that uniformly criticized basing updated
allocations on only one year’s worth of data. Mbst
coment ers suggested using several years of data in the
baseline for determning future allocations in order to
provide a nore representative baseline. |In today’ s rule,

t he Agency revised the proposed approach in response to

t hese comments and in order to accommodat e ot her changes the
Agency has made to the proposed allocation nethod (see
preanbl e section II11.B.3.a.i.(2)). In the final allocation
provi sions, the Agency is issuing nmultiple years of
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al l ocations, rather than issuing annual updates, in order to
provi de sources greater certainty for conpliance planning
and to provide for the devel opnent of markets for NOx

al l omances. The Agency maintains that it is inportant to
base allocations on nmultiple years of baseline data when
available in order to provide for a representative baseline,
particularly where the Agency is determ ning allocations for
mul tiple years using the sane basel i ne.

In general, the Agency believes that the | onger the
basel ine period, the nore representative the data. However,
for determning the appropriate baseline period for the
initial update, the Agency nust bal ance the benefits of
having a | onger baseline period with its commtnent to nove
to an output allocation systemas soon as practicable. n
bal ance, the Agency has decided that basing the first update
on three years of data (2002-2004) would be sufficient tine
to provide for a representative baseline w thout unduly
del ayi ng i npl enentati on of an output allocation approach.

Therefore, since the Agency cannot start collecting
out put data until 2002 at the earliest and the Agency
bel i eves that about three years of data are appropriate for
setting the baseline for allocations, the Agency cannot
i ssue output allocations until 2005. The allocations issued
in 2005 allocations will be based on data from 2002, 2003,
and 2004. Because the Agency has decided that sources shal
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receive their allocations three years prior to the rel evant
control season and the Agency can not cal cul ate out put

al l ocations until 2005, 2008 is the first year for which
out put - based al |l ocati ons can be determ ned.

Wil e the Agency has committed to finalizing an out put-
based al l ocation nethod for the subsequent updates, the
Agency has not yet determ ned to what sources it should
all ocate based on output, e.g., whether it should allocate
only to fossil fuel-fired sources or also to non- NOx
emtting generation sources. The allocation report (Docket
A 97-43, Category Xl -B-01) indicated sone differences
(ancillary environnental differences as well as control cost
di fferences) between allocating on an updating out put basis
only to fossil fuel-fired sources or also to non-emtting
sources, but not significant differences. Additionally, few
comenters supported either position with technical
anal ysis. Because the Agency is conmmtting to noving to an
out put - based system after the first 5 years of the Federal
NOx Budget Tradi ng Program the Agency plans to consider
further this question of what sources should be allocated
al l onances. EPA intends to propose and then finalize
appropriate rule | anguage addressing this issue in tinme to
al l ocate all owances for the 2008-2012 control seasons.

The EPA notes that whatever decision is made in the
context of the Federal NOx Budget Trading Programw || not
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set a precedent for allocations under future cap-and-trade
prograns. The Agency’s allocation report exam ned the
guestion of allocations only in the context of NOx em ssions
and the specific section 126 control renedy, and its results
should only be interpreted in that context. New analysis
that | ooks at the specific paranmeters of potential future
cap-and-trade progranms will be necessary for making any
future decisions on allocations. Therefore, any decision on
al l ocation nethodol ogy that is nade in the context of the
Federal NOx Budget Trading Programw || not affect any
future allocation decision mde by the Agency in other cap-
and-trade prograns.

(3) Sources of Supporting Data for Allocations for Existing

Electric Generating Units. Today’'s final rule uses heat

i nput data fromthe ozone season during the years 1995

t hrough 1998 as the basis for the initial allocation to EGUs
for the years 2003 t hrough 2007. For the years 1995 and
1996, EPA is using the heat input data that was nade

avail abl e for comment during the SIP call inventory

devel opnent process and that was used to devel op the
Novenber, 1999 State em ssion budgets and em ssion
inventory. The 1997 data was posted on the Agency’s

regi onal transport of ozone section 126 internet website and
made avail able for public comment on Decenber 21, 1998 and
reopened for comment in the August 9, 1999 Notice of Data
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Avai l ability. The EPA is using the 1998 heat input data it
made avail able for comment on August 9, 1999 and then

revi sed based upon coment. The original source for heat

i nput data for nost EGUs was heat input data reported to EPA
by sources under the Acid Rain Program |In addition, EPA
used heat input data provided by comrenters during a nunber
of public coment periods and heat input for non-utility
generators fromthe OTAG inventory (1995). \Were there was
no ot her source of heat input information for non-utility
generators, the Agency used cal cul ated average val ues for
heat input fromthe Integrated Planning Mdel (IPM for 1995
and 1996 (the years considered in calculating States’

em ssi on budgets).

In the future, EPAwll allocate NOx all owances to EGUs
based upon out put data, starting with an updated all ocation
for the years 2008 through 2012. As suggested by
comenters, the Agency intends to base future output-based
al l ocations upon directly neasured data for electric
generation and thermal output. In order to collect these
data, EPA will propose nonitoring and reporting requirenents
related to electric generation and thermal output for EGUs
in the Federal NOx Budget Trading Program The Agency pl ans
to propose these requirenents in the year 2000 and to issue
final requirenents no later than the year 2001.

The EPA provided unit-specific allocations along with
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the COctober 21, 1998 proposed section 126 rule to solicit
coment on the underlying data used in the proposed

al l ocations and the met hodol ogi es enpl oyed in determ ning
the allocations. There were three sets of allocations that
acconpani ed the three all ocation bases that EPA proposed:
heat input, output fromfossil fuel-fired units, and out put
fromall electricity generators. Al three sets of

al l ocati ons were based upon information for the highest two
ozone season values during the years 1995 through 1997. EPA
devel oped generation estimates for fossil fuel-fired units
by multiplying the unit heat rate!? by the historic heat

i nput for each year. For non-utility electricity
generators, EPA used the heat input described above, and
generic heat rates by unit type and nanepl ate capacity used
in IPM The Agency used this indirect approach to cal cul ate
el ectrical output because EPA did not have access to unit-
specific generation data for non-utility electricity
generators. The Agency specifically solicited electrical

out put data and steam output data for cogenerators. For
power plants that do not conbust fuel (i.e., nuclear and
hydroel ectric generators), EPA used electric generation data
cal cul ated using outputs fromIPM The Agency solicited

comment on the nethods for determning electricity

12 For utility generators, EPA used net heat rate data from
Energy Information Adm nistration (EIA) Form 860 for 1995.
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generation data, the data thensel ves, and any additi onal
information for the plants for which EPA had not found data.

Some commenters raised specific concerns regarding the
data and net hodol ogy that were used in the context of
out put - based allocations. |In particular, comenters noted
t hat out put - based al | ocati ons shoul d be based on act ual
"measured” data and not "conputed" data. Comenters
suggested using the generation data on EIA forns 767 and
759. Anot her commenter suggested using the gross generation
data that sources report under the Acid Rain Program In
general, commenters thought that these sources of data woul d
be nore accurate than using cal cul ated val ues based on heat
i nput and heat rate.

Comment ers acknow edged t hat determ ni ng out put - based
all ocations for non-utility generators is nore difficult
than for utility sources. Commenters suggested the
follow ng alternative sources of data:

. | PM heat rate values for specific units (instead of
generic val ues);

. | PM generation val ues;

. data from States that currently require non-utility
generators to provide data on heat-input;

. actual output data from 1995-97 that has been
previously reported on EIA Form 860; or

. data fromEl A form 867
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I n response to these coments, EPA requested comment on
a different set of supporting data that could be used for
al l ocations on August 9, 1999 and agai n on Septenber 15,
1999 (See 64 FR 43124 and 64 FR 50041). EPA made avail able
heat input data for the 1997 and 1998 ozone seasons for
| arge EGUs and net electric generation data fromEl A form
759 for the 1995-1998 ozone seasons for |arge EGJs and for
el ectric generators that do not conbust fuel. The Agency
specifically requested comment on those data where either:
(1) EPA used data froma different source than it used in
t he proposed allocations (such as electric generation data,
1998 heat input data, and data provi ded based upon public
comments) or (2) EPA found that entire categories of data
were lacking (i.e., heat input data, net heat rate data, and
el ectric generation for 1997 or 1998 for units that do not
report under the Acid Rain Progran

The sources of the data are described in detail in the
August 9, 1999 Notice of Data Availability. Heat input data
for 1997 and 1998 were fromthe sources described above,
primarily fromdata reported under the Acid Rain Program
EPA obtai ned net electric generation data in nmegawatt hours
(MM) for the ozone season (May through Septenber) during
the years 1995 through 1998 for each utility power plant
that submtted EIA form 759. The Agency then apportioned
the plant-level net electric generation data in EIA Form 759
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to each unit at the plant. For fossil-fuel fired EGUs, EPA
used heat input data (where available) to apportion the
generation data. For electric generators that did not burn
fuel, the Agency generally divided the plant-I|evel
generation using each generator’s portion of the total
nanmepl ate capacity of all generators at the plant. EPA
descri bed the specific nethods used to apportion electric
generation nore fully in the August 9, 1999 Notice of Data
Avai lability and in the supporting docunentation file
“outnmethd.txt” included wth the data files. For non-
utility generators, EPA found it necessary to provide
cal cul ated el ectric output data based upon heat rate and
heat input data where commenters did not provide out put
data, because electric generation data for 1995 through 1998
were not publically avail able.

The public also comented on the data and the sources
of the data that the Agency nade avail abl e on August 9,
1999. Sone commenters suggested that it would be better to
use directly neasured generation values for each unit, where
these data are available on EIA form 767. Commenters stated
that this would be nore accurate than apportioning plant-
| evel generation fromEIA form759 to individual units. In
particul ar, comrents stated that apportioning output-based
al |l ocati ons based upon heat input data does not recognize
and reward efficiency differences. These commenters
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suggested that unit |evel accounting of output is necessary
because, at sonme plants, different units have different
owners.

The EPA will not be using output data (for the reasons
di scussed in section I11.B.3.a.ii.(2)) for the initial
al l ocation of NOx all owances for the Federal NOx Budget
Trading Program Thus, EPA does not need output data at
this time. However, in general, EPA agrees that directly
measured generation data are nore accurate than cal cul ated
generation values. For exanple, where units at a plant
operate with different efficiencies (i.e., different output
per mBtu of heat input), apportionnment based on heat i nput
may be inaccurate and, because nore efficient units are not
apportioned nore output, tends to obviate the benefit of
usi ng an out put - based approach.

A nunber of commenters noted that the proposed
out put - based al | ocati on net hodol ogy woul d penal i ze
cogeneration facilities because it distributes the sanme
anount of allocations to these sources as sinple electric
generators, even though cogenerators nust consune nore
energy in order to provide useful thermal energy. The
commenters stated that EPA should allocate all owances to
cogeneration facilities for both thermal and el ectric out put
(or, as proposed by one comrenter, use an option based on
out put sold). Comenters provided specific information and
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recommendati ons as to how EPA shoul d cal cul ate the thermnal
out put of cogeneration facilities by using generic
power -t o-heat ratios or obtaining the necessary data
directly fromfacilities. As the Agency works toward
devel oping the infrastructure for an updating out put

al l ocati on nethod, these comments will be consi dered.

The EPA agrees that using neasured electric and thernal
output froma cogeneration unit is likely to be nore
accurate, nore equitable, and nore effective at pronoting
energy efficiency than using heat input and a heat rate to
estimate output froma cogeneration unit. However, the
Agency does not currently have access to these data for
cogeneration units. The Agency specifically encouraged
commenters to provide this information in the proposed
rul emaki ng because these data are not publicly avail able.
As di scussed above in section Il1.B.3.a.ii.(2) of this
preanbl e, EPA will update allocations for EGJs based upon
el ectric and thermal output beginning with allocations for
2008 through 2012. In order to obtain tinely, consistent,
and accurate information, EPA will initiate another
rul emeki ng, to be conpleted no later than 2001, related to
the nonitoring and reporting of electric and thermal output.
This will give the Agency an accurate, consistent database
of thermal output data from cogeneration units that is
currently | acking.
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(4) Treatnent of New EGJs. In the Cctober 21, 1998 section
126 proposal, the Agency proposed a set-aside for new
sources consistent with the provisions of part 96. New
electricity generating units required to participate in the
Federal NOx Budget Tradi ng Program woul d have access to this
set-aside. |In 2003, 2004 and 2005, each State set-aside
would initially hold all owances equal to 5 percent of the
NOx al | owances in the section 126 tradi ng program budget in
the State. Starting in 2006, each State set-aside would
hold 2 percent of the NOx all owances in the section 126
tradi ng program budget in the State. In the proposal, new
sources woul d receive allocations equivalent to 0.15

I b/mBtu multiplied by the heat input the unit would use if
operating at maxi mum capacity. The allocations would then
be subject to a reduction to reflect the unit’s actual
utilization. At the end of each relevant control period,
EPA proposed to return any all owances remaining in the
account on a pro-rata basis to the units that had received
an original allocation that had been adjusted to create the
new source set-aside in the State.

The Agency received nunmerous comments on the new source
set-asi de proposal. One commenter noted that there shoul d
not be a set-aside for new sources and that existing sources
shoul d not have their NOx allocations reduced in order to
create set-aside accounts. However, the majority of
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coment ers expressed support for the concept of a new source
set-aside. One commenter specifically expressed support for
the I evel of the new source set-aside as proposed by EPA
However, many comrenters noted that EPA should incorporate
flexibility intoits programto allow States to determ ne
the appropriate | evel of set-asides for new sources, that
State specific growh factors can be used to determ ne these
| evel s, and that EPA should work with States to ensure that
new and nodi fied sources are accommobdated in the design and
i npl enentation of the State NOx cap. One comrenter noted
that this set aside should remain small to minimze the
burden on existing sources. A few commenters suggested
alternative sizes for the set-aside. One commenter
recommended that prevention of significant deterioration
(PSD) and new source review (NSR) processes under Title | of
the Cean Air Act could be used to help evaluate the inpact
of growth fromnew sources within each State and determ ne
St ate-specific new source set-asides. However, sonme
comenters noted that State growh factors should not be
used and that nore information is needed before new source
set -asi des can be determ ned based on these factors.

Some commenters raised specific concerns regarding the
al l ocation of allowances to new sources. One comenter
noted that initial allocation for new units should be based
on the unit's applicable SIP NOx em ssion rate and
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subsequent al |l ocati ons shoul d be based on the source's
actual ozone-season em ssions. Another commenter suggested
that the provision to allocate to new sources based on an
em ssion rate of 0.15 I b/mBtu could prevent the devel opnent
of new generation sources, because that would quickly
exhaust the set-aside. This commenter recomrended t hat
allocations fromthe set-aside pool be limted to the
maxi mum permtted em ssion rate. An additional commenter
recomended t hat EPA bank any unused al |l owances in the new
source set-aside for future new source use, rather than
distribute them back to the existing sources. One other
coment er suggested distributing the avail able all owances to
all new sources that apply by the spring of the rel evant
control season, rather than first-cone, first-served as
proposed. That commenter suggested redistributing the
al l omances at the end of the season according to actual
operation to provide the nost equitable coverage.

The Agency agrees with the commenters who suggested
that a new source set-aside is an effective nmechanismfor
i ntegrating new sources into the Federal NOx Budget Trading
Program As stated in the proposal as well as the final NOx
SIP call, the Agency believes it is inportant to be able to
accommodat e new source growh in a set-aside. Therefore, in
determ ning the appropriate size of the proposed new source
set-asi de, the Agency took into account how nuch growth in
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new sources would need to be accommbdated by the new source
set-aside. In the proposal the initial new source set-aside
had to be | arge enough to accommobdate new source growth from
1995 through 2005. Wth the allocation timng specified in
the final part 97, the initial new source set-aside nust be
| arge enough to accommpbdat e new sources that begin operation
after May 1, 1997 but before Cctober 1, 2007. Sources that
comence operation before May 1, 1997 will have at |east 2
years of data on which to base the 2003-2007 all ocation and
can be incorporated into the allocation nethod for existing
sources. Sources that commence operation after May 1, 1997
woul d not have 2 years of data, and therefore, the Agency
mai ntains that it is appropriate for those sources to draw
fromthe new source set-aside through 2007. Using May 1,
1997 as the dividing date between existing and new sources
for the 2003-2007 allocations maintains a bal ance between:
[imting the nunber of sources with access to the new source
set-aside so as not to create an over-subscription; and
provi di ng access to the set-aside for those sources that

| ack sufficient operating data to determne a representative
al l ocation baseline. Part 97 maintains this bal ance for
subsequent updates as it allows sources to draw fromthe
set-aside if they comenced operation with | ess than two
control periods remaining in the baseline period that is
used for determ ning allocations.
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Based on the anal ysis conducted for the NOx SIP cal
and the section 126 rul emaki ng (see docket #x), EPA projects
a 4.2 percent growh in utilization due to new source
generation over the 1997-2007 tinme period. Establishing a
new source set-aside of 5 percent would provi de assurance
that all new sources will receive sufficient allowances to
operate even wth an allocation nethod that first allocates
assunmng the unit's projected utilization at maxi num
operation. Likew se, for the future updated allocation
peri ods, the new source set-aside will have to cover 10
years of new source growh (i.e., ten control periods, 2003-
2012, for a unit commenci ng operation on or after May 1,
2003) as conpared to 5 years in the proposal. Therefore, a
5 percent set-aside will be appropriate for future years of
the program (as conpared with the 2 percent in the
proposal ).

In the Cctober 21, 1998 section 126 proposal, the
Agency solicited comment on whether the size of each State’'s
new source set-aside should be set consistent with the State
growh rates for new units that underlies the overall State
gromh rate used in developing the State tradi ng program
budget. The Agency received one coment (froma State that
is not covered by the section 126 rule) in support of
setting State specific new source set-asides based on the
State growh rates and one comment (froma State that is
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covered by this section 126 rule) against using the State
specific gromh rates to set the new source set-aside. EPA
anticipates that there will be relatively Iimted variation
fromState to State in growh rates for new sources. In
addition, the only commenter supporting the use of State-
specific gromh rates provided no rationale. Therefore, the
Agency is establishing the new source set-asides at a | evel
(599 consistent with the overall new source growh rate for
the section 126 region and consistent across the States
covered by the section 126 rule, rather than using the State
specific gromh rates.

The Agency agrees with the commenters who suggested
t hat new sources are unlikely to need allocations based on
an em ssion rate of 0.15 | b/mBtu. One commenter pointed
out that allocating at that |level would allocate an
unrealistic |level of allowances and could potentially
qui ckly use up the new source set-aside. Therefore, in
order to avoid over-subscription, the set-aside for the
initial allocation period in today s rule allocates to new
sources based on the lesser of 0.15 I b/mMBtu or the
permtted level nultiplied by the source's utilization at
maxi mum operating capacity (see docket #xx for a discussion
of em ssion rates of new sources). As proposed, the Agency
has retained the procedure at the end of the control period
for adjusting allocations based on actual utilization (i.e.,
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heat input). Because proposed part 97 defines “utilization”
as “heat input”, the final rule elimnates the term
“utilization” and replaces it with the term“heat input”.
Language is added to clarify that any all owances deducted
based on actual heat input are transferred to the new source
set-aside fromwhich they were all ocat ed.

The EPA is concerned that under a first-cone, first-
served system sone new sources may not receive allowances
fromthe set-aside. Therefore, the Agency agrees with the
comenter that suggested that allowances fromthe new source
set-aside should be distributed in the spring before the
rel evant control period to all sources that have submtted
approved applications for allowances fromthe set-aside. |If
t he nunber of approved all owances to be distributed exceeds
the nunber in the set-aside, the allowances wll be
distributed proportionally to those sources with approved
applications. 1In that way, all new sources will know before
the control season that they wll have access to all owances
and will be able to estimate the anount that will remain
after adjusting for actual heat input. In the unlikely
event that the nunber of all owances needed by new sources
for conpliance exceeds the supply, new units can purchase
t he needed bal ance of all owances fromthe market.

To accommpbdate this change, part 97 has been revised to
require all applications for allowances fromthe new source
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set-aside to be received by January 1 of the year for which
the unit is applying for allowances fromthe set-aside. The
Agency will review all the allowance requests and determ ne
by order the allowance allocations fromthe set-aside as
descri bed above by April 1. The final part 97 al so includes
revi sed | anguage whi ch descri bes how the Agency w ||

all ocate the available allowances if, in total, new NOx
Budget units request nore all owances than are available in
the new unit set-aside account for any given year. The EPA
has retained the provisions of part 97 that describe the

di stribution of any allowances remaining in the set-aside at

the end of the year to existing sources on a pro rata basis.

(5) Part 97 Rule Language. Wile the allocation

met hodol ogy included in part 96 as part of the final NOx SIP
call was an optional approach that may be adopted by States,
the allocation approach described in part 97 is required for
sources affected by the control renedy under a section 126
finding. Appendix A contains the initial NOx all owance

al l ocations for NOx Budget units for 2003-2007. This
section sumrari zes the provisions of part 97 that describe
how the initial allocations are made and how future updates
w Il be calculated. Final part 97 differs fromthe proposed
rule on the timng provisions, the data used in the

all ocations for both electric generating units and non-

el ectric generating units, as well as the size and
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met hodol ogy for distributing the new source set-aside.

The final part 97 includes provisions for calculating
an initial unadjusted allocation anpunt for each unit as
wel | as provisions for adjusting that initial anmount to
ensure that the total allowances issued matches the portion
of each State (or partial State) trading program budget that
is available for distribution to existing sources. Initial
unadj usted all ocations to existing NOx Budget units serving
el ectric generators are based on actual heat input data (in
mBtu) for the units nmultiplied by an em ssion rate of 0.15
| b/ mMmBtu. For the control periods in 2003, 2004, 2005,

2006, and 2007, the heat input used in the allocation
calculation for |arge EGQJUs equals the average of the two
hi ghest control season heat inputs anong the years 1995,
1996, 1997, and 1998. Once EPA conpletes the initial
allocation calculation for all the existing NOx budget units
serving electric generators, the EPA proportionally adjusts
the allocation for each unit upward or downward so that the
total allocations match the portion of the appropriate
State’s section 126 tradi ng program budget attributed to the
| arge electric generating units affected by the rul emaking
(to ensure that all of the allowances avail able for
distribution to existing sources are distributed and to
ensure that the nunmber of allowances distributed does not
exceed the nunber in the trading program budget). Then, EPA
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adjusts the allocation for each unit proportionately so that
the total allocation equals 95 percent of that portion of
the State’ s tradi ng program budget in order to provide for
the 5 percent new source set-aside. |In nmaking all of the
above adjustnents, EPA will round to the nearest whol e
nunber of allowances. Cenerally, this wll nean roundi ng
down decinmals less than 0.5 and rounding up decimals 0.5 or
greater. However, other roundi ng approaches wll be used if
necessary to ensure that the nunber of total allowance
allocations in correct. The provisions of 897.42(b)
describe the procedures for determning allocations and
state explicitly that cal cul ati ons expressed i n pounds mnust
be di vided by 2000 | b/ton to convert to tons and then to
al l onances. The Agency wll record the all owances in the
NATS one year at a tine, by May 1 of the year that is 3
years prior to the applicable control season

Wil e the Agency has commtted to using output data to
determ ne the allocations for each five year block foll ow ng
2007, specific rule provisions have not yet been devel oped.
Until the nmeasurenent and reporting nethods have been
devel oped, the Agency can not include rule | anguage for an
out put based allocation nethod in part 97. Therefore, part
97 includes rule | anguage for allocations based on heat
i nput, rather than output, for the initial allocations and
for future allocations. This provides a default em ssion
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[imtation nmethodol ogy for the control periods starting in
2008 in the event that the Agency does not devel op an
updati ng out put - based nethodology in tinme. However, the
Agency reiterates that it is commtted to devel oping the
out put - based net hodol ogy and infrastructure. Once the
met hodol ogy has been devel oped, the Agency will| propose
changes to part 97

Proposed (and final) 88 97.42(b), (c), and (d) provide
for the allocation of NOx all owances only to NOx Budget
units under 8 97.4 (i.e., large EGJs). The proposal
therefore inplied that sources that are not NOx Budget units
shoul d not be allocated NOx all owances and should not retain
any NOx al | owances that the sources are allocated. EPA is
adding 8 97.42(g) to address explicitly this aspect of the
proposal. EPA notes that the Agency antici pates that
allocations to a source that is |later determ ned to be
actually a non-NOx Budget unit wll rarely, if ever, occur.
However, it is desirable to clarify how the Agency w ||
handl e such cases. Section 97.42(g) states that if the
Adm ni strator determ nes that a source allocated NOx
al l omances for a control period under 88 97.42(b), (c), and
(d) is not actually a NOx Budget unit, then the
Adm nistrator wll not record the allocation. |If the
al l ocation was al ready recorded and the Adm nistrator has
not yet conpleted all conpliance deductions under 8§ 97.54
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(except deductions under 8 97.54(d)(2)) for the control
period of the allocation, the Admnistrator will deduct from
the source’s account all owances equal in nunber to, and of
the sanme or earlier control period as, the allocated

al l onances. This approach with regard to allocated, or

al l ocated and recorded, allowances is consistent with the
inplication of the proposal that non-NOx Budget units are
not given allowances. However, 8§ 97.42(g) states that if

t he all owances were recorded and the Adm ni strator has
conpl eted the conpliance deductions for the control period
(1.e., has deducted sufficient allowances to cover the
source’s em ssions), then the Admnistrator will not deduct
any nore allowances with regard to the allocation for that
control period. In that case, the source will have net the
requi renents of the NOx Budget Tradi ng Program for that
control period (as if the source were a NOx Budget unit) by
nmoni tori ng NOx em ssions, maeking em ssion reductions and/or
pur chasi ng al | onances, and hol di ng al | onances to cover

em ssions. It therefore seens reasonable not to deduct any
nore all owances fromthe source’s allocation. Even if the
source does not hold enough all owances and has excess

em ssions for the control period, then allowances equal to
the allocation will probably be deducted either to cover

em ssions or to account for excess em ssions. The

Adm nistrator wll transfer any all owances not recorded, and
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any all owances deducted, under 8§ 97.42(g) to an allocation
set-aside for the State in which the source is | ocated.
This will ensure that the allowances will then be avail abl e
to NOx Budget units in the State either as allocations for
new units or as allowances redistributed to existing units.
b. NOx Allowance Allocation Methodology for Non-Electric
Generating Units

1. Timing Provisions

(1) Wien will EPA determ ne non-EGQJ all owances? As

indicated in Section I11.B.3.a.i.(1) of this preanble, in
the COctober 21, 1998 section 126 proposal, EPA proposed to
determ ne all ocations 3 years ahead of each applicable
control period. As was the case for the EGJs, the Agency
did not receive any adverse comrent on this specific
proposal for non-EGJs. Most commenters favored providing
nore time for sources to know their allocations for any
gi ven control season. They suggested that know ng the
al l ocations in advance woul d provide for the devel opnent of
forward markets and woul d provide greater certainty for
source conpliance planning.

Therefore, as proposed, the Admnistrator wll
determ ne NOx all owances for non-EGUs in EPA's NOx Al l owance
Tracki ng System (NATS) by April 1 of every year for the

control period that is 3 years later. For exanple, EPA wll
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determ ne the allocations for the 2003 control period by
April 1, 2000, for those |arge non-EGQGJs subject to the
control renedy under this section 126 rul emaking. EPA w ||
then determ ne allocations for the 2004 control period by
April 1, 2001, etc., so that the allocations are always
recorded in the NATS 3 years in advance. These provisions
are consistent with the mnimumtimng requirenents for the
NOx Budget Tradi ng Program specified in the preanble to the
final NOx SIP call. As discussed in the Cctober 21, 1998
section 126 proposal, as well as the QOctober 27, 1998 fi nal
NOx SIP call, EPA believes that it is inportant to determ ne
the allocations a few years ahead of the conpliance period
to provide sone predictability for sources in their control
pl anning and to build confidence in the market.

As stated above, the EPA wll|l determ ne allocations and
record themin the NATS on an annual basis 3 years prior to
the rel evant control period. This will allow a State, as
part of an approved SIP, to submt allocations up to 3 years
prior to the relevant control period and have those
al l ocations replace the allocations EPA was planning to
determ ne as part of the Federal NOx Budget Tradi ng Program
By recording allocations into the accounts one year at a
time, EPAis providing States the ability to replace a
section 126 action with an approved SIP while still ensuring
t hat sources receive allocations at |east 3 years prior to
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the rel evant control season.

(2) WIIl the Agency update the non-EGQJ allocations

periodically? 1In the Cctober 21, 1998 section 126 proposal,

t he Agency proposed to use the sane allocations for the non-
EGQUs for the first 3 years of the program unless a State
replaces a section 126 action with its own allocations in an
approved SIP. After the initial three year period, EPA
proposed to update the allocations on an annual basis 3
years prior to the relevant control season

The Agency did not receive comment specific to non- EGUs
on the schedule for updating allocations. Rather, the
Agency received nunerous conments with respect to the
general proposal for updating the allocations annually after
the initial three year period for all sources subject to the
section 126 control renmedy. These comments are sunmari zed
in section Il1.B.3.a.1.(2).

After review ng the coments, the Agency has determ ned
that an allocation systemthat updates every 5 years
provi des an appropri ate bal ance between accommodati ng
changi ng mar ket conditions (by incorporating new sources and
excl udi ng sources that shutdown) and providing nore
certainty (by fixing the allocation amount for 5 years) for
sources in their conpliance planning. The Agency agrees
with the coomenters that an annual |y updating system could
create a level of uncertainty for sources, even though that
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uncertainty is reduced by issuing the all owances at |east 3
years prior to the relevant control period, that may
interfere unduly wth conpliance planning and cause market
distortions. Mst of the comrenters suggested that EPA

i ssue allocations for a longer time period (at least 5
years).

Updati ng can provide a nmechanismfor incorporating new
sources into the program As stated in the Cctober 27, 1998
final NOx SIP call, the Agency believes that new sources
shoul d be allocated al |l owances, rather than being required
to purchase all owances. An updating system provides a
mechani sm for new sources to receive an allocation rather
t han having to purchase all the all owances they need for
operation fromthe market. Wth updating allocations, new
sources can be incorporated into the allocations for
exi sting units once the systemis updated. Prior to the
updat e, new sources can receive allocations froma new
source set-aside. Under a permanent system a new source
set-aside woul d be exhausted at sone point, resulting in new
sources having to purchase all of the all owances they need
t o operate.

EPA recogni zes that an updating heat input nethodol ogy
can create sonme disincentive for increased efficiency.
However, the cap on total NOx all owances reduces the
di sincentive, and this disadvantage of updating is nore than
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of fset by the benefits of accommodati ng changi ng mar ket
condi ti ons.

Therefore, as with EGU all ocations, while the Agency
will not record the non-ECGU allocations in the unit accounts
until April 1 of the year 3 years precedi ng each rel evant
control period, the allocations for 2004, 2005, 2006, and
2007 wll be the sanme as the allocations for the 2003
control period. After this initial five year period, EPA
wi |l update the allocations every 5 years while stil
ensuring that sources know their allocations 3 years prior
to the relevant control season. For exanple, by April 1
2005, sources will know their allocations for the control
periods 2008-2012. By April 1, 2010, sources will know
their allocations for the control periods 2013-2017.

(3) Wat baseline will EPA use to issue non-EGJ all owances?

For the non-electric generating units subject to the
program the Agency proposed to base the initial allocations
on data from 1995. This differed fromthe proposal for EGUs
because the Agency did not have data beyond 1995 avail abl e
for non-EGUs. For the subsequent annual updates, EPA
proposed to use a single year’s worth of data as the basis
for allocating to both existing EGUs and exi sting non- EGUs.
For exanple, the 2006 allocations would be based on data
from 2002, and the 2007 all ocations would be based on data
from 2003.
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One comrenter noted that it is inappropriate to
determ ne the NOx all owance allocation for non-EGUJ units
based only on the 1995 control period. This comrenter added
that a nore reasonabl e approach is to allow operators to
propose a typical year or series of years if 1995 was not
typical for their operations. |In general, for both EGUs and
non- EGUs, commenters did not support updating the allocation
based on a single year’s worth of data.

In response to these cooments, in the August 9, 1999
Notice of Data Availability, the Agency requested that non-
EGUs provide heat input data from May t hrough Septenber for
the years 1996, 1997, and/or 1998 where the heat input from
May t hrough Septenber for the year 1995 is not
representative of a non-EGQJ s operation over the | ast
several years. The Agency will continue to use 1995 data
for determning the initial allocations for non-EGJs because
the 1995 data are the nost recent data the Agency knows are
currently avail able for non-electric generating units, and
the 1995 data has been through several rounds of public
review. However, where comrenters provided data for non-
EGUs for additional years (1996-1998), EPA used the average
of the two hi ghest ozone seasons of heat input to calculate
unadj usted all ocations, as the Agency does for all EGUs.
(See section I11.B.3.b.ii.(3), below regarding the sources
of data used for allocations).
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For the subsequent allocations, the Agency will use the
sane approach as that adopted for EGQUs. Today’'s final rule
adopts an updating all ocation approach for non-EGUJs that
bases the updated allocations on an average of the data from
the 5 nost recent years. As stated in Section II1.B.3.a.i.
because the Agency has noved from an annual |y updating
all ocation system (as described in the proposal) to a system
t hat updates every 5 years, variations in allocations could
have a nore lasting effect. An unusually | ow year of
operation could affect allocations for 5 years if only one
year of data is used as the basis for the update.

Therefore, the Agency is using all 5 of the nost recent
years to ensure that data from each year contributes equally
to the eventual allocation |evel.

However, as is the case for EGJs, for the period 2008-
2012, data fromthe 5 years imedi ately preceding the year
in which the allocations will be determ ned may not be
avai | able. Therefore, allocations will be based on an
average of data fromthe years i medi ately precedi ng 2005
(the year in which the 2008-2012 allocations will be
determ ned) for which data is available. The Agency expects
sources to begin nonitoring in 2002, and therefore data
shoul d be avail able for the 2002, 2003, and 2004 control
periods. Consequently, the 2008 through 2012 all ocations
w Il be based on the average of the data fromthe 2002,
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2003, and 2004 control seasons. For all subsequent updates,
5 years of data wll be available and will be used in the
all ocations. For exanple, the 2013-2017 allocations will be
based on the average of the data fromthe 2005, 2006, 2007,
2008 and 2009 control seasons.

11. Basis for non-EGU Allocations

(1) FEinal Non-EGJ Allocation Methodology. In the Cctober

21, 1998 proposal, EPA proposed to use heat input as the
basis for determ ning allocations for |arge non-electric
generating units in the Federal NOx Budget Tradi ng Program
The EPA proposed this approach for both the initial
all ocation period as well as for subsequent years of the
program The proposal pointed out that this approach
differs fromthe nethod used to determ ne the aggregate
em ssion level for non-electric generating units (i.e., a
percent age reduction fromhistorical |evels) because at the
tinme the aggregate | evel was determ ned, heat input data for
i ndi vi dual units was not avail abl e.

Some commenters disagreed with a heat-input based
approach for non-EGUs. One commenter noted that non- EGU
al I ocations should not be based on the regional average
controlled emssion rate of 0.17 I b/mBtu. According to the
comment er, EPA should base the allocation em ssion rate on

the uncontrolled em ssion rate used to develop the State
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budgets and the reduction percentage found to be
cost-effective in determning the State's non- EGU budget.
Anot her commenter added that the use of the 0.17 | b/ mBtu
rate requires reductions greater than the 60 percent EPA
found to be cost effective. One comenter noted that the
use of heat input as the basis for determ ning allocations
for large non-EGUs in the trading programis questionable
and that this "fuel-neutral" approach is arbitrary and
capricious because it favors natural gas usage at the
expense of coal, oil, wood, and other fuels.

The Agency has decided to naintain the heat input-based
approach used in the proposal for allocating NOx all owances.
Distributing all owances on a heat-input basis provides a
fuel neutral nethod of allocating to the units in the
trading programsimlar to the allocation approaches used
for the electric generating units. Heat-input based
all ocations also allow for reallocating in the future to
accommodat e new units because units receive an allocation
based on their proportional share of total heat input each
tinme the allocations are updated. As new sources enter the
mar ket, their heat input can be factored into the
proportional distribution of allowances. Allocating based on
a specific percentage reduction in em ssions froma baseline
year does not allow for updating because the all owances are
not distributed on a proportional basis under a percentage
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reduction nethod. |If the trading program budget is created
and distributed based on a percentage reduction in

em ssions, sources that were not operating during the
original baseline period can not receive any all owances.

Mor eover, even for existing sources, once the Federal NOx
Budget Tradi ng Program has been operating and sources have
begun controlling em ssions, there is no appropriate
“baseline” level of em ssions fromwhich to base a

per cent age reduction reallocation of the all owances.

The Agency agrees with commenters that on an individual
unit basis, the heat input-based approach descri bed above
could result in individual unit allocations that differ from
a 60 percent reduction at that unit (a 60 percent control
| evel would result in a range of em ssion rates). The heat
i nput approach is a fuel neutral approach that encourages
hi gher emtting plants to control nore. However, the Agency
di sagrees with the coomenter that asserted that the use of
the 0.17 I b/mBtu em ssion rate requires greater reductions
across the control region than the 60 percent used in
determ ning the overall budgets. As discussed in the final
NOx SIP call as well as the October 21, 1998 section 126
proposal, 0.17 Ib/mBtu is the average effective em ssion
rate in place after |arge non-EGJs achi eve a regional
reduction of 60 percent (in the NOx SIP call region). 1In
the al l ocati on net hodol ogy, the Agency uses 0.17 | b/ mBtu
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for the sole purpose of initially proportionally allocating
the non-EQU portion of the state tradi ng program budget to
the large non-EGQUs affected by the section 126 rul enmaki ng.
Once the Agency determ nes each unit’s proportional share of
the total (by multiplying the unit’s baseline | evel of heat
input by 0.17 I b/mBtu), each unit’s allocation is adjusted
so that the total allocations issued matches the portion of
the state tradi ng program budget assigned for existing
sources. Wth this adjustnent, the total all owances issued
is consistent with the 60 percent control |evel assuned in
setting the State tradi ng program budget for |arge non- EGUs.
The Agency coul d have used an alternative em ssion rate (for
exanple, 0.15 I b/mBtu or 0.20 I b/mBtu) for cal culating the
initial unadjusted all owance |evel and each unit would still
end up with the sane | evel of allowances after the initial
all ocations are adjusted to match the budget.

The Agency plans to issue each subsequent update of
t he non- ECGU al | ocati ons based on heat input. This differs
fromthe approach adopted for EGUs because unlike for EGUs,
the Agency is not confident yet that output-based
all ocations for all non-EGJs are justified or that a
reasonabl e approach for collecting accurate output data can
be devel oped for all non-EGJs. The Agency acknow edges the
comenters’ suggestions for approaches that may be used to
cal cul at e out put-based al | ocati ons for non- EGUs but
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mai ntains that it currently does not have sufficient
information or basis for justifying output-based allocations
for large non-EGUs. EPA does not have access to thernal
(steam) output data for non-EGUs. Since the issuance of the
proposal, the Agency has held neetings with the Updating
Qut put Em ssion Limtation Wrkgroup, a stakehol der group
concerni ng out put - based al |l ocations. Sone wor kgroup nmenbers
have rai sed a nunber of issues and concerns that they
believe may make it undesirable and perhaps difficult or
i npossible to nonitor thermal output data and use it as the
basis for updated NOx all owance allocations. For exanple,
one wor kgroup nenber nentioned difficulties in neasuring
thermal output in the formof hot exhaust and in measuring
out put at ol der plants with conplicated configurations. In
contrast, power plants that sell their electric or thernal
out put are already nonitoring output and will have
relatively few problens to resolve conpared to sone of the
conpl ex industrial cogeneration facilities nmentioned by
i ndustrial boiler owners.

I ndustrial boiler owners al so questioned whet her
out put - based al |l ocations are appropriate for non-EGQJs, even
if they are technically feasible. Wrkgroup nenbers raised
several issues that do not exist for power plants. For
exanple, currently thermal output fromindustrial boilers is
monitored primarily for boiler control and safety, rather
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than for sale or for determning unit efficiency, and so the
avai l abl e nonitoring systens may be | ess accurate than
avai |l abl e for neasuring power plant output. Additionally,

t here does not exist an industrial boiler equivalent of the
interstate electricity “grid” that allows nore efficient
EGQUs to be dispatched nore frequently. This nay affect

whet her out put - based al |l ocati ons for non-EGUs woul d have the
sane potentially beneficial effects on efficiency and the
envi ronnent as out put-based all ocations. Because of the

| ack of data and the issues raised by these workgroup
menbers, the Agency maintains that further discussion and
further rul emaki ngs are necessary to address these issues.
Therefore, at this time the Agency is deciding to use heat
input as the basis for allocating initial NOx all owances to
non- EGUs as well as for determ ning subsequent allocations.

(2) Sources of Supporting Data for Allocations for Existing

Non-El ectric Generating Units. Today' s final rul e uses heat

i nput data as the basis for NOx all owance allocations to
non- EGUs. For the year 1995, EPA is using the sane heat
i nput data that it developed in the process of devel opi ng
t he Decenber, 1999 State em ssion budgets and em ssion
inventory. Were comenters provided acceptable data for
non- EGUs for additional years (1996-1998), EPA is using the
average of the two hi ghest ozone seasons of heat input for
the years 1995 through 1998 to cal cul ate unadj usted
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al l ocations, as the Agency does for all EGUs.

As di scussed above in section Ill1.B.3.a.i.(3), sone
comenters expressed support for a non-EGU al |l ocation
met hodol ogy that would be simlar to the methodol ogy used
for EGUs. One conmenter suggested that operators should be
al l owed to propose a typical year or series of years if 1995
was not typical for their operations. Oher comenters
suggested that the Agency request steam output data and use
this data to establish output-based allocations for non-
EGUs.

EPA proposed unit-specific allocations for non-EGJs in
Appendi x B of proposed part 97 (63 FR 56292). The Agency
based these allocations upon 1995 unit heat input data. EPA
devel oped these heat input data in the process of devel opi ng
the em ssion inventories used to establish State budgets.
EPA solicited coment on the underlying data used in those
al l ocations and the met hodol ogy used in determ ning the
allocations. In particular, EPA requested coment on
supporting data that could be used for allocations on August
9, 1999 and again on Septenber 15, 1999 (See 64 FR 43124 and
64 FR 50041). In the August 9, 1999 Notice of Data
Avai l ability, EPA made available data files that, anong
ot her things, contained heat input data for |arge non- EGUs
for the ozone season during the year 1995 (i.e., industrial
boilers or turbines with a design heat input greater than
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250 mBtu/hr). The Agency al so requested that non- EGUs
provi de heat input data from May through Septenber for the
years 1996, 1997, and/or 1998 where the heat input from May
t hrough Septenber for the year 1995 is not representative of
a non-EQJ s operation over the | ast several years.

I n general, EPA agrees that using nore years of
baseline data for non-EGUs could be nore representative of
unit operation over |onger periods of tine. However, EPA is
aware of no conpl ete databases of heat input data or NOx
em ssions data for non-EGUs that the Agency coul d use.
Furthernore, commenters have not provided or nentioned any
such dat abase. As noted above, EPA requested that non- EGUs
provi de heat input data fromcontrol periods in 1996, 1997,
and/ or 1998 where the heat input fromthe 1995 contr ol
period is not representative of a non-EGQJ s operation over
the | ast several years; this is simlar to one coomenter’s
suggestion to all ow operators to propose a typical year or
series of years if 1995 was not typical for their
operations. |f commenters have not provided heat input data
for 1996, 1997, or 1998, the Agency assunes that the
conpanies find their heat input data for 1995 to be
representative. |f comenters provided acceptable data for
1996, 1997, and/or 1998 during the public comment peri od,
then the Agency took the average heat input for the 2
hi ghest years from 1995 t hrough 1998 in determ ning that
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unit’'s baseli ne.

(3) Treatnent of New Non- EGUs. In the Cctober 21, 1998

proposal , the Agency created a set-aside for new non- EGUs
consistent wwth the provisions of part 96. Under the
proposal, new non-electricity generating units required to
participate in the Federal NOx Budget Trading Program woul d
have access to this set-aside. In 2003, 2004 and 2005, the
Agency proposed that each State set-aside would initially
hol d al |l owances equal to 5 percent of the NOx all owances in
the section 126 tradi ng program budget in the State.
Starting in 2006, each State set-aside would originally hold
2 percent of the NOx allowances in the section 126 trading
program budget in the State. |In the proposal, new non-EGUs
woul d receive allocations equivalent to 0.17 | b/ mBtu
mul tiplied by their utilization at maxi num capacity, and
then they would be subject to a reduction in their
allocation so that they only keep an allocation based on
their actual utilization. At the end of each rel evant
control period, EPA would return any all owances remaining in
the account on a pro-rata basis to the units that had
received an original allocation that had been adjusted to
create the new source set-aside in the State.

The Agency did not receive any comrent specific to the
treatnent of new non-EGJUs. Commenters general ly addressed
their coments as summarized in section II1.2.B.ii.d. to the
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treatment of new sources in general or new EGUs
specifically. Therefore, for the reasons discussed in
section I1l1.2.B.ii.d., the Agency is establishing a new
source set-aside for non-EGUs consistent with the new source
set-aside for EGUs. The Agency believes that a new source
set-aside of 5 percent is appropriate for the first five
year period of the program Likew se, for the updated

all ocation periods, the new source set-aside will have to
cover 10 years of new source growh (as conpared to 5 years
in the proposal ). Therefore a 5 percent set-aside is
appropriate for future years of the program (as conpared
with the 2 percent in the proposal).

The Agency is finalizing the foll ow ng approach to
distributing the allowances fromthe new source set-aside to
new non- EGUs. A new non-EGU can apply to receive all owances
fromthe new source set-aside at the lower of 0.17 | b/ mBtu
or its permtted rate multiplied by the heat input the unit
woul d be projected to use if it operated at maxi num
capacity. After the control period, the allocation is

subject to a deduction to reflect the unit’s actual heat

3The maxi mum nunber of years that a source may be required
to draw fromthe new source set-aside would be 10 years.

For exanple, if a source begins operating on or after May 1,
2003, it wll not have sufficient data (i.e., data for at

| east two full control periods) to receive an allocation for
t he 2008-2012 time period Therefore, it wll need to draw
fromthe new source set-aside for 10 years (2003-2012).
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i nput, and any all owances deducted for this reason are
transferred back to the new source set-aside fromwhich they
were allocated. At the end of each relevant control period,
EPA will return any allowances remaining in the set-aside
on a pro-rata basis to the existing units, i.e., the units
that received an original allocation that was adjusted to
create the new source set-aside in the State.

As was indicated in section I11.2.B.ii.d., the EPAis
concerned that under a first-come, first-served system it
i s possible that some new sources may not receive all owances
fromthe set-aside. Therefore, the Agency wll determ ne by
order the allowance allocations fromthe new source set-
aside by April 1 of the relevant control period to al
sources that have submtted approved requests for all owances
fromthe set-aside. |If the nunber of approved all owances to
be distributed exceeds the nunber in the set-aside, the
al l owances will be distributed proportionally to those
sources with approved applications. In that way, all new
sources will know prior to the control season that they wll
have access to all owances. Those new sources receiving
al l owances fromthe set-aside wll still be subject to
reducti on based on actual heat input at the end of the
control period. In the unlikely event that the nunber of
al | onances needed by new sources for conpliance exceeds the
supply, new units can purchase the needed bal ance of
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al l omances fromthe market.

To accommpbdate this change (consistent with the change
made for new EGUs), part 97 has been revised to require al
non- EGU applications for allowances fromthe new source set-
aside to be received by January 1 of the year for which the
unit is applying for allowances fromthe set-aside. The
Agency will review all the allowance requests and determ ne
the all owance all ocations fromthe set-aside as descri bed
above by April 1. The final part 97 also includes revised
| anguage whi ch describes how the Agency will allocate the
avail abl e allowances if, in total, new NOx Budget units
request nore all owances than are available in the new unit
set-asi de account for any given year. The EPA retained the
provi sions of part 97 that describe the distribution of any
al l omances remaining in the set-aside at the end of the year
to existing sources on a pro rata basis.

(4) Non-EGQJ Allocation Sumary. EPA is basing the initial

unadj usted all ocations to existing |l arge non-electric
generating units on each unit’s 1995 control period heat
input (in mBtu) (or where additional years of data have
been accepted, on the average of the unit’s two hi ghest
control period heat inputs from 1995-1998) nmultiplied by an
em ssion rate of 0.17 I b/mBtu. For large non-electric
generating units subject to the trading program 1995 heat

i nput data or the average of the 2 highest heat inputs from
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1995-1998 is used in the allocation calculation for the
control periods 2003, 2004, 2005, 2006, and 2007. The EPA
adj usts the allocation for each unit upward or downward so
that the total allocations match the aggregate em ssion
| evel s associated with the State’s | arge non-electric
generating units. Then EPA adjusts the allocations for each
unit proportionately so that the total allocation equals 95
percent of the aggregate em ssion | evels apportioned to the
State’s large non-electric generating units, in order to
provide for the 5 percent new source set-aside. As
descri bed above with regard to EGUs, EPA will round to the
near est whol e nunber of allowances in making all of the
above adjustnents. The provisions of 897.42(c) describe the
procedures for determ ning all owances and state explicitly
that cal cul ati ons expressed in pounds nust be converted to
tons and then to all owances. The Agency will record the
al l omances in the NATS one year at a tinme, by April 1 of the
year that is 3 years prior to the applicable control season

For each five year block follow ng 2007, the heat input
used in the allocation calculation for |arge non-electric
generating units will equal the average of the heat input
data fromthe 5 years preceding the year in which the update
is calculated except for the 2008-2012 allocations. For the
2008- 2012 bl ock of all owances, the Agency will use an
average of the heat input from 2002-2004. Once EPA
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conpletes the initial allocation calculation for al

exi sting NOx Budget units, EPA will adjust the allocations
to match the aggregate em ssion | evels apportioned to |arge
non-el ectric generating units and then adjust the allocation
for each unit proportionately so that the total allocation
equal s 95 percent of the aggregate em ssion |evels
apportioned to large non-electric generating units.

New non- EGUs may apply to receive all owances fromthe 5
percent set-aside. New sources with approved set-aside
al l omance requests will receive allowances based on the
| ower of either 0.17 Ib/mBtu or their permtted rate
mul tiplied by their utilization at maxi num desi gned heat
input. |f approved all owance requests exceed the nunber of
al | omances available in the set-aside, the Agency wl|
distribute the allowances on a pro-rata basis. Each unit
woul d be subject to a reduction in their allocation at the
end of the season (if necessary) so that they only keep an
al l ocation based on their actual heat input. Remaining
al l omances in the new source set-aside will be redistributed
back to existing sources.

As described in section Il11.B.3.a.ii.(5) of this
preanbl e, proposed (and final) 88 97.42(b), (c), and (d)
provide for the allocation of NOx all owances only to NOx
Budget units under 8 97.4 (i.e., large non-EGJs). The
proposal therefore inplied that sources that are not NOx

203



Budget units should not be allocated NOx al |l onances and
shoul d not retain any NOx all owances that the sources are
al l ocated. As discussed above, EPA is adding 8 97.42(g) to
address explicitly this aspect of the proposal. EPA notes
that the Agency anticipates that allocations to a source
that is later determned to be actually a non- NOx Budget
unit will rarely, if ever, occur.
4. The Compliance Supplement Pool

The EPA received comments in response to the proposals
for the NOx SIP call and section 126 action expressing
concern that sonme sources may encounter unexpected probl ens
installing controls by the May 1, 2003 deadline. The
coment ers suggested that these unexpected problens could
cause unacceptable risk for a source and its industry. 1In
particul ar, comenters expressed concern related to the
electricity industry, stating that the deadline could
adversely inpact the reliability of electricity supply.
Based on its own anal ysis, EPA believes sources wll have
anple tinme to install NOx control technol ogies and conply by
2003 and that there should be no interruption to the fl ow of
electricity due to the Federal NOx Budget Tradi ng Program
(For a further discussion of the feasibility of installing
NOx controls and NOx control inplenmentation and budget

achi evenent, see the supplenental proposal to the NOx SIP
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call (63 FR 57447), the Cctober 21, 1998 proposed section
126 rule (63 FR 56318), and the May 25, 1999 final Section
126 rule (64 FR 28302)). However, EPA chose to address
t hese concerns, despite disagreeing with the conmenter’s
concerns, and included a conpliance supplenent pool in the
final NOx SIP call and proposed the inclusion of one in the
Federal NOx Budget Trading Program The conpliance
suppl enment pool addresses commenters’ concerns by ensuring
the availability of a limted nunber of allowances in
addition to the State budgets, at the start of the program
In the Cctober 21, 1998 section 126 rule, EPA proposed
to include a conpliance suppl ement pool which was anal ogous
to the pool in the NOx SIP call. The EPA proposed a capped
pool budgeted at the State | evel proportional to the
percent age of ozone season reductions for which all of the
sources in a State are responsi ble for under the section 126
control renmedy. EPA proposed using simlar procedures for
establishing the size of the individual State conpliance
suppl enment pool s under the section 126 control renedy as
under the NOx SIP call. 1In the May 25, 1999 section 126
final rule (64 FR 28310) EPA finalized the existence of the
conpl i ance suppl enent pool and the fact that the tonnage in
the 126 conpliance suppl enment pool for a given State woul d
be equal to the tonnage in the NOx SIP call conpliance
suppl enent pool .
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In today’s rule, EPAis finalizing the nethod by which
EPA will distribute the all owances in the conpliance
suppl enment pool to individual units. The Cctober 21, 1998
action proposed two options for distributing the pool
al l omances. Under the first option, EPA would distribute
pool allowances for early reduction credits only. Under the
second option, EPA would distribute a portion of the pool
al | ownances as early reduction credits and woul d reserve sone
remai ning portion for sources that denonstrate a need for a
“direct” distribution nethod. (See 63 FR 56319-20). Today’s
part 97 provides for the distribution of the conpliance
suppl enent pool allowances for early reduction credits only.
Sources may request early reduction credits for reductions
made during the 2001 and 2002 ozone seasons equal to the
di fference between 0.25 I b/mBtu and the unit’s NOX
em ssions rate, nultiplied by the unit’s actual heat input
for the applicable control period if certain conditions are
met. (For a detailed discussion of the requirements for
early reduction credits finalized in today’'s rule see
[11.B.4.b below). After conpletion of the 2004 end-of -season
reconciliation process, EPAw Il retire all conpliance
suppl enment pool all owances remai ning i n NATS.

Today’s final rule adopts the early reduction

distribution nethod proposed on Cctober 21, 1998 with one
exception. Under the proposal, the credits were distributed
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on a first cone, first served basis with requests due by
Cctober 31 of the year for which early reduction credits are
requested. Under today’s final rule, sources nust submt al
requests for early reduction credits by February 1, 2003.

(Pl ease see below for a detailed discussion of why EPA
changed the early reduction credit request deadline).

EPA notes that recent information reinforces EPA' s
initial determnation that there is very little or no risk
to the electricity industry and electricity reliability from
conpliance with the section 126 action. First recent
reports fromthe North Arerican Electric Reliability Counci
(NERC) and the Md Atlantic Area Council found that
conpliance with the NOx SIP call is unlikely to cause
electricity reliability problens. (See docket A-97-43, item
X-A-07). Today' s section 126 action, of course, requires
conpliance by significantly fewer sources because it covers
significantly fewer States than the NOx SIP call. Second,
recent experience in the Ozone Transport Conmi ssion
denonstrates that installation of Selective Catalytic
Reduction (SCR), which EPA estimates to be the nost
conplicated and tinme consum ng NOx control neasure to
install, can be conpleted in less than a year. For exanple,
the Public Service of New Hanpshire installed SCR at its
Merrimack Station in Bow, New Hanpshire on its Unit 1
boiler in 44 weeks and its Unit 2 boiler in in 48 weeks.
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(See docket A-97-43, item nunber X-N-04).

Despite this recent information further suggesting that
a conpliance suppl enent pool may not be needed, the Federal
NOx Budget Tradi ng Program i ncl udes the conpliance
suppl enment pool as adopted in the May 25, 1999 section 126
final rule. The section 126 conpliance suppl enent pool
provi des the sanme nunber of allowances for distribution to
sources in a State or portion of a State as the NOx SIP cal
conpl i ance suppl enent pool. Each State covered by the
section 126 action has the sanme size conpliance suppl enent
pool as under the NOx SIP call, and each partial State's
conpl i ance suppl enent pool under the section 126 action has
been prorated based on the ration of the partial State
tradi ng program budget to the whole State tradi ng program
budget. EPA is adopting this approach for two reasons.
First, this addresses the concerns that sone comenters
continue to express concerning the risk to the electricity
i ndustry from conpliance. Second, making the conpliance
suppl enment pool in each State or portion of a State
effectively the same size under the section 126 action and
the NOx SIP call allows for integration of any State NOx
Budget Tradi ng Prograns that may be adopted in SIPs and
approved as neeting the SIP call wth the Federal NOx Budget
Trading Programthat EPA is requiring under section 126.
For exanple, if EPA applies the Federal NOx Budget Trading
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Programto a given State and a SIP for that State including
a State NOx Budget Trading Programis approved and in effect
before the 2004 control period (which is the last control
peri od before pool allowances expire), sources in the State
will be able to retain the pool allowances distributed to

t hem under the federal programif the pool is the sane size
under the two progranms. |If instead the section 126 pool
were |arger than the NOx SIP call pool, sources m ght have
to give up pool allowances, thereby reduci ng sources’
ability to plan conpliance using such allowances. |If the
opposite were true, and the section 126 conpli ance

suppl enment pool were snmaller than the NOx SIP cal
conpl i ance suppl enent pool, then integration of the State
and Federal trading programwoul d be hanpered.

EPA recei ved nunerous conments on its proposal for a
conpl i ance suppl enent pool under the section 126 control
remedy. Included in the cooments were several advocating for
allowing unlimted generation of early reduction credits,
i.e., an uncapped conpliance supplenent pool. The EPA
capped the pool in its My 25, 1999 section 126 final rule
because the pool del ays achi evenent of the progranis
em ssions reductions goal. Each allowance in the pool
represents an extra ton of NOx em ssions which can be
emtted. The credits fromthe pool potentially inflate the
NOx budget for future ozone seasons (i.e., in 2007) because
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sources may use the pool’s allowances for conpliance in 2003
and 2004 and bank their allocations. The cap on the
conpliance supplenent pool limts this inflation of the
budget and ensures a |imted potential adverse inpact on
air quality in future ozone seasons. It also reflects the
limted potential need for the pool to guarantee that al
sources will hold sufficient allowances to conply with the
programrequirenents in the 2003 ozone season. A |larger cap
or no cap at all would further delay the achi evenent of the
NOx budget in future ozone (i.e., 2007) seasons and thus the
program s environnmental goal. (For further discussion of
how EPA devel oped the conpliance suppl enment pool and why EPA
limted its size, see the supplenental proposal to the NOx
SIP call (63 FR 57428), and the final NOx SIP call (64 FR
57429), and the Response to Comments Docunent for the My
1999 Section 126 Rul emaki ng action (section IV.D.).

Aside fromthe comments advocating for unlimted
generation of early reduction credits, EPA received no other
coments on its proposal to use the sanme conpliance
suppl enent pool in both its NOx SIP call and section 126
actions. (EPA did receive nunerous coments on the proposed
em ssions reduction requirenments for early reduction credits
whi ch are discussed in detail in section Il11.B.4.b bel ow).
For the reasons discussed above, in today’'s rule, EPA
reaffirms its May, 1999 decision to finalize a conpliance
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suppl enment pool whose size is anal ogous to the size of the
conpl i ance suppl enent pool under the NOx SIP call.
a. Size of the Compliance Supplement Pool

The aggregate conpliance suppl enent pool, under this
section 126 action is 97,159 tons. It is smaller than the
conpl i ance suppl enent pool under the May 25, 1999 section
126 final rule (64 FR 33956) and the conpliance suppl enent
pool under the NOx SIP call because this rule affects a
smal | er nunmber of sources. In the June 24, 1999 Interim
Final Stay of Action of Section 126 Petitions for Purposes
of Reducing Interstate Ozone Transport (64 FR 33956), EPA
stayed the effective date of the May 25, 1999 final rule
regarding petitions filed under section 126. As a result of
this action, four States (Indiana, Kentucky, M chigan and
New York) listed in the May 25, 1999 section 126 final rule
(64 FR 28200) are now only partially covered by today’s
section 126 final action. Seven entire States, (Al abans,
Connecticut, Illinois, Massachusetts, M ssouri, Rhode Island
and Tennessee) are no | onger covered. (Please see section
|.A.1 of this preanble for further discussion of the effects
of the June 24, 1999 stay on this final rule). As noted
above, for the States affected by this section 126 acti on,
today’s final rule adopts State specific conpliance

suppl enment pools essentially identical in size to the pools
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avai |l abl e under the NOx SIP call with the exception of the
four partial States. For the four partial States, EPA
nodi fi ed the nunber of conpliance suppl enent pool all owances
under the section 126 action to accurately reflect the
changes in their section 126 tradi ng budgets. The EPA
prorated the partial States’ section 126 conpliance

suppl enent pool s based on the ratio of the partial state
tradi ng program budget to the whole State tradi ng program
budget. For exanple, if all large EGJs and | arge non- EGUS in
| ndi ana were required to conply with the section 126 control
remedy its tradi ng budget would be 58,186 tons. However,
since only a portion of the sources in Indiana are required
to conply, Indiana s section 126 tradi ng program budget is
7,170 tons, or 12.32% of the whole State tradi ng budget.
Therefore, to remain consistent with the nodifications to

t he tradi ng program budget, EPA also prorated the conpliance
suppl enent pool for affected sources in Indiana by this
ratio, resulting in a conpliance suppl enent pool of 2,454
tons. Simlarly, for section 126 affected sources in
Kentucky the ratio of the partial State trading program
budget to the whole State tradi ng program budget is 54.10%
and in Mchigan and New York it is 82.76% and 49. 88%
respectively.

The State distribution of the conpliance suppl enent
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pool listed intable Ill-1is identical to the distribution
promul gated in the Decenber 1999 “Technical Amendnent to the
Fi ndi ng of Significant Contribution and Rul emaki ng for
Certain States for Purposes of Reduci ng Regi onal Transport
of Ozone” with the exception of the seven States no | onger
covered by the section 126 action and the four parti al

states (Indiana, Kentucky, M chigan and New YorKk).

Table I'l11-1 State Conpliance Suppl ement Pools (Tons)
State Conpl 1 ance
Suppl ement  Pool
Del awar e 168
District of 0
Col umbi a
| ndi ana 2,454
Kent ucky 7,314
Mar yl and 3, 882
M chi gan 9, 398
New Jer sey 1, 550
New Yor k 1, 379
North
Carolina 10, 737
Chi o 22,301
Pennsyl vani a 15, 763
Virginia 5, 504
West Virginia 16, 709
Total 97,159

b. Distribution of the Compliance Supplement Pool to Sources
Under today’s final rule, EPAw Il distribute the conpliance
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suppl enent pool allowances to sources for early reduction
credits (see 897.43). Allowances fromthe conpliance
suppl enment pool will be available for sources to use for
conpliance in the 2003 and 2004 control periods only. After
the 2004 reconciliation process, EPAw Il retire any
conpl i ance suppl enent pool allowances remaining in the NATS.
As delineated in 897.43, any NOx Budget unit may
request early reduction credits for reductions made during
the 2001 and 2002 ozone seasons equal to the difference
between 0.25 I b/mBtu and the unit’s NOx em ssion rate,
multiplied by the unit’s actual heat input for the
applicable control period if certain conditions are net. The
unit nust: (1) install nonitoring equipnment according to
part 75 wth no |l ess than 90 percent nonitor data
availability during the 2000 control season; (2) be in ful
conpliance with State or Federal em ssions related
requi renents; (3) reduce its NOx emssion rate to |ess than
80 percent of its NOx emission rate in 2000; and (4) emt at
arate below 0.25 Ib/mBtu. A unit nust apply for early
reduction credits by February 1, 2003. If the tons of NOx
al l omances in the conpliance suppl enent pool for a State
exceed the nunber of accepted early reduction credit
requests in that State, EPA w Il allocate one NOx al |l owance
for each ton of certified early reduction credit. Part 97
provides for the retiring of any NOx al |l owances remaining in
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the conpliance suppl enent pool after all certified requests,
for 2001 and 2002, have been granted. Based on the analysis
di scussed bel ow, EPA does not expect this to happen.

However, if, the anount of accepted reduction credits are
nore than the size of the pool for that State, EPA wll

[imt the nunmber of credits distributed to the size of the
conpl i ance suppl enent pool for a State and reduce each
applicant’s credits pro-rata based on the nunber of accepted
credits fromeach unit. The EPA wll determ ne by order the
allocations for early reduction by April 1, 2003 and w |
record the allocations by May 1, 2003.

In addition, under today’s final rule, sources |ocated
in States in the OIC region that are subject to this section
126 action will be allowed to bring their banked 2001 and
2002 vintage OTC all owances into the NOx Budget Trading
Program as early reduction credits. As is the case for any
State outside of the OIC, if the nunber of eligible banked
OTC all owances is less than a State’s conpliance suppl enent
pool, the remaining credits will be retired. If the NOx
Budget units in an OTC State hold banked OTC al | owances in
excess of the amount of credits in the State' s pool, EPA
will limt the nunber of credits distributed to the size of
t he conpliance suppl enent pool for that State and reduce
each applicant’s credits pro-rata based on the nunber of
accepted, banked OTC al |l owances from each unit.
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Under both the NOx SIP call and the section 126 contr ol
remedy, all affected sources may apply for, and receive
early reduction credits. Under part 97, only large electric
generating units and non-electric generating units are
subject to the NOx trading program Under the NOx SIP call,
however, States have the flexibility of expanding the
uni verse of affected sources beyond | arge electric
generating units and non-electric generating units, i.e., to
i nclude portland cenent kilns or electric generating units
that serve a generator with a nanepl ate capacity greater
than 15 MM rather than 25 MM. Therefore, the allowances in
the conpliance suppl ement pool may be available to nore
categories of sources under the NOx SIP call than under the
section 126 control renedy.

In the Cctober 21, 1998 proposed section 126 rule (63
FR 56292), EPA solicited conmment on other alternatives for
di stributing the conpliance suppl enent pool including
distributing the pool to States and allowing States to
distribute their pool to their respective sources. The EPA
al so proposed another alternative for distribution of the
pool by the Agency to sources. Using this method, EPA would
first allocate NOx al |l owances for early reduction credits as
descri bed above. However, instead of retiring any NOx
al l omances remaining after the allocation for early
reduction credits, EPA would distribute the NOx al | owances
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directly to sources that denonstrated a need. Under this
“direct distribution” nmethod, a source would be required to
denonstrate that achieving conpliance by May 1, 2003 woul d
create undue risk to either its operation or industry and
that it could not acquire allowances for the 2003 ozone
season fromthe market.

Commenters fromelectric utilities and other industries
commented in favor of letting the States distribute the
conpl i ance suppl enent pool, citing increased flexibility for
the States and concerns about |ogistical delay if EPA awards
them One commenter suggested that the responsibility be
given to States with the stipulation that if a State fails
to informEPA of howit will distribute the pool, EPA wll
distribute it under a default procedure.

Under the assunption that EPA would distribute the
conpl i ance suppl enent pool, nearly all of the commenters
agreed that at |least a portion of the conpliance suppl enent
pool should be distributed for early reduction credits.
Commenters fromindustries, environnental organizations and
State agencies argued that distribution exclusively as early
reduction credits would stimulate the market and encour age
early reductions. The remaining commenters, all from
electric utility or other industries, argued in favor of a
conbi nation of early reduction credits and direct
distribution. These comenters asserted that since the
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credits nust be accepted by EPA and are subject to a
ratcheting down if there is over-subscription to the pool,
conpani es have no guarantee that they will receive early
reduction credits and therefore cannot rely on themin their
conpliance strategies. The commenters further asserted that
only direct distribution guarantees that sources who
actually need the additional allowances will receive them
One comment er who supported flow control argued that
al | omances carried over into the Federal NOx Budget Trading
Programin 2003 as early reduction credits should be
consi dered banked and subject to flow control if applicable
in 2003. (See section I11.B.5 of this preanble for a
di scussion of flow control under the Federal NOx Budget
Tradi ng Progran.
The EPA al so received comrent on the proposed
requi renents for early reduction credits. Numerous
comenters argued that reductions in 2000 shoul d be
eligible. Commenters proposed that sources should only be
required to reduce their NOx em ssion rate by 10 percent
rat her than 20 percent of their 2000 rate, that all sources
who achieve a level of 0.25 I b/mBtu by May 1, 2002 should
receive early reduction credits, and that all reductions
beyond Title IV Acid Rain limtations should be eligible.
One commenter argued that in the case of over-
subscription to the conpliance suppl enent pool, allowances
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shoul d be distributed anong the sources which earned early
reduction credits pro-rata based on the sources’ percentage
of annual reductions required under the section 126 action
rather than on a first cone, first served basis. Another
commenter stated that the nunber of banked al | owances
remaining in a source’s account in an Ozone Transport Region
State at the end of 2002 accurately reflects the source’s
early reductions and should be counted as such. According
to the coomenter, in order to bank OTC al | owances a unit’s
em ssion level nust reflect a 55 to 65% reduction or a 0.2
I b/mBtu em ssion rate. Therefore, banked OTC al | owances
meet EPA's early reduction standards.

Part 97 is a federal program designed to be inplenented
and adm ni stered directly by EPA in accordance with section
126 of the Clean Air Act. For this reason, EPA decided to
retain the responsibility of distributing the pool to
sources and finalized today’'s rule accordingly. This is
consistent with the fact that EPA is already allocating the
NOx al | owances under the federal trading program States
will have the authority to distribute allowances fromthe
conpl i ance suppl enent pool and the State tradi ng program
budget if the State submts an approvable SIP

The Agency disagrees with comenters who argued that
di stribution by EPA woul d cause delay. The EPA has
commtted, in today's final rule, to issuing, allocating and
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recording all NOx all owances for early reduction credits
before the start of the initial control period, May 1, 2003.
In order to ensure that the Adm nistrator neets that
deadline, today’'s rule requires owers and operators to
submt an early reduction credit request by February 1,
2003.

Under the Federal NOx Budget Trading Programfinalized
inthis rule, EPAwWII distribute the conpliance suppl enent
pool for early reduction credits only. Early reduction
credits encourage sources to make em ssions reductions
before they are required to do so. The EPA disagrees with
the comenters who stated that direct distribution is
necessary to ensure that all sources will be in conpliance.
First, as discussed above, EPA believes sources will have
enough tinme to install the control equi pnent needed for
conpliance before the May 1, 2003 deadline. Second, as
di scussed in detail bel ow, EPA expects the conpliance
suppl enment pool to be fully subscribed. Therefore, early
reduction credits will provide the sanme pool of extra
al l omances available for conpliance during the first 2 years
of the programas direct distribution. Sources that need
extra all owances for conpliance will have access to them
t hrough the all owance market. Because these all owances w |
be generated and distributed to sources before May 1, 2003,
sources will have tine to buy extra NOx all owances before
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t he deadline for hol ding NOx al |l owances to cover em ssions.
Wi | e EPA acknowl edges that there may be sone degree of
uncertainty regarding the nunber of credits a source wll
receive, it disagrees with the coomenters’ assertion that
EPA’ s approach to distributing conpliance suppl enent pool
al l omances for early reduction credits gives sources no
certainty that they will receive allowances and that sources
therefore cannot rely on them when devel opi ng conpl i ance
strategies. EPA s approach provides assurance that some NOx
al l omances w Il be received, and sources can estimte what
anounts they are likely to receive. |If there is under-
subscription of the pool, then sources will receive a N
al l omance for each of their early reduction credits. |If
there is over-subscription of the pool, sources will still
receive NOx al |l owances, al beit pro-rated, but the entire
pool will be allocated. The fornmula for pro-rata allocation
is revised by mnor word changes that clarify, but do not
make a substantial change in the proposed formula. For
exanple, the order of multiplication and division is changed
wi t hout changing the results of any cal cul ation using the
formula. 1In addition, the final rule provides that the
Adm nistrator will make available to the public the total
anount of early reduction credits requested for sources in
each State. Sources will therefore be able to nmake
reasonabl e estimates of and by May 1, 2003 will know, how
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many al | onances they are receiving before the start of the
program and can plan their conpliance strategies
accordingly. (For further discussion on why EPA is
di stributing the conpliance suppl enent pool for early
reduction credits, see 63 FR 57474 and the Response to
Comment s Docunment for the Final NOx SIP call (section
| X. E. 2)).

Today’s final rule provides that, if there is over-
subscription of the conpliance suppl enent pool, NOx
al l owances will be distributed pro-rata based on credits
generated and not on a first conme, first served basis.
Consequently, the rule sets a single deadline (February 1,
2003) for subm ssion of all early reduction credit requests.
Only this distribution nethod retains the incentive to
continue to generate early reduction credits after the
subscription | evel has been reached. By generating nore
credits, sources will qualify for a larger portion of the
pool after the credit requests have been ratcheted down to
the Il evel of the pool. The various nethods suggested by
commenters do not retain this incentive because they fix the
nunber of allowances a source can receive once the pool is
fully subscribed and di scourage continued operation of NOx
control neasures. For exanple, one commenter suggested an
alternate distribution nethod if the pool is over-
subscri bed. This commenter suggested distributing the
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credits in proportion to a source’s required section 126
reductions anong all sources generating early reduction
credits, sources would receive no benefit by continuing to
reduce em ssions below the level required for early
reduction credits. The early reduction credit would serve
only as an eligibility requirenment for allowances which
woul d be distributed based on the source’ s required
reducti ons under the section 126 control renedy.

As finalized, part 97 also allows banked 2001 and 2002
vintage OIC al | omances to be carried over into the NOx
Budget Trading Programas early reduction credits, provided
t he nunber of credits issued do not exceed the States’
respective conpliance suppl enent pools. As explained in the
preanble to the final NOx SIP call (63 FR 57475), “the EPA
bel i eves that banked al | owances held by sources in the OIC
program woul d qualify as being... verifiable, and
quantifiable [early reductions]... The banked all owances
woul d al so be verified and quantified according to the
procedures in the OIC program which are essentially
identical to the requirements that will be in place under
the NOx Budget Trading Program” In particular, as stated
in 897.43, early reductions nust be nonitored according to
part 75, subpart H Since at |east May 1999, sources in the
OTC States have been nonitoring NOx nmass em ssions accordi ng
to part 75 (but not subpart H), as supplenented by the OIC
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nmoni toring techni cal guidance docunent. The guidance is
essentially identical to the requirenents of part 75,
subpart H for nost sources. It allows sone additional
flexibility beyond part 75, subpart H primarily for snal
turbines that are 25 MM or less and emt a relatively smal
anount of NOx em ssions. These sources are not required to
participate in the Federal NOx Budget Tradi ng Program and
are not eligible for early reduction credits and the
conpl i ance suppl enent pool. Furthernore, the few units

whi ch are granted additional flexibilities under the OTC
nmoni toring techni cal gui dance docunent and are required to
conply with the section 126 control renedy, are snmall units
with relatively low |l evels of NOx em ssions. Due to their
relatively low levels of NOx em ssions, EPA does not expect
these units to have significant nunbers of banked al | owances
(i.e., early reduction credits) in the year or two before
sources in OIC States nonitor using subpart H of part 75.
Moni toring under the OTC technical guidance is not
acceptable for nonitoring in the long termunder this
section 126 action. However, because of the nature of the
di fferences as explained above, it is adequate in the short
termto quantify NOx em ssion reductions for early reduction
credits as OIC sources nmake the transition fromthe OIC NOx
Budget Programto the Federal NOx Budget Tradi ng Program
(For further discussion of integration of the OIC NOx
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Tradi ng Program and t he Federal NOx Budget Tradi ng Program
see the final NOx SIP call 63 FR 57475).

The EPA di sagrees with the comment that early reduction
credits should be considered “banked” at the start of the
control period in 2003 and therefore subject to flow control
i f applicable. EPA included the conpliance suppl enent pool
as an additional flexibility mechani smfor sources during
the first 2 years (2003 and 2004) during which they are
required to conply. To the extent conpliance flexibility is
needed, it is nost likely to be needed in the first two
control periods of the program The EPA is granting sources
the full flexibility provided by the pool in the 2003 and
2004 control periods by not inplenenting flow control,
regardl ess of the nunber of banked all owances, until 2005.
(For a discussion of why EPA del ayed i npl enentation of flow
control from 2004 to 2005 see below, section I11.B.5)

Today’s rule finalizes early em ssions reduction
requirenents for credits ained at ensuring that the
reductions are: (1) real, surplus and quantifiable and (2)
achieving full subscription of the pool. Under-subscription
woul d nmean that sources did not have access to all of the
al | omances available to them Over-subscription m ght
encourage sources to turn off NOx controls, i.e., in 2002,
causing an increase in NOx em ssions and in ground | evel
ozone. Wile today’'s final rule retains sone incentive for
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sources to continue generating early reductions after the
pool is fully subscribed, the incentive will be stronger if
there is no over-subscription.

Under the NOx SIP call, States may accept, for
di stributing conpliance suppl enent pool allowances, credits
for reductions made starting with the 2000 ozone season.
However, under today’s final rule for the section 126
trading program only reductions made in 2001 or 2002 can
generate credits. The EPA is finalizing this requirenent to
m nimze the potential for over-subscription and nore
inportantly to ensure that the reductions are in response to
this programrather than required under another and to
ensure that the reductions are calculated froma verified
basel i ne. For exanple, Phase Il of the Acid Rain Program
goes into effect in 2000, posing nore stringent limts on
NOx em ssion rates. |If sources were to earn credits for
their reductions in 2000, the reductions nay in fact be due
to required reductions under the Acid Rain Program Early
reduction credits are meant to reward sources that nake
reducti ons beyond those required for other prograns and
before the start of the Federal NOx Budget Tradi ng Program

The year 2000 marks the earliest opportunity for a
verified baseline. Today’'s rule requires units applying for
early reduction credits to report their NOx em ssion rate
and heat input in accordance with subpart H of part 97 for
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the full control period on which their baseline em ssion
rates are determned. The unit’s nonitor data availability
must be not |ess than 90 percent during the control period.
This will prevent units from having significantly higher
reported baseline emssion rates if their nonitoring
systens are not operating properly and they use substitute
data that nay overstate em ssions. The EPA notes that since
it revised subpart H of part 75 and the electronic data
reporting format in May 1999, units would not be able to
report according to these requirenments during 1999 as the
rul e becane effective after the start of the 1999 ozone
season. Under part 97, the year 2000 serves as the baseline
year from which EPA can verify em ssions reductions.

In addition, today's final rule requires that units for
which early reduction credits are requested nust be in ful
conpliance with State or federal NOx em ssion control
requirenents in 200 through 2002. This ensures that
reductions in 2001 and 2002, which are calculated fromthe
2000 baseline, do not reflect reductions required by other
State or federal emssion limts that were effective in
2000. This also ensures that a unit is not earning credit
for reduction early when the unit is actually in violation
of other emssion Iimts and should be reduci ng even nore.

To further ensure that early reductions are real and
surplus, today’s rule also requires sources to reduce their
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NOx em ssion rates to | ess than both 80 percent of their
2000 rates and 0.25 |l bs/mBtu. Early reduction credits are
based on the difference between 0.25 | bs/mBtu and source’s
NOx em ssion rate. |If sources are not required to reduce
their NOx em ssion rates to | ess than 80 percent of their
2000 rates, units already emtting below 0.25 [ bs/mBtu in
2000 coul d apply and receive credit w thout making any
reductions. Renoving or changing this provision, as
suggested by commenters, would allow these “low emtters” to
receive credit even though they made little or no additional
reductions in response to the section 126 requirenents. The
m ni mrum 20 percent |evel of reduction is appropriate to
ensure that the reduction reflects significant efforts to
reduce em ssions and not sinply variation in NOXx em ssions
t hat woul d occur w thout any significant reduction efforts.
Requiring a unit to reduce its NOx em ssion rates to
| ess than 80 percent of its 2000 rates and 0.25 I b/mBtu in
order to be eligible establishes a control |evel bel ow which
a unit must reduce em ssions to generate early reduction
credits. Al affected sources nust conply by May 1, 2003,
and, as expl ai ned above, recent experience has shown that
SCR may be successfully installed in less than a year. In
anal yzing potential control |evels and determ ning the
appropriate level for generation of early reduction credits,
EPA therefore assuned that one third of the units projected
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to install SCR would install their SCRin 2001 with an
additional third in 2002 and the final third in 2003. The
anal ysi s assuned that each year, the SCR installations would
be conplete before the start of the ozone season, i.e., with
sufficient time for sources to earn reduction credits in
2001 and 2002. (For a further discussion of the feasibility
of installing NOx controls and NOx control inplenentation
and budget achi evenent dates pl ease see 63 FR 57447 and 64
FR 28302). The EPA then used IPMto estimate the summer

fuel usage for units projected to install SCR at 15000
Trillion Btus (Docket # XXXX). Assum ng that units with SCR
woul d operate at a control |evel of 0.10 | bs/ mBtu, EPA

anal yzed units’ potential to generate early reduction
credits.

At less stringent em ssion control |evel requirenents
such as 0.30 I bs/mMBtu or 0.35 | bs/mMmBtu, the analysis
showed units with SCR installed in 2001 and 2002 coul d
generate enough early reduction credits to oversubscribe the
conpl i ance suppl enent pool by nore than 30 percent or 65
percent respectively. |If early reduction credits were
rewarded for anything below Title IV Acid Rain |levels, as
two comrenters suggested, EPA estimates that 1.5 mllion
early reduction credits could be generated. Wth a control
| evel of 0.25 | bs/mBtu, the analysis showed that units with
SCR installed in 2001 and 2002 coul d generate 112, 000
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credits, slightly less than the conpliance suppl enent pool
avai |l abl e under the section 126 control renedy.

However, EPA expects units with SNCR also to earn early
reduction credits and conducted an simlar analysis to
estimate the nunber of credits units with SNCR could
generate. For this analysis, EPA nade the sanme assunption
as it did for SCR installation, i.e., that one third of al
SNCR installations would occur in 2001, with an additional
third in 2002 and the final third in 2003. The EPA then
used IPMto estimate that 63 percent of units projected to
install SNCR woul d operate the controls at a | evel |ow
enough to earn early reduction credits. |IPMalso estinated
the average NOx rate for these units at 0.21 | bs/mBtu and
their summer fuel usage at 1200 Trillion Btus. Based on
these results, EPA calculates that units with SNCR w || be
able to generate nearly 24,500 early reduction credits.

This results in a conbined regi onwi de potential early
reduction credit generation of 136,000, at approximately the
size of the conpliance suppl enent pool. (For further

di scussion of early reduction credits see 63 FR 25936 and 63

4The anal ysis conducted to estinmate the potential early
reduction credits treated the entire States of M chigan,

| ndi ana, Kentucky, and New York. However, the size of the
pool (97,159) reflects the fact that only portions of these
States are actually covered. Therefore, in EPA expects the
anount of early reduction credits to be |less and to be
closer to the size of the conpliance suppl enent pool than

t he anal ysi s suggests.
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FR 57474) .

Al though this analysis projects the anmount of
potential early reduction credits on a region w de bases,
EPA maintains that the analysis is also indicative of the
potential amount of early reduction credits at the statew de
| evel . The basic assunptions underlying the region-w de
anal ysis also apply on a State-wide basis. In its region-
wi de anal ysis, EPA assuned that units would install a range
of controls (specifically SCR and SNCR) throughout the
region. Based on |IPM projections, EPA believes that there
will be a range of controls installed, including SCR and
SNCR, in nost individual States. Simlarly, EPA believes
that its assunption of the frequency of installation (i.e.,
one third each year from 2001- 2003 before the start of the
rel evant ozone season) is also reasonable at the State | evel
since the conpliance date of May 1, 2003 applies to each
i ndi vidual source, and therefore, in aggregate, to each
State. Wen developing the State tradi ng program budgets,
EPA used uniformcontrol |evel across the region (i.e., 0.15
| bs/ Bt u (assum ng historic ozone season heat i nput
adj usted for growh to the year 2007) for large EGUs and a
60 percent reduction in ozone season NOx em ssions conpared
to uncontrolled gromh in 2007 for |arge non-EGJs). Because

the controls are uniform EPA anticipates that each State
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have a controlled EGQJ em ssion rate, in aggregate, around
0.15 I b/mBtu and a controlled EGJU em ssion rate, in
aggregate, around 0.17 |b/mBtu. Therefore, EPA projects
that, consistent with EPA's regi on-w de anal ysis, sources in
each individual State will reduce their NOx em ssion rates
in 2001 and 2002 to below 0.25 | bs/mBtu and generate enough
early reduction credits to fully subscribe the State
conpl i ance suppl enent pool.
5. Banking

Banking is generally defined as all ow ng sources that
make em ssions reductions beyond current requirements to
save and to use these excess reductions to exceed
requirenents in a later control period. Today's final rule
al | ows banking consistent with the Cctober 21, 1998 proposed
section 126 rule (63 FR 56312). Allowances not used for
conpliance may be “banked,” i.e., carried over into the next
conpliance period for use. Sources may bank unused
al l omances starting in the first control period of the
tradi ng program (2003). NOx Budget units that hold
addi ti onal NOx al |l owances beyond what is required to
denonstrate conpliance in a given control period may carry-
over these banked all owances to the next control period.

Al l owances are valid until used for conpliance or
deducted from an account for other purposes. Wth one

exception (i.e., conpliance supplenent pool allowances) NOx
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al | omances never expire. Banked all owances may be used or
sold for conpliance in future control periods. (See bel ow
for a discussion of nmanagenent of banked al |l owances under
the section 126 action).

Cting it as a mechanismfor increased flexibility and
cost savings, the commenters unani nously supported banki ng.
The EPA agrees with the comenters that banking provides
flexibility to sources. It allows themto nmake reductions
beyond required | evels and “bank” the unused portion for use
or sale later. Banking has several advantages: it can
encourage earlier or greater reductions than are required
from sources, stinulate the market, and encourage efficient
use of the market. Banking can also provide flexibility in
achi eving em ssions reduction goals, i.e., by allowng
sources to accommodat e periodic increased generation
activity that may occur in response to interruptions of
power supply fromnon-NOx emtting sources. (For further
di scussion on EPA' s rationale for including banking see the
Suppl enental proposal to the NOx SIP call (63 FR 25934 and
25944), the final NOx SIP call (63 FR 57472), and the
Response to Comments docunment for the final NOx SIP cal
(Section I X.E.), and the Cctober 21, 1998 proposed section
126 rule (63 FR 56312)).

The EPA is finalizing the proposed regi onwi de fl ow

control mechanismto control the use of banked all owances
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when a significant percentage of all allowances are banked
w th one exception. Under the Cctober 21, 1998 section 126
proposal, flow control, if applicable, would have begun in
2004 (i.e., after the conpletion of the end of season
reconciliation process in 2003). 1In final part 97, however,
fl ow control cannot be triggered, regardl ess of the nunber
of banked al | owances, until 2005 (i.e., after conpletion of
the 2004 end of season reconciliation process). (Please see
bel ow for a detail ed discussion of why EPA del ayed the
i npl ementation of flow control). As originally proposed,
the flow control nechani smestablishes a discount ratio of
2-for-1 on the use of banked all owances above a certain
| evel . The discount ratio becones effective when banked
al | onances exceed 10 percent of the all owabl e NOx em ssi ons
for all sources covered by the NOx trading program The
di scount ratio only applies to all owances when they are used
for conpliance purposes. Allowances sold or traded on the
al | omance market are never subject to flow control

The majority of the commenters di sagreed with
restricting the use of banked all owances. Comenters
asserted that flow control will decrease sources
flexibility and di scourage both the use of the market and
early em ssions reductions. Nunmerous commenters pointed to
unrestricted banking in the Title IV Acid Rain Programas a

key reason that the Acid Rain Programis cost effective. A
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few comenters suggested nodified fl ow control nechani sns,
such as setting the trigger level for flow control at 20
percent rather than 10 percent of the all owabl e NOx

em ssions, or using an alternative discount ratio, such as
1.2:1 or 1.3:1. One comenter argued that the flow contro
rati o was not designed based on air quality needs.

The Agency recei ved several comments that supported
flow control. Commenters stated that banking restricted by
flow control still provides flexibility for sources while
[imting the potential for "“excessive use” of banked
al l owances in a given control period | eading to increased
ozone.

Today’s rule ainms to achieve specified limts on ozone
season NOx em ssions in specified years for the purpose of
reduci ng NOx and ozone transport fromupwi nd States found to
be significantly contributing to the non-attainment of NAAQS
in downw nd States during the ozone season. EPA believes it
is appropriate to manage banked al | owances, by placi ng sone
limtation on the anobunt of em ssions variability that may
occur as a result of using banked all owances. Fl ow control
provi des sone neasure of insurance that banked al |l owances
w Il not be used excessively and thereby result in section
126 named sources significantly contributing to downw nd
non-attai nnent. The discount ratio, when triggered, also

provi des an added benefit for the environnment by all ow ng
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two al |l owances to be renpved for every one ton of NOx
emtted. That extra allowance deducted fromthe system
represents one less ton of future NOx em ssions. At the
sane time, flow control retains nuch of the flexibility and
benefits associated with banking for sources. (For further
di scussion of the requirenents of section 126 and how
today’s rule neets them see the preanble to this rule
(Sections I1.A, 11.B., and I1I11.D), the May 25, 1999 section
126 final rule (64 FR 28254, and 28307), and the final NOx
SIP call (63 FR 57431).

The EPA changed the first year in which flow contro
may be triggered from 2004 under the proposal, to 2005 under
final part 97. The EPA del ayed flow control’s inplenentation
date in response to commenter’s concerns regarding the
feasibility of installing the NOx control equi pnent required
as a result of the section 126 control renedy w thout any
risk to electricity reliability. The EPA believes it is
appropriate to give sources trading under the Federal NOx
Budget Trading Programthis additional flexibility in |ight
of recent experience with the OTC s NOx tradi ng program At
the conpletion of the first ozone season for the OIC s
trading program EPA calculated a prelimnary flow contro

ratio of 0.49%. (Note: 0.49 represents the fraction of an

The flow control ratio of 0.49 is based on prelinmnary
em ssions data that has not yet been quality assured by EPA
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OTC source’s banked al |l owances that will be deducted at the
rate of one allowance per ton of NOx em ssions during the
2000 ozone season end of season reconciliation process. The
remai ning fraction (0.51) of an OTC source’s banked

al l owances will be subject to the discount ratio under flow
control and deducted at the rate of two all owances per ton
of NOx em ssions). Wiile, based on its analysis under the
NOx SIP call, EPA does not expect flow control to be
triggered in either the section 126 region or the wder SIP
call region, EPA understands that the OTC programs
relatively large flow control ratio has hei ghtened sources
concerns that there will not be enough all owances for
conpliance in the initial years of the Federal NOx Budget
Trading Program \While EPA disagrees with these concerns,
it is addressing commenters’ concerns by both adopting (as
di scussed above) a conpliance suppl enent pool and del ayi ng
the inplenmentation of flow control until 2005. This
approach gives sources greater assurance that they wll be
abl e to use conpliance suppl enent pool all owances for
conpl i ance and before such all owances expire. (For a
detail ed di scussion of commenter’s concerns and EPA's

response regarding the effects of inplenenting the section

After EPA has quality assured the em ssions data the flow
control ratio |isted my change. However, EPA does not
expect a significant change in its val ue.
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126 control remedy on the reliability of electricity see
section I11.B. 4. of this preanble. For a further discussion
of the feasibility of installing NOx controls and NOx
control inplenentation and budget achi evenent dates pl ease
see 63 FR 57447 and 64 FR 28302).

However, the Agency does not believe it is appropriate
to delay inplementation of flow control beyond 2005.
Section 126 requires naned sources to elimnate their
significant contribution to doww nd non-attai nnent as
expeditiously as practicable. Further, any delay beyond
2005 woul d potentially interfere with the attai nment needs
of downw nd petitioning States. Downw nd petitioning states
general ly nust denonstrate attai nment by 2007, and to do so
they will have to rely on three years of air quality data,
from 2005 t hrough 2007. Were flow control del ayed beyond
2005 there is a risk that excessive use of banked al |l owances
in 2005 would all ow continued significant contribution in
that year, which would in turn jeopardi ze the attainnent
goal s of the dowmwi nd States. The EPA believes that
del aying the inplenentation of flow control by just one
year, from 2004 to 2005, together with adopting the
conpl i ance suppl enent pool, strikes an appropriate bal ance
bet ween comenters’ concerns and the environnmental goal of
126, i.e., to elimnate significant contribution from nanmed

sources as expeditiously as practicable.
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EPA notes that the fact that the Acid Rain regul ations
provide for unlimted banking of sulfur dioxide allowances
is not relevant to the treatnent of banking here. 1In
devel oping the Acid Rain regul ations, EPA did not adopt any
[imtation on banking because title IV itself provides for
unlimted banking. See 42 U.S.C. 7651a(3) (definition of
“al l owances”) and 7651b(b) (stating that an all owance
aut hori zes em ssions of 1 ton of sulfur dioxide in the
current or any later year). No simlar statutory provision
applies to the NOx Budget Tradi ng Program

Commenters al so rai sed concerns that flow control w |
di scourage early em ssions reductions. Wile EPA agrees
that flow control may | essen the incentive to make early
reductions, the Agency disagrees with the assertion that it
removes all incentives for early em ssions reductions. Flow
control has a limted effect because it does not prohibit a
source from banking or selling excess NOx al | owances t hat
are the result of em ssions reductions or prohibit a source
fromusing the excess NOx all owances. \When the 2-for-1
di scount rate is triggered, this discourages (but does not
bar) excessive use of banked all owances'® and tends to limt

total emssions in any given control period, thereby

%Consequently, it is still necessary to limt the nunber of
al l onances in the conpliance suppl enent pool as discussed
above.
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supporting the goal of achievenent of attainnent in downw nd
non- attai nment areas by 2007. Furthernore, by not
i npl ementing flow control until 2005, flow control wll not
affect a source’s incentive to generate early reduction
credits. Allowances fromthe conpliance suppl enent poo
(1.e., early reduction credits) will expire after the end of
season reconciliation process in 2004, before flow control
may be triggered under final part 97

The EPA di sagrees with the conmmenters’ assertions that
flow control will discourage the use of the narket and Iimt
sources’ flexibility. As discussed above, flow control has
limted effects and does not significantly reduce the
benefits associated with banking, (i.e., flexibility to
sources, stinulation of the market, and incentive to over-
conply). Also, as discussed above, it discourages the
excessi ve use of banked al |l owances and thereby supports
achi evenent of the programi s environnental goals. Since the
w thdrawal ratio is known before the start of the control
period, sources wll knowif and at what |evel flow control
wi Il be applied and can plan their conpliance strategies
accordingly. The EPA nmaintains that banking with the
finalized flow control nmechani sm achi eves a reasonabl e
bal ance between, on one hand, flexibility and encouragenent
of greater reductions than required and, on the other hand,

ensuring achi evenent of the environnental goals of the NOx
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Budget Tradi ng Program

When EPA proposed the part 96 NOx Budget Trading
Programin 1997, it exam ned various options for managi ng
banked al | owances. These options included placing a limt
on the nunber of all owances a source could bank and using a
sour ce- by-source approach to flow control rather than a
regi onw de approach. The EPA finalized the part 96 and the
section 126 action with a regi onwi de approach to fl ow
control because EPA believed that regionwi de flow contro
best retains the flexibility associated with banking while
l[imting the potential negative inpact on the achi evenent of
air quality goals due to the “excessive use” of allowances
in a given control period. (Further discussion of why EPA is
choosi ng to manage banked al | owances with a regi onwi de
approach to flow control can be found in the suppl enental
proposal for the NOx SIP call (63 FR 25935), the final NOx
SIP call (63 FR 57473), and in the Response to Conments to
the Final NOx SIP call Docunent (Section I X E.4)).

By del aying the inplenentation of flow control under
the section 126 control renedy until 2005, EPA is giving
sources tradi ng under the Federal NOx Budget Tradi ng Program
one year of additional flexibility over sources trading
under possible State rules in response to the NOx SIP call.
However, the flow control discount ratio only applies to

al | onances when they are used for conpliance purposes.
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Al l owances sold or traded on the all owance nmarket are never
subject to a discount ratio. Furthernore, since all sources
in both the section 126 region and the wi der NOx SIP cal
region are under a cap that was derived fromthe sane
em ssions control |evel assunptions, the transfer of
al l onances froma source subject to flow control to a
source not subject to flow control, or vice versa, does not
risk violating the emssions limtations applicable to
either region. Therefore, EPA does not believe that the one-
year difference between the two trading prograns (parts 96
and 97) will interfere with the trading of NOx all owances
and sees no need to restrict trading between the two regions
as aresult of this difference. (For further discussion of
tradi ng between the section 126 region and the w der SIP
call region see section IIl1.A. 4 of this preanble). After
2005, flow control will be consistent between the Federal
NOx Budget Tradi ng Program and possible State rul es under
the NOx SIP call and the nodel NOx Budget Tradi ng Program
rule (part 96). |If flow control, which affects conpliance,
were elimnated entirely sources m ght have an incentive to
shift em ssions fromthe wider NOx SIP region to the section
126 region or vice versa.
6. Emissions Monitoring and Reporting

Today’s final rule finalizes nonitoring provisions in

subpart H of part 97. This subpart references the
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nmonitoring and reporting requirenments of subpart H of part

75. The provisions of subpart H of part 75 were finalized

on Cctober 27, 1998 and revised on May 26, 1999 (See 63 FR

57498- 57514 and 64 FR 28624-28630).

I n general, EPA has retained essentially the sane
nmonitoring provisions in part 97 that it proposed. Sources
subj ect to the Federal NOx Budget Program nmust conply with
the nonitoring provisions of part 75 for NOx em ssions and
heat input rate. These sources include |large electric
generating units and large industrial boilers or industrial
turbines. Internal conbustion engi nes, glass manufacturers,
cenent kilns, or other NOx emtting sources are not required
to comply with the Federal NOx Budget Tradi ng Program and
therefore are not required to conply with part 75. However,
if a small electric generating unit, a small industrial
boiler, or a small industrial turbine chooses to opt-in, it
must conply with part 75. Coal-fired units nust nonitor
their NOXx mass em ssions and heat input using continuous
em ssion nonitoring systens (CEM5). Gas-fired and oil-fired
units have additional nonitoring options, including:

. Fuel sanpling and anal ysis and fuel usage to determ ne
heat input rate for all gas-fired and oil-fired units
(Appendi x D of part 75);

. Unit-specific correlations of NOx and heat input rate,

for gas-fired and oil-fired peaking units (Appendix E
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of part 75); and
. The I ess rigorous nonitoring procedures in 875.19, for

gas-fired and oil-fired units that emt less than a

certain tonnage!” of SO, or NOx during a year or ozone

season.
In addition, any affected source has the option of
petitioning the Adm ni strator under subpart E of part 75 for
an alternative to a NOx CEMS. Alternative nonitoring
systens nust be approved by EPA before they may be used to
report em ssion data for conpliance. Sources that
voluntarily opt-in to the Federal NOx Budget Tradi ng Program
must neet part 97 nonitoring requirenents.

Today’s final rule includes sone revisions to subpart
H of part 97 to be consistent wwth the May 26, 1999
revisions to part 75. For exanple, EPA has revised the
| anguage of 8§ 97.70(c) to allow for conditional validation
of data before certification testing is conpleted. See 64
FR 28564 and 28575, May 26, 1999. Simlarly, 897.72 is
revised to provide that data are considered invalid and nust
be replaced by substitute data when nonitors do not neet
gqual ity assurance or data validation requirements for

certification, recertification, or quality assurance

YFor units in the Acid Rain Program the linmts are 25 tons
of SO, and 50 tons of NOx per year. For units that are not
subject to the Acid Rain Program such as industrial
boilers, the limt is 25 tons of NOx per ozone season.
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testing, as set forth in part 75. See 64 FR 28575-28577.
By further exanple, in 897.71(b)(2), the Agency revised
| anguage concerni ng changes to a nonitoring systemthat
require recertification to be consistent with recent changes
to 875.20(b). See 64 FR 28582 and 28594. 1In addition, EPA
revised the deadlines in 897.74(d)(2) for subm ssion of
quarterly reports for units not subject to the Acid Rain
Program The Agency nade these revisions to be consistent
wi th changes in 875.74(c) concerning reporting for the ozone
season, instead of the entire year. See 64 FR 28581-28583.
Furt her, throughout subpart H of part 97, the Agency uses
the terns “heat input rate” and “stack flow rate” instead of
“heat input” or “flow to clarify the value that nonitoring
equi pnment neasures on an hourly basis during unit operation
and that must be reported for each hour of unit operation.
This is consistent with the use of these terns in the
revisions to part 75. See 64 FR 28664- 28665 and 28668-
28671. In order to clarify the distinction between “heat
i nput” and “heat input rate,” the Agency added a definition
for “heat input rate” in 897.2. Further, the “heat input”
definition itself is revised to state clearly the units of
measure (i.e., tinme period, nmBtu, Btu, and |Ib) used in
cal cul ati ng heat i nput.

Today’s final rule also revises subpart Hto reflect

t he approach that EPA is adopting for allocating NOx
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al l omances. In the final part 97, EPA requires units
subject to the Federal NOx Budget Trading Programto nonitor
and report heat input. This is consistent with EPA' s
approach in today’'s final rule of initiating the program
t hrough all ocati ons based on heat input for the years 2003
t hrough 2008. The Agency has revised 8897.70(a)(2) and
97.76 to reflect that under the Federal NOx Budget Tradi ng
Program the Adm nistrator allocates initially on the basis
of heat input for each State. |In contrast, under part 96,
States all ocate all owances and have the option of allocating
based on sonme ot her approach. As discussed above, EPA pl ans
to propose requirenents for nonitoring and reporting of
out put data, either electric generation or thermal output,
intime for electric generating units to nonitor and report
out put data by the year 2002. Because the nonitoring
equi pnent for output is already installed at the vast
majority of units, the Agency anticipates that these future
provisions will result inlittle or no additional cost.

In today's final rule, EPA also adopted sone
subst antive changes from subpart H of part 96 and the
Cct ober 21, 1998 proposed section 126 rule in order to
sinplify certain nonitoring provisions. For exanple, the
final rule reflects the follow ng changes. First, |anguage
is added to 897.71(b)(3)(iv)(D) to make it clear that the

procedures for lost certification apply either to notices of
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di sapproval of certification applications or to notices of

di sapproval of certification status through audit
decertification. Second, the various dates in proposed
897.71(c) for provisional certification of the | ow nass

em ssi ons excepted net hodol ogy under 875.19 are renoved and
replaced by a few nore general dates. For units that do not
have certified nonitoring equi pnrent when the NOx authorized
account representative submts the certification application
for the | ow mass em ssi ons excepted net hodol ogy, the date of
provi sional certification is the date of the subm ssion of
the certification application. For units that already have
certified nonitoring equi pnent when the NOx authori zed
account representative submts the certification application
for the | ow mass em ssions excepted net hodol ogy, the date of
provi sional certification is either January 1 of the next

cal endar year or May 1 of the next control period, depending
on whet her the source reports on an annual or a control
season basis. The schedule of multiple provisional
certification dates in the proposal, on one hand, was
unnecessarily conplicated and, on the other hand, did not
cover all possible situations. The nultiple dates in the
proposed | anguage are unnecessary because a source can
provi de data back to the beginning of the year or contro
season to qualify to use the method. Third, the Agency

added | anguage to 897.71(b)(3)(v)(A) referencing the
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appl i cabl e procedures in part 75 concerning m ssing data for
initial certifications or recertifications to repl ace
invalid data. Finally, EPA revised the proposed 897.74(d)
to make it clear that em ssions data nust be recorded and
reported as of the dates specified in the provision and that
the references to provisional certification also apply to
the | ow nass em ssion excepted nethodol ogy (under
897.71(c)), as well as to the procedures for nonitoring
equi pnent under 897.71(b)(3)(iii). Sonme provisions in the
proposal nentioned only the reporting of data, although the
data nust, of course, be recorded in order to be reported.
In today’s final rule, EPA also adopted sone m nor word
changes from subpart H of part 96 and the COctober 21, 1998
proposed section 126 rule that clarify, but do not alter the
substance of, the provisions. First, 897.70(b) includes
m nor word changes that restate the conpliance deadlines in
proposed 897.70(b) to distinguish nore clearly anong the
deadl i nes based on whether the unit is under 897.4(a)(1) or
897.4(a)(2) (i.e., electric generating unit or non-electric
generating unit) and whether the unit reports on an annual
or control period basis. The changes also clarify that the
deadl ines apply to the owners or operators of the units and
cover the nmonitoring requirements in 8897.70(a)(1) through
(3) and that data must be recorded, reported and quality

assured. Second, proposed 897.70(c)(1l) is renoved because
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it essentially duplicates 897.70(b)(2). Third, in 897.70,
EPA renoved references to certain non-NOx Budget units
(1.e., units on a conmmon stack with NOx Budget units under
875.72(b)(2)(ii)) and replaces themw th a general reference
to such non-NOx Budget units. The general reference
reiterates the requirenment in part 75 that such units neet
the sanme requirenents as units with emssion limtations
(here, NO; Budget units). Fourth, 897.71(b) introductory
text is reordered and revised to make it clear that
8897.71(c) and (d) provide additional requirenents for units
subject to the | ow mass em ssion net hodol ogy or an
alternative nonitoring system Section 97.71(c) and (d)

i nclude parallel changes. Finally, a reference to 875.66 is
added to 897.75(b) to nake it clear that the requirenents of
875.66 apply to petitions under part 97.

Under subpart H of part 97, EPA requires sources in the
Federal NOx Budget Trading Programto nonitor and report
their em ssions in accordance with rel evant portions of part
75. (These provisions also apply to nonitoring of em ssions
from sources under the NOx SIP Call). The EPA pronul gated
revisions to part 75 that establish NOx mass nonitoring
requi renents and provide greater flexibility to regul ated
sources. The EPA made these changes in subpart H of part 75
at the same tine the Agency finalized the NOx SIP Call on

Cct ober 27, 1998.
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Subpart H of part 97 addresses nonitoring and reporting
requi renents including general requirenents, initial
certification and recertification procedures, out of control
periods, notifications, recordkeeping and reporting, and
petitions. The provisions are essentially the sane as the
nmonitoring-related provisions in subpart H of part 96, with
cross references to the appropriate sections of parts 75 and
97.

Sonme of the differences between the provisions reflect
the fact that adm nistration of the nonitoring requirenments
wi |l be overseen by only EPA under part 97, rather than by
both EPA and the permtting authority under part 96. As a
result, for exanple, nonitoring certification applications
under part 97 will be submtted to the Adm nistrator and the
appropriate EPA Regional Ofice in addition to the
permtting authority, and the Adm nistrator, not the
permtting authority, will act on the applications.

Further, the Adm nistrator will process all audit
decertifications and all petitions for alternatives to the
noni toring requirenents.

A nunber of commenters expressed support for the
proposed nonitoring requirenents in part 75, subpart H A
few comenters agreed that part 75, subpart H should be used
as the basis for nonitoring requirenents for sources

participating in the trading program Comenters agreed
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that the ability to accurately and consistently account for
all em ssions should be included as one of the criteria for
i ncl udi ng sources in the trading program

However, some comrenters rai sed specific concerns
regarding the nonitoring requirenents as proposed. In
particul ar, these commenters raised concerns about the
potential burden of inposing CEMS requirenents on snaller
units and suggested alternatives to CEMS for certain
sources. One commenter noted that part 75 requirenents
shoul d not be applied to small EGUs such as pre-1990 peaki ng
conmbustion turbines and units |less than 25 MAé, since this
approach woul d not be cost-effective and woul d di scourage
smal | sources fromparticipating in the tradi ng program
However, this comrenter added that the recent revisions to
part 75 in subpart H appear to address this concern. Sone
commenters noted that units that currently do not use CEMS
and that will be potentially subject to the trading program
shoul d have the option of denonstrating conpliance with
em ssion limtations by using non- CEMS net hodol ogi es, such
as title V nonitoring, emssion factors, or fuel use data.
Anot her commenter asserted that the permtting authority
shoul d have the option of allow ng predictive em ssion
nmonitoring systens in appropriate circunstances. O her
commenters reiterated the concerns about part 75 nonitoring

that they had nentioned in the context of the NOx SIP Call.
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The EPA agrees with commenters who stated that it is
appropriate to require sources to nonitor and report
em ssions to denonstrate conpliance with the requirenents of
the trading programusing the provisions set forth in
subpart H of part 75. Electric generating units serving
generators of 25 MM or less are not required to nake
em ssion reductions or to participate in the Federal NOx
Budget Trading Program Unless these units voluntarily opt-
into the program they are not required to nonitor
em ssions under today’s final rule. The EPA believes that
the nost cost-effective units to control are included in the
trading program (See Section IV.C. of the Response to
Comment s Docunment for the April 30, 1999 final rul emaking
under section 126).

Many of the commenters who expressed concern about the
use of CEMS specifically stated their concerns about
requiring CEMS on relatively small or infrequently operated
units. The EPA believes that this concern is addressed
t hrough two provisions in part 75 that allow reduced
monitoring for these types of sources. Specifically, there
are provisions in 8 75.19 and Appendi x E of part 75 that
all ow | ess expensive nonitoring and exceptions to the use of
NOx CEMS. Section 75.19 allows gas-fired and oil-fired
units that qualify as lowemtters to use em ssion factors

as one option for cal culating NOx nmass em ssions. Appendi X
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D of part 75 allows oil-fired and gas-fired units to neasure
their fuel usage to determ ne heat input, rather than
installing CEMS for this purpose. Appendix E of part 75
allows infrequently operated oil-fired and gas-fired units
to develop a unit-specific correlation of NO, em ssion rate
and heat input rate, rather than installing NO; CEMS to
measure NO; em ssions. The EPA believes that the nonitoring
provisions in part 75 are tailored to different types of
sources, and give considerable flexibility for smaller

sour ces.

As explained in section VII.D. 3. of the preanble to the
final NOx SIP Call and in responses in section C. 3. of the
NOx SIP Call Response to Comment docunent, EPA does not
beli eve that other options that conmenters suggested as
alternatives to CEMS adequately quantify NOXx nmass em ssi ons
for ensuring conpliance with the trading program Sone of
t he commenters who were concerned about the use of CEMS
suggested no alternative neans of determ ning conpliance
wth a NOx mass em ssions limt. For exanple, sonme
coment ers suggested using title V conpliance assurance
monitoring (CAM protocols in part 64. However, CAM
protocols are intended to verify that a source’s em ssions
stay below a certain rate; they are not intended to
accurately neasure nass em ssions. For this and several

ot her reasons, EPA concluded in the preanble to the CAM
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regul ations that CAM nonitoring was not appropriate for use
in an em ssions trading program (62 FR 54915, 54916, and
54922). The EPA notes that sone of the provisions of 875.19
for low mass em ssion units are simlar to commenters
suggestions for use of em ssion factors conbined with an
actual firing rate.

Under subpart E of part 75, a source could use a
predictive em ssion nonitoring system (PEMS) if the NOX
Aut hori zed Account Representative petitions to use the PEMS
and EPA approves the PEMS as neeting the requirenents of
subpart E. The EPA is currently working together with
sources on a long-term project to exam ne the perfornance of
PEMS conpared to CEMS. PEMS is not yet a nonitoring nethod
that is generally applicable.
IV. Administrative Requirements
A. Executive Order 12866: Regulatory Planning and Review

Under Executive Order 12866 (58 FR 51735, QOctober 4,
1993), the Agency nust determ ne whether a regulatory action
is "significant” and therefore subject to Ofice of
Managenent and Budget (OVB) review and the requirenents of
the Executive Order. The Order defines "significant
regul atory action" as one that is likely to result in a rule
t hat may:

(1) have an annual effect on the econony of $100

mllion or nore or adversely affect in a material way
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t he econony, a sector of the econony, productivity,
conpetition, jobs, the environnment, public health or
safety, or State, local, or tribal governnents or
comuni ti es;

(2) create a serious inconsistency or otherw se

interfere with an action taken or planned by anot her

agency;

(3) materially alter the budgetary inpact of

entitlenents, grants, user fees, or |oan prograns or

the rights and obligations of recipients thereof; or

(4) raise novel legal or policy issues arising out of

| egal mandates, the President's priorities, or the

principles set forth in the Executive O der.

The EPA believes that today’'s action is a "significant
regul atory action."” The adoption of the Federal NOx Budget
Trading Program in lieu of the default renmedy contained in
the May 25 NFR, raises novel legal and policy issues that
are appropriate for OVB consideration.

However, this action wll not inpose any additional
costs or burdens on regulated entities beyond the costs that
woul d have been associated with the requirenents inposed by
the May 25 NFR.  This action is limted to changing the
mechani sm for maki ng the findings under section 126, staying
the affirmative technical determ nations based on the 8-hour

ozone NAAQS, and replacing the default control requirenents
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for sources with the Federal NOx Budget Tradi ng Program

Renoving the automatic triggering nmechani smfor making
findings and instead making findings based on the 1-hour
standard directly through this action sinply changes the
mechani sm for maki ng the section 126 findings. Those
section 126 findings woul d have been nade with or w thout
today’s action. Nor does this rule change the scope or
substance of the findings. Wth the stay of the NOx SIP
call requirenent for States to submt SIP revisions by
Septenber 30, no States containing sources covered by the
section 126 findings had submtted SIP revisions by that
date. As a consequence, EPA would not have been able to
propose approval of any SIP subm ssions conplying with the
NOx SIP call by Novenber 30. Thus, the section 126 findi ngs
made in today’'s rule would have been automatically triggered
on Novenber 30 under the May 25 NFR in the absence of
today’ s action.

Today’s rule al so stays the affirmative technical
determ nati ons based on the 8-hour ozone NAAQS. This action
stays requirenments that would otherw se have been inposed on
sources in seven states and i nposes no new requirenments with
respect to those sources. Finally, while the Federal NOx
Budget Tradi ng Program contains new requirenments for
conpliance, the Trading Programrepl aces the default renedy,

whi ch contained |l ess flexible, and hence, nore costly,
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requi renents for conpliance that otherw se would have
appl i ed under the May 25 NFR. Thus, with respect to these
provisions as well, today’s rule inposes no new additional
costs. Because today’s action inposes no new conpliance
burdens beyond what ot herw se woul d have been required under
the May 25 NFR, this action will not have an annual effect
on the econony of nore than $100 million.

For the May 25 NFR, EPA relied for purposes of
Executive Order 12866 on anal yses prepared for the NOx SIP
call (63 FR 57356, QOctober 27, 1998). Today' s rule wll
reduce the costs of the May 25 NFR by narrowing its scope
and providing a nore flexible conpliance regine. Thus, EPA
has prepared a RI A summari zing the potential inpacts
associated wth the final section 126 regul ati ons cont ai ned
in 40 CFR 52.34, as nodified by today’s action, titled
“Regul atory | npact Analysis for the Final Section 126
Petition Rule.” (The EPA is referring here to the full set
of requirenents under 40 CFR 52.34 as the “final section 126
regul ations,” “section 126 regul ations,” or “section 126
rule.”) This R A assesses the costs, benefits, and econom c
i npacts associated with federally-inposed requirenents in
the final section 126 regul ations to reduce NOx em ssions
from sources contributing to downw nd nonattai nment of the
ozone NAAQS. It takes into account the changes in the NOx

em ssions inventory made as a result of the inventory
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correction notices referred to earlier in this notice, the
substitution of the Trading Program for the default renedy
as well as the narrower geographic scope covered by and
fewer sources affected by the section 126 renedy as a result
of EPA's stay of the affirmative technical determ nations
based on the 8-hour NAAQS for ozone.

The RIA for the final section 126 regul ati ons addresses
the costs and benefits associated with reduci ng em ssions at
sources covered by the petitions submtted to EPA. The R A
concl udes that the national annual cost of actions by
af fected sources to conply with the section 126 rule is
approximately $1.0 billion (1990 dollars) and $1.2 billion
(1997 dollars). The RIA also concludes that by using EPA' s
preferred approach to nonetizing reductions in PMrel ated
premature nortality - the Value of Statistical Life (VSL)
approach - total nonetized benefits (fromreductions in
ozone and PM concentrations) of the final section 126 rule
are projected to be around $1.4 billion (1997 dollars). Any
conpari son of benefits and costs for this rule will provide
limted information, given the inconplete estinmate of
benefits. However, even with the limted set of benefit
categories we were able to nonetize, nonetized net benefits
(i.e. nmonetized benefits net of costs) using EPA's preferred
met hod for val uing avoided incidences of premature nortality

are approximately $0.3 billion (1997%).
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The adoption of a value for the projected reduction in
the risk of premature nortality is the subject of continuing
di scussion wthin the econom c and public policy analysis
comunity within and outside the Admnistration. 1In
response to the sensitivity on this issue, we provide
estimates reflecting two alternative approaches. The first
approach -- supported by sone in the above community and
preferred by EPA -- uses a Value of a Statistical Life (VSL)
approach devel oped for the Cean Air Act Section 812
benefit-cost studies. This VSL estimate of $5.9 nillion
(1997%) was derived froma set of 26 studies identified by
EPA using criteria established in Viscusi (1992), as those
nost appropriate for environnmental policy analysis
appl i cations.

An alternative, age-adjusted approach is preferred by
sone others in the above conmmunity both within and outside
the Adm nistration. This approach was al so devel oped for
the Section 812 studi es and addresses concerns with applying
the VSL estimate —-reflecting a valuation derived nostly from
| abor mar ket studies involving healthy working-age nmanual
| aborers— to PMrelated nortality risks that are primrily
associated with older populations and those with inpaired
health status. This alternative approach |eads to an
estimate of the value of a statistical life year (VSLY)

whichis derived directly fromthe VSL estimate. It differs
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only in incorporating an explicit assunption about the
nunber of |life years saved and an inplicit assunption that
the valuation of each life year is not affected by age.?!®

The nean VSLY is $360, 000 (1997%); conbining this nunber

with a nean |life expectancy of 14 years yields an age-

adj usted VSL of $3.6 mllion (19979%).

Bot h approaches are inperfect, and raise difficult
met hodol ogi cal issues which are discussed in depth in the
recently published Section 812 Prospective Study, the draft
EPA Econom c Cui delines, and the peer-review commentaries
prepared in support of each of these docunents. For
exanpl e, both nethodol ogi es enbed assunptions (explicit or
inplicit) about which there is little or no definitive
scientific guidance. |In particular, both methods adopt the
assunption that the risk versus dollars trade-offs reveal ed
by avail abl e | abor market studies are applicable to the risk
versus dol lar trade-offs the general popul ati on woul d nake
in an air pollution context.

EPA currently prefers the VSL approach because,

8Specifically, the VSLY estimate is cal cul ated by
anmortizing the $5.9 mllion nmean VSL estinmate over the 35
years of |ife expectancy associated with subjects in the

| abor market studies. The resulting estimte, using a 5
percent discount rate, is $360,000 per life-year saved in
1997 dollars. This annual average value of a life-year is
then multiplied times the nunber of years of remaining life
expectancy for the affected population (in the case of PM
related premature nortality, the average nunber of $ |ife-
years saved is 14.
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essentially, the nethod reflects the direct, application of
what EPA considers to be the nost reliable estimtes for
val uation of premature nortality available in the current
economc literature. Wile there are several differences
bet ween the | abor market studies EPA uses to derive a VSL
estimate and the particulate matter air pollution context
addressed here, those differences in the affected
popul ations and the nature of the risks inply both upward
and downward adj ust nents. For exanple, adjusting for age
differences may inply the need to adjust the $5.9 mllion
VSL downward as woul d adjusting for health differences, but
the involuntary nature of air pollution-related risks and
the Il ower |evel of risk-aversion of the manual |aborers in
the | abor market studies may inply the need for upward
adj ustnents. In the absence of a conprehensive and bal anced
set of adjustnent factors, EPA believes it is reasonable to
continue to use the $5.9 mllion val ue while acknow edgi ng
the significant limtations and uncertainties in the
available literature. Furthernore, EPA prefers not to draw
distinctions in the nonetary val ue assigned to the lives
saved even if they differ in age, health status,
soci oecononm ¢ status, gender or other characteristic of the
adul t popul ati on.

Those who favor the alternative, age-adjusted approach

(1.e. the VSLY approach) enphasize that the value of a
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statistical life is not a single nunber relevant for al
situations. Indeed, the VSL estimate of $5.9 mllion (1997
dollars) is itself the central tendency of a nunber of
estimates of the VSL for sone rather narrowy defined
popul ations. \When there are significant differences between
t he popul ation affected by a particular health risk and the
popul ations used in the | abor market studies - as is the
case here - they prefer to adjust the VSL estinate to
reflect those differences. Wile acknow edging that the
VSLY approach provides an admttedly crude adjustnent (for
age though not for other possible differences between the
popul ations), they point out that it has the advantage of
yielding an estimate that is not presunptively biased.
Proponents of adjusting for age differences using the VSLY
approach fully concur that enornpus uncertainty renmains on
both sides of this estimte - upwards as well as downwards -
and that the populations differ in ways other than age (and
therefore |ife expectancy). But rather than waiting for al
rel evant questions to be answered, they prefer a process of
refining estimates by incorporating new informtion and
evidence as it becones avail abl e.

Using an alternative, age-adjusted approach to val ue
reductions in premature nortality - the Value of Statistical
Life Year (VSLY) approach - total nonetized benefits are

projected to be around $0.9 billion (1997%). The total
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noneti zed net benefits using this approach are approxi mately
$-0.3 billion (1997%). Due to practical analytical
limtations, EPA is not able to quantify and/ or nonetize al
potential benefits of the section 126 rule.

The EPA submtted this action to OVB for review
Changes made in response to OVB suggestions or
recommendations will be docunented in the public record. The
docket is available for public inspection at the EPA's Air
Docket Section, which is listed in the ADDRESSES section of
this preanble. The RIA is available in hard copy by
contacting the EPA Library at the address under
“Avail ability of Related Information” and in electronic form
as di scussed above in that sane section.

B. Regulatory Flexibility Act

The EPA has determned that it is not necessary to
prepare a regulatory flexibility analysis in connection with
this final rule. The EPA has also determned that this rule
wi |l not have a significant econom c inpact on a substantia
nunber of small entities. Small entities include snal
busi nesses, small organi zations, and small governnental
jurisdictions.

As di scussed above in section IV.A, today s action does not
create any new requirenments that would i npose costs beyond
t hose that woul d have been inposed under the May 25 NFR

Thus, this rule wll not have a significant econom c i npact
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on a substantial nunber of small entities.

For the May 25 NFR, EPA prepared a Regul atory
Flexibility Analysis, but noted that it would update the
anal ysi s upon promnul gation of the final Federal NOx Budget
Tradi ng Program which coul d change the nunber of smal
entities affected by the rule. Thus, EPA has updated the
RFA to reflect the changes nade by today’ s rule.

For purposes of assessing the inpacts of the section
126 regul ations at 40 CFR 52. 34, as nodified by today’s
rule, on small entities, small entity is defined as: (1) a
smal | business that neets the criteria published in 13 CFR

section 121, as shown in the follow ng tabl e:

SI ZE STANDARD

SI C CODE ECONOM C ACTIVITY | N NUMBER OF
EMPLOYEES OR
M LLI ONS OF
DOLLARS
2611 Pulp mills 750
2821 Plastics materials, synthetic 750

resi ns, and nonvul cani zed

el astoners

2869 | ndustrial organic chemcals 1, 000
2911 Petrol eum refining 1, 500
3312 Steel works, blast furnaces, 1, 000

and rolling mlls
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3511 Steam gas, and hydraulic 1, 000

t ur bi nes

3519 Stationary internal 1, 000

conbusti on engi nes

3585 Air-conditioning and warmair 750
heati ng equi pnrent and
commercial and industri al

refrigeration equi pnent

4911 El ectric utilities 4 mllion

megawatt hrs.

4922 Nat ural gas transmi ssion $5.0

4931 El ectric and ot her gas $5.0
servi ces

4961 St eam and air conditioning $9.0
suppl y

(2) a small governnental jurisdiction that is a governnent
of a city, county, town, school district or special district
wi th a popul ation of |ess than 50,000; and (3) a smal
organi zation that is any not-for-profit enterprise that is
i ndependent | y- owned and operated and is not domnant in its
field.

We have determ ned that small entities will experience
i npacts under the section 126 regul ati ons as descri bed

bel ow.
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The EPA estimates that the total nunber of small
entities in the section 126 regi on owni ng one or nore
sources in the source categories covered by the rul e under
t he now narrower scope of the effective section 126
requirenents in 40 CFR 52.34 is approximately 379. The
nunber of entities actually affected by the section 126
rule, presented by source category, is as foll ows:

Electric Generating Units — 80 small entities. This
represents 45 percent of the potentially affected snal
entities (i.e., those in the naned source categories)in the
final section 126 region (179).

| ndustrial Boilers and/or Conbustion Turbines — 8 small
entities.

This represents 4 percent of the potentially affected snal
entities owning these non-EGQJ sources in the final section
126 regi on (200).

The total nunber of small entities that wll be
affected by the effective section 126 requirenents under 40
CFR 52.34 is therefore 88, or 25 percent of small entities
that own sources in the final section 126 region that may be
affected by this rule.

The EPA estimates that 16 small entities affected by
the effective section 126 requirenents under 40 CFR 52. 34
have conpliance costs of 1 percent or greater of their sales

or revenues, and 8 have conpliance costs of 3 percent or
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greater of their sales or revenues.

The EPA has tried to reduce the inpact of the section
126 rule on small entities. The EPA has reduced the
applicability of regulatory requirenents based on several
factors including input fromthe Small Busi ness Regul atory
Enf orcenent Fairness Act panel convened for the proposed
section 126 rule (63 FR 56292, Qctober 21, 1998),
consi derations of overall cost effectiveness, and
adm nistrative efficiency. A detailed description of the
panel recomrendations for reducing the inpact of the final
rule on small entities can be found in the Panel report and
the Regulatory Flexibility Analysis prepared for the May 25
NFR.  The Panel recommended that EPA solicit comment on
whet her to allow EGJUs to obtain a federally-enforceable NOx
em ssion tonnage limt (e.g., 25 tons during the ozone
season) and thereby obtain an exenption. Based on coments
received, this option is now incorporated in the final 126
regul ations. See section IIl1.B.1.c for further discussion.
O her recommendations nade by the panel were al so
incorporated into the May 25 NFR (e.g., 25 MAé and 250
mBt u/ hr cut-offs).
C. Unfunded Mandates Reform Act

Title I'l of the Unfunded Mandates Reform Act of 1995
(UVRA), Pub.L. 104-4, establishes requirenents for Federal

agencies to assess the effects of their regulatory actions
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on State, local, and tribal governnents and the private
sector. Under section 202 of the UWRA, 2 U S. C. 1532, EPA
generally nmust prepare a witten statenent, including a
cost-benefit analysis, for any proposed or final rules with
“Federal mandates” that may result in the expenditure by
State, local, and tribal governnments, in the aggregate, or
by the private sector, of $100 million or nore in any one
year. A “Federal nmandate” is defined to include a *Federal
i ntergovernnmental nmandate” and a “Federal private sector
mandate” (2 U . S.C. 658(6)). A “Federal intergovernnental
mandate,” in turn, is defined to include a regul ation that
“woul d i npose an enforceable duty upon State, |ocal, or
tribal governnments,” (2 U S.C. 658(5) (A (i)), except for
anong other things, a duty that is “a condition of Federal
assistance (2 U S.C. 658(5 (A (l1)). A “Federal private
sector mandate” includes a regulation that would i npose an
enforceabl e duty upon the private sector,” with certain
exceptions (2 U S.C. 658 (7)(A)).

The EPA has determ ned that this action does not
i nclude a Federal mandate that nmay result in estinated costs
of $100 million or nore for either State, local, or tribal
governnments in the aggregate, or for the private sector.
Thi s Federal action does not create any new requirenents
t hat woul d i npose costs beyond those that woul d ot herw se be

i nposed under the May 25 NFR, as di scussed above in section
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| V. A, Accordingly, no additional costs to State, |ocal or
tribal governnents, or to the private sector, would result
fromthis action.

In the May 25 NFR, EPA relied upon an Unfunded Mandates
Anal ysis prepared for the proposed section 126 rule. The
EPA has updated this analysis to account for the now
narrower scope of the effective section 126 requirenents in
40 CFR 52.34. This “Governnment Entity Analysis For the
Final Section 126 Petitions Under the Cean Air Act
Amendnents Title I,” is contained in the docket for this
action and is sunmari zed bel ow.

Thi s anal ysis exam nes the inpacts of the section 126
requi renents in 40 CFR 52. 34 (excluding the stayed
affirmative technical determ nations based on the 8-hour
ozone NAAQS) on both EGUs and non-EGJs that are owned by
State, local, and tribal governnents, as well as sources
owned by private entities. These requirenents affect 16
entities that owmn EGJs, and these EGQUs are owned by 1 State
and 15 municipalities. These requirenents also affect 7
entities that own non-EGQJs, and these non-EGJs are owned by
1 State and 5 nmunicipalities. The overall costs are
dom nated by the 16 affected EGUs and are about $15 mllion
per year. The EPA has not identified any units on Tri bal
| ands that woul d be subject to the requirenents. The cost

i npacts are only slightly higher than their production
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share, in conparison to all units in the region

The EPA has determ ned that today’ s action contains no
regul atory requirenents that mght significantly or uniquely
affect small governnents because today’ s action inposes no
new addi ti onal requirenents as di scussed above. ©Mboreover,
the final section 126 requirenents contained in 40 CFR 52. 34
(the requirenents of the May 25 NFR as nodified by today’ s
action) also do not significantly or uniquely affect small
governnments. The regulatory requirenents do not distinguish
bet ween EGUs based on ownership. Consequently, the final
section 126 rule contained in 40 CFR 52. 34 has no
requi renents that uniquely affect small governnents that own
or operate EGUs within the affected region.
D. Paperwork Reduction Act

In the May 25 NFR, EPA relied upon an Information

Col I ection Request (ICR) prepared for the proposed section
126 rule. For today’s rule, EPA has updated the estinmates
contained in the ICR to account for the now narrower scope
of the effective section 126 requirenents in 40 CFR 52. 34.
These estimates of admi nistrative burden costs are contai ned
in the docket for this action and are sunmari zed bel ow.

Respondent s/ Affected Entities: Large fossil fuel
boil ers, turbines and conbi ned cycle units that are subject
to the current scope of section 126 requirenents of 40 CFR

52. 34.
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Nunber of Respondents: 1459
Frequency of Response:
- Em ssions reports quarterly for sonme units,
tw ce during ozone season for others
- Test notifications and all owance transfers on an
i nfrequent basis
- Conpliance certifications on an annual basis
Esti mat ed Annual Hour Burden per Respondent: 67
Esti mat ed Annual Cost per Respondent: $7,073
Estimated Total Annual Hour Burden: 97,500
Esti mated Total Annualized Cost: $10, 320, 000
Note that these are average estimates for the first 3 years
of the program The EPA estimates |lower costs in the first
2 years of the program because fewer units wll be
participating at that time. The units that will be
participating at that time are units that are applying for
early reduction credits. The EPA also estinates that the
hi ghest conpliance costs will occur in 2002, when the
majority of the units that have to install and certify new
monitors to conply with the programw |l do so. The EPA
believes that the year 2003 wll be nore representative of
t he actual ongoing costs of the program At that tinme, EPA
estimates a burden of 120 hours per source and a cost of
$15, 785 per source.

Burden neans the total tine, effort, or financial
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resources expended by persons to generate, maintain, retain,
or disclose or provide information to or for a Federal
agency. This includes the tine needed to review
instructions; develop, acquire, install, and utilize
technol ogy and systens for the purposes of collecting,

val i dating, and verifying information, processing and

mai ntai ning information, and di scl osing and providi ng

i nformation; adjust the existing ways to conply with any
previously applicable instructions and requirenents; train
personnel to be able to respond to a coll ection of
informati on; search data sources; conplete and review the
collection of information; and transmt or otherw se

di scl ose the information.

An agency may not conduct or sponsor, and a person is
not required to respond to a collection of information
unless it displays a currently valid OVB control nunber.
The OMB control nunbers for EPA's regulations are listed in
40 CFR part 9 and 48 CFR chapter 15.

E. Executive Order 13045: Protection of Children from
Environmental Health Risks and Safety Risks

Executive Order 13045 applies to any rule that (1) is
determ ned to be "economcally significant” as defined under
Executive Order 12866, and (2) concerns an environnental
health or safety risk that EPA has reason to believe may

have a di sproportionate effect on children. If the
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regul atory action neets both criteria, the Agency nust

eval uate the environmental health or safety effects of the
rule on children, and explain why the regulation is
preferable to other potentially effective and reasonably
feasible alternatives considered by the Agency.

This rule is not subject to Executive Order 13045,
because this rule is not “economcally significant” as
defined under Executive Order 12866 and the Agency does not
have reason to believe the environnental health risks or
safety risks addressed by this action present a
di sproportionate risk to children.

Nonet hel ess, we have eval uated the environnental health
or safety effects of the affected pollutants on children,
and found that there are no effects from changes in ozone
and PM Il evels resulting fromapplying these regul atory
requi renents that are particular to children that are not
found in other age groups. In conjunction with the final
NOx SIP call rul emaki ng, the Agency has conducted a general
anal ysis of the potential changes in ozone and PM | evel s
experienced by children as a result of the NOx SIP call;
these findings are presented in the RIA for the Final NOx
SIP call. The findings include popul ati on-wei ghted exposure
characterizations for projected 2007 ozone and PM
concentrations. The popul ation data includes a census-

derived subdivision for the under 18 group. Although the
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final section 126 rule is narrower in scope than the NOx SIP
call, the NOx SIP call analysis indicates the potenti al
types of effects that children could experience as a result
of this rule.
F. Executive Order 12898: Environmental Justice

Executive Order 12898 requires that each Federal agency
make achi eving environmental justice part of its m ssion by
identifying and addressing, as appropriate,
di sproportionately high and adverse human health or
environnental effects of its prograns, policies, and
activities on mnorities and | owincone populations. In
conjunction with the final NOx SIP call rul emaking, the
Agency has conducted a general analysis of the potenti al
changes in ozone and PM Il evels that may be experienced by
mnority and | owinconme popul ations as a result of the NOx
SIP call; these findings are presented in the RIA for the
Final NOx SIP call. The findings include popul ation-
wei ght ed exposure characterizations for projected ozone
concentrations and PM concentrations. The popul ati on data
i ncl udes census-derived subdivisions for whites and non-
whites, and for |owincone groups. Although the final
section 126 rule is narrower in scope than the NOx SIP call,
the NOx SIP call analysis indicates the potential types of
effects that mnority and | owincone popul ations could

experience as a result of this rule.
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G. Executive Order 13132: Federalism

Executive Order 13132, entitled Federalism (64 FR
43255, August 10, 1999), requires EPA to devel op an
account abl e process to ensure neaningful and tinely input by
State and local officials in the devel opment of regul atory
policies that have federalisminplications. “Policies that
have federalisminplications” is defined in the Executive
Order to include regul ations that have “substantial direct
effects on the States, on the relationship between the
nati onal governnment and the States, or on the distribution
of power and responsibilities anong the various |evels of
government.” Under Executive Order 13132, EPA may not issue
a regulation that has federalisminplications, that inposes
substantial direct conpliance costs, and that is not
required by statute, unless the Federal governnment provides
the funds necessary to pay the direct conpliance costs
incurred by State and | ocal governnents, or EPA consults
with State and | ocal officials early in the process of
devel opi ng the proposed regul ation. The EPA al so may not
issue a regulation that has federalisminplications and that
preenpts State | aw unl ess the Agency consults with State and
| ocal officials early in the process of devel oping the
proposed regul ati on.

| f EPA conplies by consulting, Executive Order 13132

requires EPA to provide to OVB, in a separately identified
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section of the preanble to the rule, a federalism sumary
i npact statenment (FSIS). The FSIS nust include a
description of the extent of EPA's prior consultation with
State and local officials, a summary of the nature of their
concerns and the agency’ s position supporting the need to
i ssue the regulation, and a statenment of the extent to which
the concerns of State and |ocal officials have been net.
Al so, when EPA transmts a draft final rule with federalism
inplications to OMB for review pursuant to Executive O der
12866, EPA nmust include a certification fromthe agency’s
Federalism O ficial stating that EPA has net the
requi renents of Executive Order 13132 in a neani ngful and
timely manner.

This final rule wll not have substantial direct
effects on the States, on the relationship between the
nati onal governnment and the States, or on the distribution
of power and responsibilities anong the various |evels of
governnment, as specified in Executive Order 13132. As
di scussed above, today’s rule inposes no new requirenents
t hat i npose conpliance burdens beyond those that would
al ready apply under the May 25 NFR.  Thus, the requirenents
of section 6 of the Executive Order do not apply to this
rule. Nevertheless, EPA did consult with State and | ocal
officials throughout the section 126 rul emaking. (See 64 FR

28253-28254; 63 FR 57362-57363). Mst fundanentally, the
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section 126 rulemaking is EPA's response to State petitions
for EPA action. |In addition, States were extensively
i nvol ved in the Ozone Transport Assessnment G oup (OTAG,
whi ch was established to undertake an assessnent of the
regional transport problemin the eastern half of the United
States and to devel op solutions. The OTAG process included
representatives of both upwi nd and downw nd States. |In the
section 126 rul emaki ng, EPA has acted on section 126
petitions submtted by States that were involved in the OTAG
process. All eight submtted petitions rely, in part, on
t he OTAG anal yses for technical justification
H. Executive Order 13084: Consultation and Coordination
with Indian Tribal Governments

Under Executive Order 13084, EPA may not issue a
regul ation that is not required by statute, that
significantly or uniquely affects the communities of Indian
tribal governnments, and that inposes substantial direct
conpliance costs on those communities, unless the Federal
gover nnment provides the funds necessary to pay the direct
conpliance costs incurred by the tribal governnents, or EPA
consults with those governnents. |f EPA conplies by
consul ting, Executive Order 13084 requires EPA to provide to
OMB, in a separately identified section of the preanble to
the rule, a description of the extent of EPA s prior

consultation with representatives of affected tri bal
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governments, a summary of the nature of their concerns, and
a statenent supporting the need to issue the regulation. 1In
addi tion, Executive Order 13084 requires EPA to devel op an
effective process permtting el ected and ot her
representatives of Indian tribal governnments "to provide
meani ngful and tinmely input in the devel opnent of regulatory
policies on matters that significantly or uniquely affect
their conmmunities.”

Today’ s rul e does not significantly or uniquely affect
the communities of Indian tribal governnments. As discussed
above, today’s action inposes no new requi renents that would
i npose conpliance burdens beyond those that woul d al ready
apply under the May 25 NFR  Moreover, the final section 126
rule as nodified by today’s action will not inpose
substantial direct conpliance costs on such communities.

The EPA is not aware of sources |located on tribal |ands that
coul d be subject to the requirenents in 40 CFR 52. 34.
Accordingly, the requirenents of section 3(b) of Executive
Order 13084 do not apply.

I. National Technology Transfer and Advancement Act

Section 12(d) of the National Transfer and Advancenent
Act of 1995 (“NTTAA"), Pub L. No. 104-113 § 12(d) 15 U.S.C.
272 note) directs EPA to use voluntary consensus standards
inits regulatory activities unless to do so would be

i nconsistent with applicable | aw or otherw se inpractical.
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Vol untary consensus standards are technical standards (e.g.,
materials specifications, test nethods, sanpling procedures,
and busi ness practices) that are devel oped or adopted by

vol untary consensus standards bodies. The NTTAA directs EPA
to provide Congress, through OB, explanations when the
Agency decides not to use avail able and applicable voluntary
consensus standards.

This rul emaking woul d require all sources that
participate in the trading programunder part 97 to neet the
applicable nonitoring requirenents of part 75. Part 75
al ready incorporates a nunber of voluntary consensus
standards. In addition, EPA' s proposed revisions to part 75
proposed to add two nore voluntary consensus standards to
the rule (see 63 FR 28116-17, discussing ASTM D5373-93
"Standard Methods for Instrunental Determ nation of Carbon,
Hydrogen and Nitrogen in |aboratory sanples of Coal and
Coke," and Anmerican PetroleumlInstitute Section 2
"Conventional Pipe Provers" from Chapter 4 of the Manual of
Pet r ol eum Measur ement St andards, October 1988 edition). The
EPA' s proposed part 75 revisions also requested comments on
the inclusion of additional voluntary consensus standards.
The EPA has recently finalized revisions to part 75
addressing sonme of the topics raised in EPA's proposed
revisions to part 75. As part of this rule finalization,

EPA incorporated two new vol untary consensus standards:
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(1) Anerican PetroleumlInstitute Petrol eum Measurenent
St andards, Chapter 3, Tank Gaugi ng: Section 1A Standard
Practice for the Manual Gaugi ng of Petrol eum and Petrol eum
Products, Decenber 1994; Section 1B, Standard Practice for
Level Measurenment of Liquid Hydrocarbons in Stationary Tanks
by Automatic Tank Gaugi ng, April 1992 (reaffirnmed January
1997); Section 2, Standard Practice for Gaugi ng Petrol eum
and Petrol eum Products in Tank Cars, Septenber 1995; Section
3, Standard Practice for Level Measurenent of Liquid
Hydrocarbons in Stationary Pressurized Storage Tanks by
Aut omati ¢ Tank Gaugi ng, June 1996; Section 4, Standard
Practice for Level Measurenent of Liquid Hydrocarbons on
Mari ne Vessels by Automatic Tank Gauging, April 1995; and
Section 5, Standard Practice for Level Measurenent of Light
Hydr ocar bon Li qui ds Onboard Marine Vessels by Automatic Tank
Gaugi ng, March 1997; and
(2) Shop Testing of Automatic Liquid Level Gages, Bulletin
2509 B, Decenber 1961 (Reaffirnmed October 1992), for 875.19.
Thi s rul emaki ng i nvol ves environnental nonitoring or
measurenent. Sources that participate in the trading
programare required to nmeet the nonitoring requirenents
under part 75. Consistent with the Agency’s Perfornmance
Based Measurenment System (PBMS), part 75 sets forth
performance criteria that allow the use of alternative

met hods to the ones set forth in part 75. The PBMS approach
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is intended to be nore flexible and cost effective for the
regul ated community; it is also intended to encourage
i nnovation in analytical technology and inproved data
quality. The EPA is not precluding the use of any nethod,
whet her it constitutes a voluntary standard or not, as |ong
as it neets the performance criteria specified. However, any
al ternative nmethods nust be approved in advance before they
may be used under part 75.
J. Judicial Review

Section 307(b)(1) of the CAA indicates which Federal
Courts of Appeal have venue for petitions of review of final
actions by EPA. This section provides, in part, that
petitions for review nmust be filed in the Court of Appeals
for the District of Colunbia Circuit (i) when the agency
action consists of “nationally applicable regulations
promul gated, or final actions taken, by the Adm nistrator,”
or (ii) when such action is locally or regionally
applicable, if “such action is based on a determ nati on of
nati onw de scope or effect and if in taking such action the
Adm ni strator finds and publishes that such action is based
on such a determnation.”

This rul emaking to nodify the May 25 NFR on severa
section 126 petitions is “nationally applicable” within the
meani ng of section 307(b)(1). At the core of the conplete

section 126 rul emaking (both the May 25 NFR and today’s
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nodi fication to that rule) is EPA's interpretation of
sections 126 and 110(a)(2)(D)y(i)(1). The EPA applied these
interpretations uniformy to each section 126 petition.?®
Further, the nodeling that EPA enployed to assist in nmaking
the central decisions in the section 126 rul emaki ng i nvol ved
uni form nodel i ng techniques and a uniformset of air quality
metrics to assess upwi nd i npacts on downwi nd States. In
addition, the cost effectiveness information was anal yzed
and applied uniformy to each petition. Further, the renedy
selected by EPA in the May 25 NFR and nodified by today’s
rule is uniformy applicable to upw nd sources in many
different States and involves interstate tradi ng of NOx

em ssion allowances. In sum the nunerous |egal and

techni cal issues that EPA addressed in the two final rules
that conprise the section 126 rul emaking apply uniformy to
all the sources in 12 States and the District of Colunbia
for which EPA is nmaking findings and prescribing a renedy

under section 126. Cf. West Virgi nia Chanber of Commerce v.

Browner, 1998 WL 827315, * 7 (4th Gr., Dec. 1, 1998).

For these reasons, the Adm nistrator also is

The EPA interpreted sone of the sanme provisions in the SIP
Call final rule, and the U S. Court of Appeals for the D.C
Circuit agreed wwth the Adm nistrator that the rule was
nationally significant and thus, that venue lies in that
circuit. See State of Mchigan v. EPA No. 98-1497 (D.C
Cr., Oder, Mar. 19, 1999) (citing Texas Muinicipal Power
Agency v. EPA, 89 F.3d 858, 867 (D.C. Cir. 1996) (per

curianm).
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determining that this final action nodifying the May 25 NFR
regarding the section 126 petitions is of nationw de scope
and effect for purposes of section 307(b)(1). This is
particul arly appropriate because in the report on the 1977
Amendnent s that revised section 307(b)(1) of the CAA,
Congress noted that the Adm nistrator’s determ nation that
an action is of “nationwi de scope or effect” would be
appropriate for any action that has “scope or effect beyond
a single judicial circuit.” HR Rep. No. 95-294 at 323,

324, reprinted in 1977 U S.C.C. A.N. 1402-03. Here, the

scope and effect of this rul emaki ng extend to numnerous
judicial circuits since the dowmw nd petitioning States lie
in the First, Second and Third Crcuits of the U S. Courts
of Appeals and the upwi nd regul ated States lie in the
Fourth, Sixth, and Seventh Crcuits. 1In these

ci rcunst ances, section 307(b)(1) and its legislative history
calls for the Admnistrator to find the rule to be of

“nati onwi de scope or effect” and for venue to be in the D. C
Crcuit.

Thus, any petitions for review of final actions
regardi ng today’s section 126 rule nust be filed in the
Court of Appeals for the District of Colunbia Crcuit within
60 days fromthe date final action is published in the

Federal Reqi ster.

K. Congressional Review Act
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The Congressional Review Act, 5 U S.C. § 801 et seq.,
as added by the Small Busi ness Regul atory Enforcenent
Fai rness Act of 1996, generally provides that before a rule
may take effect, the agency pronulgating the rule nust
submt a rule report, which includes a copy of the rule, to
each House of the Congress and to the Conptroller General of
the United States. The EPA will submt a report containing
this rule and other required information to the U S. Senate,
the U S. House of Representatives, and the Conptroller
General of the United States prior to publication of the

rule in the Federal Reqgister. A “mgjor rule” cannot take

effect until 60 days after it is published in the Federal
Register. This action is not a "nmajor rule" as defined by 5
US C 8§ 804(2). This action will not inpose any additional
costs or conpliance burdens on regul ated entities beyond the
costs and conpliance burdens that woul d have been associ at ed
with the requirenents inposed by the May 25 NFR  This rule
will be effective [INSERT 30 DAYS AFTER DATE OF

PUBLI CATI QV] .

Li st of Subjects

40 CFR Part 52

Environnmental protection, Ar pollution control, Em ssions
tradi ng, Nitrogen oxides, Ozone transport, Reporting and
recor dkeepi ng requirenents.

40 CFR Part 97
Environnmental protection, Ar pollution control, Em ssions
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Tradi ng, Nitrogen oxides, Ozone transport, Reporting and
recor dkeepi ng requirenents

Dat ed:

Carol M Browner,

Adm ni strat or

285



For the reasons set forth in the preanble, chapter | of
title 40 of the Code of Federal Regulations is anmended as

foll ows:

PART 52--APPROVAL AND PROMULGATION OF IMPLEMENTATION PLANS

1. The authority citation for part 52 continues to read as
fol |l ows:

Authority: 42 U S. C. 7401 et seaq.
Subpart A - Ceneral Provisions
2. Section 52.34 is anended by:
a. Renoving paragraph (a)(6);
b. Redesignating paragraphs (a)(7) through (a)(10) as
paragraphs (a)(6) through (a)(9), respectively;
c. Revising paragraph (b) introductory text;
d. Revising the heading of paragraph (c) introductory text;
e. Revising the headings and introductory text of
paragraphs (c)(1) and (c)(2);
f. Revising the heading of paragraph (e) introductory text;
g. Revising the headings and introductory text of
paragraphs (e)(1) and (e)(2);
h. Revising the heading of paragraph (g) introductory text;
i. Revising the headings and introductory text of
paragraphs (g)(1) and (g)(2);

] . Revising the heading of paragraph (h) introductory text;
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k. Revising the headings and introductory text of
par agraphs (h)(1) and (h)(2); and
| . Revising paragraphs (i), (j), and (k).

The revisions read as foll ows:

8§52.34 Action on petitions submitted under section 126

relating to emissions of nitrogen oxides.

*x * * % %

(b) Purpose and Applicability. Paragraphs (c), (e)(1)

and (e)(2), (g), and (h)(1) and (h)(2) of this section set
forth the Admnistrator's findings with respect to the 1-
hour national anmbient air quality standard (NAAQS) for ozone
that certain new and existing sources of em ssions of
nitrogen oxides ("NOx") in certain States emt or would emt
NOx in violation of the prohibition in section
110(a)(2)(D) (i) of the Cean Air Act (CAA) on emssions in
anounts that contribute significantly to nonattai nnment in
certain States that submtted petitions in 1997-1998
addressi ng such NOx em ssions under section 126 of the CAA
Par agraphs (d), (e)(3) and (e)(4), (f), and (h)(3) and
(h)(4) of this section set forth the Admnnistrator’s
affirmative technical determ nations with respect to the 8-
hour NAAQS for ozone that certain new and exi sting sources
of em ssions of NOx in certain States emt or would emt NOX

in violation of the prohibition in section 110(a)(2)(D)(i)
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of the CAA on emi ssions in amounts that contribute
significantly to nonattainnment in, or interfere with

mai nt enance by, certain States that submtted petitions in
1997- 1998 addressi ng such NOx em ssions under section 126 of
the CAA.  (As used in this section, the term new source

i ncl udes nodi fied sources, as well.) Paragraph (i) of this
section explains the circunmstances under which the findings
for sources in a specific State would be w t hdrawn.
Paragraph (j) of this section sets forth the control
requirenents that apply to the sources of NOx em ssions
affected by the findings. Paragraph (k) of this section
indefinitely stays the effectiveness of the affirnmative
technical determnations with respect to the 8-hour ozone
st andar d.

*x * * % %

(c) Section 126(b) findings relating to inpacts on ozone

|l evel s in Connecti cut.

(1) Section 126(b) findings with respect to the 1-hour

ozone standard in Connecticut. The Adm nistrator finds that

any existing or new maj or source or group of stationary
sources emts or would emt NOx in violation of the C ean
Air Act section 110(a)(2)(d)(i) prohibition with respect to
the 1-hour ozone standard in the State of Connecticut if it

is or will be:
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(2) States or portions of States that contain sources for

which the Administrator is nmaking section 126(b) findings

with respect to the 1-hour ozone standard in Connecti cut.

The States, or portions of States, that contain sources of
NOx em ssions for which the Adm nistrator is making section
126(b) findings under paragraph (c)(1) of this section are:

*x * * % %

(e) Section 126(b) findings and affirmative technical

determinations relating to impacts on ozone levels in

Massachusetts.

(1) Section 126(b) findings with respect to the 1-hour

ozone standard in Massachusetts. The Adm nistrator finds

that any existing major source or group of stationary
sources emts NOx in violation of the Clean Air Act section
110(a)(2)(d) (i) prohibition with respect to the 1-hour ozone
standard in the State of Massachusetts if it is:

*x * * % %

(2) States that contain sources for which the

Admi nistrator is making section 126(b) findings with respect

to the 1-hour ozone standard in Massachusetts. The portions

of States that contain sources of NOx em ssions for which
the Adm nistrator is making section 126(b) findi ngs under
paragraph (e)(1) of this section are:

*x * * % %

(g) Section 126(b) findings relating to inpacts on ozone
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levels in the State of New York.

(1) Section 126(b) findings with respect to the 1-hour

ozone standard in the State of New York. The Adm ni strator

finds that any existing or new major source or group of
stationary sources emts or would emt NOx in violation of
the Cean Air Act section 110(a)(2)(d)(i) prohibition with
respect to the 1-hour ozone standard in the State of New
York if it is or will be:

*x * * % %

(2) States or portions of States that contain sources for

which the Administrator is nmaking section 126(b) findi ngs

with respect to the 1-hour ozone standard in New York. The

States, or portions of States, that contain sources of NOx
em ssions for which the Adm nistrator is making section
126(b) findings under paragraph of this section (g)(1l) are:

*x * * % %

(h) Section 126(b) findings and affirmative technical

deterninations relating to inpacts on ozone levels in the

State of Pennsyl vani a.

(1) Section 126(b) findings with respect to the 1-hour

ozone standard in the State of Pennsyl vania. The

Adm nistrator finds that any existing or new najor source or
group of stationary sources emts or would emit NOX in
violation of the Clean Air Act section 110(a)(2)(d)(i)

prohibition with respect to the 1-hour ozone standard in the
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State of Pennsylvania if it is or will be:

*x * * % %

(2) States that contain sources for which the

Admi nistrator is making section 126(b) findings with respect

to the 1-hour ozone standard in Pennsylvania. The States

that contain sources of NOx em ssions for which the
Adm ni strator is making section 126(b) findings under
par agraph of this section (h)(1) are:

*x * * % %

(1) Wthdrawal of section 126 findings. Notw thstanding

any other provision of this subpart, a finding under
paragraphs (c), (e)(1) and (e)(2), (g), and (h)(1) and
(h)(2) of this section as to a particular major source or
group of stationary sources in a particular State will be
deened to be wthdrawn, and the correspondi ng part of the
rel evant petition(s) denied, if the Adm nistrator issues a
final action putting in place inplenentation plan provisions
that conply with the requirenents of 40 CFR 51. 121 and
51.122 for such State.

(j) Section 126 control renedy. The Federal NOx Budget

Trading Programin part 97 of this chapter applies to the
owner or operator of any new or existing |large EGJ or | arge
non- EGU as to which the Adm nistrator nmakes a findi ng under
section 126(b) of the Clean Air Act pursuant to the

provi si ons of paragraphs (c), (e)(1) and (e)(2), (g), and
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(h)(1) and (h)(2) of this section.

(k) Stay of findings with respect to the 8-hour ozone

standard. Notw t hstandi ng any other provisions of this
subpart, the effectiveness of paragraphs (d), (e)(3) and

(e)(4), (f), (h)(3) and (h)(4) of this section is stayed.

3. Part 97 is added to read as foll ows:

PART 97—FEDERAL NOx BUDGET TRADING PROGRAM

Subpart A--NOx Budget Trading Program General Provisions

Sec.

97.1 Pur pose.

97.2 Definitions.

97.3 Measurenents, abbreviations, and acronyns.
97.4 Applicability.

97.5 Retired unit exenption

97.6 Standard requirenents.

97.7 Conputation of tine.
Subpart B-NOx Authorized Account Representative for NOx

Budget Sources

97.10 Authorization and responsibilities of NOx authorized

account representative.
97.11 Alternate NOx authorized account representative.
97.12 Changi ng NOx aut horized account representative and
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alternate NOx authorized account representative; changes in
owners and operators.

97.13 Account certificate of representation.

97.14 (njections concerning NOx authorized account
representative.

Subpart C--Permits

97.20 General NOx Budget Trading Program permt
requirenents.

97.21 Subm ssion of NOx Budget permt applications.
97.22 Information requirenents for NOx Budget permt
appl i cations.

97.23 NOx Budget permt contents.

97.24 NOx Budget permt revisions.

Subpart D--Compliance Certification

97.30 Conpliance certification report.

97.31 Admnistrator’s action on conpliance certifications.
Subpart E--NOx Allowance Allocations

97.40 Tradi ng program budget.

97.41 Timng requirenents for NOx al |l owance all ocati ons.
97.42 NOx all owance all ocati ons.

97.43 Conpl i ance suppl enent pool .

Subpart F--NOx Allowance Tracking System

97.50 NOx All owance Tracki ng System accounts.

97.51 Establishment of accounts.

97.52 NOx All owance Tracking Systemresponsibilities of NOx
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aut hori zed account representative.

97.53 Recordation of NOx al |l owance all ocati ons.
97.54 Conpl i ance.

97.55 Banki ng.

97.56 Account error.

97.57 dosing of general accounts.

Subpart G--NOx Allowance Transfers

97.60 Subm ssion of NOx all owance transfers.
97.61 EPA recordation

97.62 Notification.

Subpart H--Monitoring and Reporting

97.70 General requirenents.

97.71 Initial certification and recertification procedures.
97.72 Qut of control periods.

97.73 Notifications.

97.74 Recordkeeping and reporting.

97.75 Petitions.

97.76 Additional requirenents to provide heat input data.
Subpart I--Individual Unit Opt-ins

97.80 Applicability.

97.81 General.

97.82 NOx authorized account representative.
97.83 Applying for NOx Budget opt-in permt.
97.84 Opt-in process.

97.85 NOx Budget opt-in permt contents.
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97.86 W thdrawal from NOx Budget Tradi ng Program
97.87 Change in regul atory status.

97.88 NOx all owance allocations to opt-in units.

Authority: 42 U S. C. 7401, 7403, 7426, and 7601.

Subpart A-NOx Budget Trading Program General Provisions

8§ 97.1 Purpose.

This part establishes general provisions and the
applicability, permtting, allowance, excess em ssions,
nmonitoring, and opt-in provisions for the federal NOx Budget
Tradi ng Program under section 126 of the CAA and 8 52. 34 of
this chapter, as a neans of mtigating the interstate
transport of ozone and nitrogen oxi des, an ozone precursor.
§ 97.2 Definitions.

The terns used in this part shall have the neanings set
forth in this section as foll ows:

Account nunber neans the identification nunber given by the

Adm nistrator to each NOx Al l owance Tracki ng System account.

Acid Rain emissions linmtation means, as defined in § 72.2

of this chapter, a limtation on em ssions of sulfur dioxide
or nitrogen oxides under the Acid Rain Programunder title
IV of the Clean Air Act.

Admi ni strator nmeans the Adm nistrator of the United States

Environnental Protection Agency or the Admnistrator's duly
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aut hori zed representative.

Al l ocate or allocation neans, with regard to NOx al | owances,

the determ nation by the Adm nistrator of the nunber of NOx
al l omances to be initially credited to a NOx Budget unit or
an all ocation set-aside.

Aut onat ed data acqui sition and handli ng system or DAHS neans

t hat conponent of the CEMS, or other em ssions nonitoring
system approved for use under subpart H of this part,
designed to interpret and convert individual output signals
from pol |l utant concentration nonitors, flow nonitors,

di luent gas nonitors, and other conponent parts of the

nmoni toring systemto produce a continuous record of the
measured paranmeters in the neasurenent units required by
subpart H of this part.

Boi l er neans an encl osed fossil or other fuel-fired
conbustion device used to produce heat and to transfer heat
to recirculating water, steam or other nedium

Clean Air Act nmeans the Clean Air Act, 42 U S.C. 7401, et

seq., as anended by Pub. L. No. 101-549 (Novenber 15, 1990).

Conbi ned cycle system neans a system conprised of one or

nore conbustion turbines, heat recovery steam generators,
and steam turbines configured to inprove overall efficiency
of electricity generation or steam production.

Conbusti on turbi ne nmeans an encl osed fossil or other fuel-

fired device that is conprised of a conpressor, a conbustor
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and a turbine, and in which the flue gas resulting fromthe
conmbustion of fuel in the conbustor passes through the
turbine, rotating the turbine.

Commence conmercial operation neans, with regard to a unit

that serves a generator, to have begun to produce steam
gas, or other heated nediumused to generate electricity for
sale or use, including test generation. Except as provided
in 8§ 97.4(b), 8§ 97.5, or subpart | of this part, for a unit
that is a NOx Budget unit under 8 97.4(a) on the date the
unit commences commerci al operation, such date shall remain
the unit’s date of comrencenent of commercial operation even
if the unit 1s subsequently nodified, reconstructed, or
repowered. Except as provided in 8 97.4(b), 8§ 97.5, or
subpart | of this part, for a unit that is not a NOx Budget
unit under 8§ 97.4(a) on the date the unit commences
commerci al operation, the date the unit beconmes a NOx Budget
unit under 8§ 97.4(a) shall be the unit’s date of
commencenent of commercial operation.

Commence operation nmeans to have begun any nechani cal,

chem cal, or electronic process, including, with regard to a
unit, start-up of a unit’s conbustion chanber. Except as
provided in 8 97.4(b), 8 97.5, or subpart | of this part for
a unit that is a NOx Budget unit under 8§ 97.4(a) on the date
of comencenent of operation, such date shall remain the

unit’s date of commencenent of operation even if the unit is
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subsequently nodified, reconstructed, or repowered. Except
as provided in 8 97.4(b), 8 97.5, or subpart | of this part,
for a unit that is not a NOx Budget unit under 8 97.4(a) on
the date of commencenent of operation, the date the unit
becones a NOx Budget unit under 8 97.4(a) shall be the
unit’s date of commencenent of operation.

Common stack nmeans a single flue through which em ssions

fromtwo or nore units are exhausted.

Conpl i ance account nmeans a NOx Al |l owance Tracking System

account, established by the Adm nistrator for a NOx Budget
unit under subpart F of this part, in which the NOx

al l onance allocations for the unit are initially recorded
and in which are held NOx all owances avail able for use by
the unit for a control period for the purpose of neeting the
unit's NOx Budget em ssions limtation.

Conti nuous eni ssion monitoring system or CEMS neans the

equi pnent required under subpart H of this part to sanple,
anal yze, neasure, and provide, by readings taken at | east
once every 15 m nutes of the measured paraneters, a
permanent record of nitrogen oxi des em ssions, expressed in
tons per hour for nitrogen oxides. The follow ng systens
are conponent parts included, to the extent consistent with
subpart H of this part and part 75 of this chapter, in a
conti nuous em ssion nonitoring system

(1) Flow nonitor;
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(2) N trogen oxides pollutant concentration nonitors;
(3) Diluent gas nonitor (oxygen or carbon dioxide);
(4) A continuous noisture nonitor; and

(5) An automated data acquisition and handling system

Control period nmeans the period beginning May 1 of a year

and endi ng on Septenber 30 of the sanme year, inclusive.

El ectricity for sale under firmcontract to the grid neans

electricity for sale where the capacity involved is intended
to be available at all times during the period covered by a
guaranteed commtnent to deliver, even under adverse
condi ti ons.

Em ssions neans air pollutants exhausted froma unit or
source into the atnosphere, as neasured, recorded, and
reported to the Adm nistrator by the NOx authorized account
representative and as determ ned by the Adm nistrator in
accordance wth subpart H of this part.

Energy Information Adm nistration nmeans the Energy

Information Adm nistration of the United States Departnment
of Energy.

Excess em ssions neans any tonnage of nitrogen oxides

emtted by a NOx Budget unit during a control period that
exceeds the NOx Budget emissions limtation for the unit.

Fossil fuel nmeans natural gas, petroleum coal, or any form

of solid, liquid, or gaseous fuel derived from such

mat eri al .
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Fossil fuel fired neans, with regard to a unit:

(1) For units that commenced operation before January
1, 1996, the conbination of fossil fuel, alone or in
conbi nation with any other fuel, where fossil fuel actually
conbusted conprises nore than 50 percent of the annual heat
i nput on a Btu basis during 1995, or, if a unit had no heat
input in 1995, during the |ast year of operation of the unit
prior to 1995;

(2) For units that commenced operation on or after
January 1, 1996 and before January 1, 1997, the conbination
of fossil fuel, alone or in conbination with any other fuel,
where fossil fuel actually conbusted conprises nore than 50
percent of the annual heat input on a Btu basis during 1996;
or

(3) For units that conmence operation on or after
January 1, 1997,

(i) The conbination of fossil fuel, alone or in
conbi nation with any other fuel, where fossil fuel actually
conbusted conprises nore than 50 percent of the annual heat
i nput on a Btu basis during any year; or

(i1) The conbination of fossil fuel, alone or in
conbi nation with any other fuel, where fossil fuel is
projected to conprise nore than 50 percent of the annual
heat input on a Btu basis during any year, provided that the

unit shall be “fossil fuel-fired” as of the date, during
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such year, on which the unit begins conbusting fossil fuel.

General account neans a NOx Al l owance Tracki ng System

account, established under subpart F of this part, that is
not a conpliance account or an overdraft account.

Generator neans a device that produces electricity.

Heat input nmeans, with regard to a specified period to tine,
the product (in mBtu/tinme) of the gross calorific value of
the fuel (in Btu/lb) divided by 1,000,000 Btu/ mBtu and
multiplied by the fuel feed rate into a conbustion device
(inlb of fuel/tinme), as neasured, recorded, and reported to
the Adm nistrator by the NOx authorized account
representative and as determ ned by the Adm nistrator in
accordance wth subpart H of this part. Heat input does not
i nclude the heat derived from preheated conbustion air,
recircul ated flue gases, or exhaust from other sources.

Heat input rate neans the anmount of heat input (in mBtu)

di vided by unit operating tinme (in hr) or, with regard to a
specific fuel, the amount of heat input attributed to the
fuel (in mBtu) divided by the unit operating tinme (in hr)
during which the unit conbusts the fuel

Life-of-the-unit, firmpower contractual arrangenent neans a

unit participation power sales agreenent under which a
utility or industrial custoner reserves, or is entitled to
recei ve, a specified anount or percentage of nanepl ate

capacity and associ ated energy from any specified unit and
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pays its proportional anmount of such unit's total costs,
pursuant to a contract:

(1) For the life of the unit;

(2) For a cumulative termof no |less than 30 years,
including contracts that permt an election for early
term nation; or

(3) For a period equal to or greater than 25 years or 70
percent of the econom c useful life of the unit determ ned
as of the tinme the unit is built, with option rights to
purchase or rel ease sone portion of the nanepl ate capacity
and associ ated energy generated by the unit at the end of
t he peri od.

Maxi num desi gn heat input nmeans the ability of a unit to

conbust a stated maxi num amount of fuel per hour (in
mBt u/ hr) on a steady state basis, as determ ned by the
physi cal design and physical characteristics of the unit.

Maxi mum potential hourly heat input neans an hourly heat

input (in m®Btu/hr) used for reporting purposes when a unit
| acks certified nonitors to report heat input. |If the unit
intends to use appendix D of part 75 of this chapter to
report heat input, this value should be calculated, in
accordance with part 75 of this chapter, using the maxi mnum
fuel flowrate and the maxi mumgross calorific value. |If
the unit intends to use a flow nonitor and a dil uent gas

monitor, this value should be reported, in accordance with
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part 75 of this chapter, using the maxi num potenti al
flowate and either the maxi num carbon di oxi de concentration
(in percent CO) or the m ni num oxygen concentration (in

percent O).

Maxi nrum potential NOx enission rate means the em ssion rate

of nitrogen oxides (in | b/mBtu) cal culated in accordance
with section 3 of appendix F of part 75 of this chapter,
usi ng the maxi mum potential concentration of NOx under
section 2 of appendix A of part 75 of this chapter, and

ei ther the maxi num oxygen concentration (in percent Q2) or
t he m ni mum car bon di oxi de concentration (in percent CO),
under all operating conditions of the unit except for unit
start up, shutdown, and upsets.

Maxi mum rated hourly heat input nmeans a unit specific

maxi mum hourly heat input (in mBtu/hr) which is the higher
of the manufacturer’s maxi numrated hourly heat input or the
hi ghest observed hourly heat input.

Moni toring system neans any nonitoring systemthat neets the

requi renents of subpart Hof this part, including a
conti nuous em ssions nonitoring system an excepted
nmonitoring system or an alternative nonitoring system

Mbst stringent State or Federal NOx enmissions limtation

means, wWith regard to a NOx Budget opt-in unit, the |owest
NOx emissions limtation (in Ib/mBtu) that is applicable to

the unit under State or Federal |aw, regardl ess of the
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averaging period to which the emssions Iimtation applies.

Nanepl ate capacity means the maxi num el ectrical generating

output (in MAM) that a generator can sustain over a
specified period of tinme when not restricted by seasonal or
ot her deratings as neasured in accordance with the United
States Departnent of Energy standards.

Non-title V permt nmeans a federally enforceable permt

adm nistered by the permtting authority pursuant to the
Clean Air Act and regulatory authority under the Cean Ar
Act, other than title V of the Cean Air Act and part 70 or
71 of this chapter.

NOx al |l owance neans a |imted authorization by the

Adm ni strator under the NOx Budget Trading Programto emt
up to one ton of nitrogen oxides during the control period
of the specified year or of any year thereafter, except as
provi ded under 8§ 97.54(f). No provision of the NOx Budget
Tradi ng Program the NOx Budget permt application, the NOx
Budget permt, or an exenption under 8§ 97.4(b) or 8§ 97.5 and
no provision of |aw shall be construed to limt the
authority of the United States to termnate or limt such
aut hori zation, which does not constitute a property right.
For purposes of all sections of this part except 8§ 97.41, 8§
97.42, § 97.43, or § 97.88, “NOx all owance” al so includes an
authorization to emt up to one ton of nitrogen oxides

during the control period of the specified year or of any
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year thereafter by the permtting authority or the

Adm nistrator in accordance with a State NOx Budget Tradi ng
Program est abl i shed, and approved and adm ni stered by the
Adm ni strator, pursuant to 8 51.121 of this chapter.

NOx al | owance deduction or deduct NOx all owances neans the

per manent w thdrawal of NOx al |l owances by the Adm nistrator
froma NOx All owance Tracki ng System conpliance account or
overdraft account to account for the nunber of tons of NOx
em ssions froma NOx Budget unit for a control period,
determ ned in accordance with subparts H and F of this part,
or for any other NOx all owance w t hdrawal requirenent under
this part.

NOx al |l owances held or hold NOx all owances neans the NOx

al | ownances recorded by the Adm nnistrator, or submtted to
the Adm nistrator for recordation, in accordance with
subparts F and G of this part, in a NOx Allowance Tracking
Syst em account .

NOx Al | owance Tracking System neans the system by which the

Adm ni strator records all ocations, deductions, and transfers
of NOx al |l owances under the NOx Budget Tradi ng Program

NOx Al |l owance Tracki ng System account neans an account in

the NOx All owance Tracking System established by the
Adm ni strator for purposes of recording the allocation,
hol di ng, transferring, or deducting of NOx all owances.

NOx al |l owance transfer deadline nmeans m dni ght of Novenber
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30 or, if Novenber 30 is not a business day, m dnight of the
first business day thereafter and is the deadline by which
NOx al | owances nust be submtted for recordation in a NOx
Budget unit's conpliance account, or the overdraft account
of the source where the unit is located, in order to neet
the unit's NOx Budget emi ssions |imtation for the control
period i medi ately precedi ng such deadl i ne.

NOx aut hori zed account representative neans, for a NOx

Budget source or NOx Budget unit at the source, the natural
person who is authorized by the owners and operators of the
source and all NOx Budget units at the source, in accordance
with subpart B of this part, to represent and legally bind
each owner and operator in matters pertaining to the NOx
Budget Trading Programor, for a general account, the
natural person who is authorized, in accordance with subpart
F of this part, to transfer or otherw se di spose of NOx

al | onances held in the general account.

NOx Budget em ssions limtation nmeans, for a NOx Budget

unit, the tonnage equival ent of the NOx all owances avail abl e
for conpliance deduction for the unit under 8§ 97.54(a), (b),
(e), and (f) in a control period adjusted by deductions of
such NOx al |l omances to account for actual heat input under 8§
97.42(e) for the control period or to account for excess

em ssions for a prior control period under 8 97.54(d) or to

account for withdrawal fromthe NOx Budget Tradi ng Program
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or for a change in regulatory status, of a NOx Budget opt-in
unit under 8§ 97.86 or § 97.87.

NOx Budget opt-in permt nmeans a NOx Budget permt covering

a NOx Budget opt-in unit.

NOx Budget opt-in unit nmnmeans a unit that has been el ected

to beconme a NOx Budget unit under the NOx Budget Trading
Program and whose NOx Budget opt-in permt has been issued

and is in effect under subpart | of this part.

NOx Budget permit means the legally binding and federally
enforceable witten docunent, or portion of such docunent,

i ssued by the permtting authority under this part,

i ncluding any permt revisions, specifying the NOx Budget
Tradi ng Program requi renents applicable to a NOx Budget
source, to each NOx Budget unit at the NOx Budget source,
and to the owners and operators and the NOx authori zed
account representative of the NOx Budget source and each NOx
Budget unit.

NOx Budget source neans a source that includes one or nore

NOx Budget units.

NOx Budget Trading Program neans a nultistate nitrogen

oxides air pollution control and em ssion reduction program
established by the Adm nistrator in accordance with this
part and pursuant to 8 52.34 of this chapter, as a neans of
mtigating the interstate transport of ozone and nitrogen

oxi des, an ozone precursor.
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NOx Budget unit neans a unit that is subject to the NOx

Budget Tradi ng Programem ssions |imtation under § 97.4(a)
or 8§ 97.80.

Qperating neans, with regard to a unit under 88 97.22(d)(2)
and 97.80, having docunented heat input for nore than 876
hours in the 6 nonths i mredi ately precedi ng the subm ssion
of an application for an initial NOx Budget permt under 8§
97.83(a). The unit’s docunented heat input will be

determ ned in accordance with part 75 of this chapter if the
unit was ot herwi se subject to the requirenments of part 75 of
this chapter during that 6-nonth period or will be based on
the best available data reported to the Adm nistrator for
the unit if the unit was not otherw se subject to the

requi renents of part 75 of this chapter during that 6-nonth
peri od.

Qperat or nmeans any person who operates, controls, or

supervi ses a NOx Budget unit, a NOx Budget source, or a unit
for which an application for a NOx Budget opt-in permt
under 8 97.83 is submtted and not denied or w thdrawm and
shal |l include, but not be limted to, any hol di ng conpany,
utility system or plant manager of such a unit or source.
Opt-in nmeans to be elected to become a NOx Budget unit under
t he NOx Budget Trading Programthrough a final, effective
NOx Budget opt-in permt under subpart | of this part.

Overdraft account neans the NOx Al |l owance Tracking System
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account, established by the Adm ni strator under subpart F of
this part, for each NOx Budget source where there are two or
nmore NOx Budget units.

Omer neans any of the foll ow ng persons:

(1) Any hol der of any portion of the legal or equitable
title in a NOx Budget unit or in a unit for which an
application for a NOx Budget opt-in permt under 8 97.83 is
submtted and not denied or wthdrawn; or

(2) Any holder of a |easehold interest in a NOx Budget
unit or in a unit for which an application for a NOx Budget
opt-in permt under 8 97.83 is submtted and not denied or
wi t hdrawn; or

(3) Any purchaser of power froma NOx Budget unit or from
a unit for which an application for a NOx Budget opt-in
permt under 8 97.83 is submtted and not denied or
w t hdrawn under a life-of-the-unit, firmpower contractua
arrangenment. However, unless expressly provided for in a
| easehol d agreenent, owner shall not include a passive
| essor, or a person who has an equitable interest through
such | essor, whose rental paynents are not based, either
directly or indirectly, upon the revenues or incone fromthe
NOx Budget unit or the unit for which an application for a
NOx Budget opt-in permt under 8 97.83 is submtted and not
deni ed or w thdrawn; or

(4) Wth respect to any general account, any person who

309



has an ownership interest wwth respect to the NOx al | owances
held in the general account and who is subject to the

bi ndi ng agreenment for the NOx authorized account
representative to represent that person's ownership interest
with respect to NOx al |l owances.

Percent nonitor data availability nmeans, for purposes of §

97.43 (a)(1) and 8 94.84(b), total unit operating hours for
whi ch quality-assured data were recorded under subpart H of
this part in a control period, divided by 3,672 hours per
control period, and nultiplied by 100%

Permtting authority neans the State air pollution control

agency, | ocal agency, other State agency, or other agency
authorized by the Adm nistrator to issue or revise permts
to meet the requirenents of the NOx Budget Tradi ng Program

in accordance with subpart C of this part.

Potential electrical output capacity nmeans 33 percent of a
uni t’ s maxi mum desi gn heat i nput.

Receive or receipt of neans, when referring to the

permtting authority or the Admnistrator, to conme into
possessi on of a docunent, information, or correspondence
(whether sent in witing or by authorized electronic
transm ssion), as indicated in an official correspondence

| og, or by a notation nade on the docunent, information, or
correspondence, by the permtting authority or the

Adm nistrator in the regular course of business.
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Recordation, record, or recorded neans, with regard to NOx

al l onances, the novenent of NOx al |l owances by the
Adm ni strator fromone NOx All owance Tracki ng System account
to another, for purposes of allocation, transfer, or

deducti on.

Ref erence net hod nmeans any direct test method of sanpling
and anal yzing for an air pollutant as specified in appendi x
A of part 60 of this chapter.

Serial nunber neans, when referring to NOx all owances, the

uni que identification nunber assigned to each NOx al | owance
by the Adm nistrator, under 8§ 97.53(c).

Source neans any governnental, institutional, comrercial, or
i ndustrial structure, installation, plant, building, or
facility that emts or has the potential to emt any

regul ated air pollutant under the Clean Air Act. For

pur poses of section 502(c) of the Clean Air Act, a “source,”
including a “source” with multiple units, shall be
considered a single “facility.”

State neans one of the 48 contiguous States or a portion
thereof or the District of Colunbia that is specified in 8
52.34 of this chapter and in which are |located units for

whi ch the Adm ni strator nakes an effective finding under 8§

52.34 of this chapter.

Submt or serve neans to send or transmt a docunment,

i nformation, or correspondence to the person specified in
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accordance with the applicable regul ation:

(1) In person;

(2) By United States Postal Service; or

(3) By other neans of dispatch or transm ssion and
delivery. Conpliance with any “subm ssion,” “service,” or
“mai | i ng” deadline shall be determ ned by the date of
di spatch, transm ssion, or mailing and not the date of
receipt.

Title V operating permt nmeans a permt issued under title V

of the Clean Air Act and part 70 or part 71 of this chapter.

Title V operating permt requlations nmeans the regul ations

that the Adm nistrator has approved or issued as neeting the
requirenents of title V of the Clean Air Act and part 70 or

71 of this chapter. Ton or tonnage nmeans any “short ton”

(i.e., 2,000 pounds). For the purpose of determ ning
conpliance with the NOx Budget em ssions limtation, total
tons for a control period shall be cal culated as the sum of
all recorded hourly em ssions (or the tonnage equival ent of
the recorded hourly em ssions rates) in accordance with
subpart H of this part, wth any remaining fraction of a ton
equal to or greater than 0.50 ton deened to equal one ton
and any fraction of a ton less than 0.50 ton deened to equal
zero tons.

Unit means a fossil fuel-fired stationary boiler, conbustion

turbi ne, or conbi ned cycle system
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Unit operating day nmeans a cal endar day in which a unit

conbusts any fuel

Unit operating hour or hour of unit operation nmeans any hour

(or fraction of an hour) during which a unit conbusts any
fuel.
8§ 97.3 Measurements, abbreviations, and acronyms.
Measurenents, abbreviations, and acronyns used in this part
are defined as foll ows:
Btu-British thermal unit.
hr - hour .
kWKkilowatt electrical.
kWh- ki |l owatt hour.
| b- pounds.
mBtu-mllion Btu.
MAe- megawatt el ectrical
t on- 2000 pounds.
CO,- car bon di oxi de.
NOx- ni t rogen oxi des.
O,- oxygen.
8§ 97.4 Applicability.
(a) The following units in a State (as defined in §
97.2) shall be NO; Budget units, and any source that
i ncl udes one or nore such units shall be a NO Budget
source, subject to the requirenents of this part:

(1)(i) For units that comenced operation before
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January 1, 1997, a unit serving during 1995 or 1996 a
generator that had a nanepl ate capacity greater than 25 M\
and produced electricity for sale under a firmcontract to
the electric grid.

(1i) For units that comrenced operation on or after
January 1, 1997 and before January 1, 1999, a unit serving
during 1997 or 1998 a generator that had a nanepl ate
capacity greater than 25 MM and produced electricity for
sale under a firmcontract to the electric grid.

(ti1) For units that commence operation on or after
January 1, 1999, a unit serving at any tine a generator that
has a nanepl ate capacity greater than 25 MAé and produces
electricity for sale.

(2)(i) For units that comenced operation before
January 1, 1997, a unit that has a maxi num desi gn heat i nput
greater than 250 mBtu/ hr and that did not serve during 1995
or 1996 a generator producing electricity for sale under a
firmcontract to the electric grid.

(1i) For units that comrenced operation on or after
January 1, 1997 and before January 1, 1999, a unit that has
a maxi mum desi gn heat input greater than 250 nmmBtu/ hr and
that did not serve during 1997 or 1998 a generator producing
electricity for sale under a firmcontract to the electric
grid.

(ti1) For units that commence operation on or after
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January 1, 1999, a unit with a maxi num desi gn heat i nput
greater than 250 mBtu/ hr that:

(A) At no time serves a generator producing
electricity for sale; or

(B) At any tine serves a generator producing
electricity for sale, if any such generator has a nanepl ate
capacity of 25 MM or |ess and has the potential to use no
nore than 50 percent of the potential electrical output
capacity of the unit.

(b)(1) Notw thstandi ng paragraph (a) of this section,
a unit under paragraph (a)(1) or (a)(2) of this section that
has a federally enforceable permt that includes a NO
emssion limtation restricting NO, em ssions during a
control period to 25 tons or less and that includes the
speci al provisions in paragraph (b)(4) of this section shal
be exenpt fromthe requirenents of the NO Budget Trading
Program except for the provisions of this paragraph, §
97.2, 8§ 97.3, § 97.4(a), &8 97.7, and subparts E, F, and G
of this part. The NO, emssion |imtation under this
paragraph (b)(1) shall restrict NO, em ssions during the
control period by Iimting unit operating hours. The
restriction on unit operating hours shall be cal cul ated by
dividing 25 tons by the unit's maxi mnum potential hourly NO
mass em ssions, which shall equal the unit’s maxi mnum rated

hourly heat i1nput nultiplied by the highest default NOx
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em ssion rate otherw se applicable to the unit under 8 75.19
of this chapter.

(2) The exenption under paragraph (b)(1) of this
section shall becone effective as foll ows:

(1) The exenption shall becone effective on the date
on which the NO, emssion |imtation and the speci al
provisions in the permt under paragraph (b)(1) of this
section becone final; or

(i) If the NOx emssion limtation and the speci al
provisions in the permt under paragraph (b)(1) of this
section becone final during a control period and after the
first date on which the unit operates during such control
period, then the exenption shall becone effective on May 1
of such control period, provided that such NOx em ssion
limtation and the special provisions apply to the unit as
of such first date of operation. |[If such NOx em ssion
[imtation and special provisions do not apply to the unit
as of such first date of operation, then the exenption under
paragraph (b)(1) of this section shall becone effective on
Cctober 1 of the year during which such NOx em ssion
[imtation and the special provisions becone final.

(3) The permtting authority that issues a federally
enforceabl e permt under paragraph (b)(1) of this section
for a unit under paragraph (a)(1l) or (a)(2) of this section

will provide the Adm nistrator witten notice of the
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i ssuance of such permt and, upon request, a copy of the
permt.

(4) Special provisions.

(i) Aunit exenpt under paragraph (b)(1) of this
section shall conply with the restriction on unit operating
hours described in paragraph (b)(1) of this section during
the control period in each year

(1i) The Admnistrator will allocate NOx all owances to
the unit under 88 97.41(a) through (c) and 88 97.42(a)
through (c). For each control period for which the unit is
al l ocated NOx al |l owances under 88 97.41(a) through (c) and
88 97.42(a) through (c),

(A) The owners and operators of the unit nust specify a
general account, in which the Admnistrator will record the
NOx al | owances, and

(B) After the Adm nistrator records a NOx all owance
al l ocations under 88 97.41(a) through (c) and 88 97.42(a)
through (c), the Adm nistrator will deduct, fromthe genera
account under paragraph (b)(4)(ii)(A) of this section, NOx
al l omances that are allocated for the sane or a prior
control period as the NOx al |l owances all ocated to the unit
under 88 97.41(a) through (c) and 88 97.42(a) through (c)
and that equal the NOx emission limtation (in tons of NOx)
on which the unit’s exenption under paragraph (b)(1) of this

section is based. The NOx authorized account representative
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shal | ensure that such general account contains the NOx
al | onances necessary for conpletion of such deducti on.

(ii1) Aunit exenpt under this paragraph (b) shal
report hours of unit operation during the control period in
each year to the permtting authority by Novenber 1 of that
year .

(i1v) For a period of 5 years fromthe date the records
are created, the owners and operators of a unit exenpt under
paragraph (b)(1) of this section shall retain, at the source
that includes the unit, records denonstrating that the
conditions of the federally enforceable permt under
paragraph (b)(1) of this section were net, including the
restriction on unit operating hours. The 5-year period for
keepi ng records may be extended for cause, at any tine prior
to the end of the period, in witing by the permtting
authority or the Admnistrator. The owners and operators
bear the burden of proof that the unit nmet the restriction
on unit operating hours.

(v) The owners and operators and, to the extent
appl i cabl e, the NO; authorized account representative of a
unit exenpt under paragraph (b)(1) of this section shal
conply with the requirenents of the NO, Budget Trading
Program concerning all periods for which the exenption is
not in effect, even if such requirenents arise, or nust be

conplied with, after the exenption takes effect.
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(vi) On the earlier of the follow ng dates, a unit
exenpt under paragraph (b)(1) of this section shall lose its
exenpti on:

(A) The date on which the restriction on unit operating
hours described in paragraph (b)(1l) of this sectionis
removed fromthe unit’'s federally enforceable permt or
ot herwi se becones no | onger applicable to any control period
starting in 2003; or

(B) The first date on which the unit fails to conply,
or with regard to which the owners and operators fail to
meet their burden of proving that the unit is conplying,
with the restriction on unit operating hours described in
paragraph (b)(1) of this section during any control period
starting in 2003.

(vit) Aunit that loses its exenption in accordance
wi th paragraph (b)(4)(vi) of this section shall be subject
to the requirenents of this part. For the purpose of
applying permtting requirenents under subpart C of this
part, allocating allowances under subpart E of this part,
and applying nonitoring requirenents under subpart H of this
part, the unit shall be treated as commenci ng operation and,
if the unit is covered by paragraph (a)(1) of this section,
comrenci ng commerci al operation on the date the unit |oses
its exenption

(viii) Aunit that is exenpt under paragraph (b) (1) of
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this section is not eligible to be a NOx Budget opt-in unit
under subpart | of this part.
§ 97.5 Retired unit exemption.

(a) This section applies to any NOx Budget unit, other
than a NOx Budget opt-in unit, that is permanently retired.

(b) (1) Any NOx Budget unit, other than a NOx Budget
opt-in unit, that is permanently retired shall be exenpt
fromthe NOx Budget Trading Program except for the
provisions of this section, 8§ 97.2,8 97.3, 8 97.4, § 97.7,
and subparts E, F, and G of this part.

(2) The exenption under paragraph (b)(1) of this
section shall beconme effective the day on which the unit is
permanently retired. Wthin 30 days of permanent
retirenment, the NOx authorized account representative
(authori zed in accordance with subpart B of this part) shal
submt a statenent to the permtting authority otherw se
responsi bl e for adm ni stering any NOx Budget permt for the
unit. The NOx authorized account representative shall submt
a copy of the statenent to the Adm nistrator. The statenent
shall state, in a format prescribed by the permtting
authority, that the unit is permanently retired and wll
conply with the requirenents of paragraph (c) of this
section.

(3) After receipt of the notice under paragraph (b)(2)

of this section, the permtting authority will anmend any
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permt covering the source at which the unit is |located to
add the provisions and requirenents of the exenption under
paragraphs (b)(1) and (c) of this section.

(c) Special provisions.

(1) A unit exenpt under this section shall not emt any
ni trogen oxides, starting on the date that the exenption
t akes effect.

(2) The Adm nistrator will allocate NOx all owances
under subpart E of this part to a unit exenpt under this
section. For each control period for which the unit is
al l ocated one or nore NOx al | owances, the owners and
operators of the unit shall specify a general account, in
which the Adm nistrator will record such NOx al | owances.

(3) For a period of 5 years fromthe date the records
are created, the owners and operators of a unit exenpt under
this section shall retain at the source that includes the
unit, records denonstrating that the unit is permanently
retired. The 5-year period for keeping records may be
extended for cause, at any tine prior to the end of the
period, in witing by the permtting authority or the
Adm ni strator. The owners and operators bear the burden of
proof that the unit is permanently retired.

(4) The owners and operators and, to the extent
appl i cabl e, the NOx authorized account representative of a

unit exenpt under this section shall conply with the
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requi renments of the NOx Budget Tradi ng Program concer ni ng
all periods for which the exenption is not in effect, even
if such requirenents arise, or nust be conplied wth, after
t he exenption takes effect.

(5 (i) Aunit exenpt under this section and |ocated at
a source that is required, or but for this exenption would
be required, to have a title V operating permt shall not
resune operation unless the NOx authorized account
representative of the source submts a conplete NOx Budget
permt application under 8 97.22 for the unit not |ess than
18 nmonths (or such lesser time provided by the permtting
authority) before the later of May 1, 2003 or the date on
whi ch the unit resunes operation.

(1i) Awunit exenpt under this section and |ocated at a
source that is required, or but for this exenption would be
required, to have a non-title V permt shall not resune
operation unless the NOx authorized account representative
of the source submts a conplete NOx Budget permt
application under 8 97.22 for the unit not |less than 18
mont hs (or such |l esser tinme provided by the permtting
authority) before the later of May 1, 2003 or the date on
which the unit is to first resunme operation.

(6) On the earlier of the followng dates, a unit
exenpt under paragraph (b) of this section shall lose its

exenpti on:

322



(1) The date on which the NOx authorized account
representative submts a NOx Budget permt application under
paragraph (c)(5) of this section; or

(1i) The date on which the NOx authorized account
representative is required under paragraph (c)(5) of this
section to submt a NOx Budget permt application.

(7) For the purpose of applying nonitoring requirenents
under subpart H of this part, a unit that loses its
exenption under this section shall be treated as a unit that
commences operation or conmercial operation on the first
date on which the unit resunes operation

(8 A wunit that is exenpt under this section is not
eligible to be a NOx Budget opt-in unit under subpart | of
this part.

§ 97.6 Standard requirements.

(a) Permt Requirenents.

(1) The NOx authorized account representative of each
NOx Budget source required to have a federally enforceable
permt and each NOx Budget unit required to have a federally
enforceable permt at the source shall:

(1) Submt to the permtting authority a conpl ete NOX
Budget permt application under 8 97.22 in accordance with
the deadlines specified in 8 97.21(b) and (c);

(1i) Submt in a tinmely manner any suppl enent al

information that the permtting authority determnes is
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necessary in order to review a NOx Budget permt application
and i ssue or deny a NOx Budget permt.

(2) The owners and operators of each NOx Budget source
required to have a federally enforceable permt and each NOx
Budget unit required to have a federally enforceable permt
at the source shall have a NOx Budget permt issued by the
permtting authority and operate the unit in conpliance with
such NOx Budget permt.

(3) The owners and operators of a NOx Budget source
that is not otherwi se required to have a federally
enforceable permt are not required to submt a NOx Budget
permt application, and to have a NOx Budget permt, under
subpart C of this part for such NOx Budget source.

(b) Mnitoring requirenents.

(1) The owners and operators and, to the extent
applicabl e, the NOx authorized account representative of
each NOx Budget source and each NOx Budget unit at the
source shall conply with the nonitoring requirenents of
subpart H of this part.

(2) The em ssions neasurenents recorded and reported in
accordance wth subpart H of this part shall be used to
determ ne conpliance by the unit wth the NOx Budget
em ssions limtation under paragraph (c) of this section.

(c) _Nitrogen oxides requirenents.

(1) The owners and operators of each NOx Budget source
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and each NOx Budget unit at the source shall hold NOx
al | onances avail able for conpliance deductions under 8§
97.54(a), (b), (e), or (f) as of the NOx all owance transfer
deadline, in the unit's conpliance account and the source’s
overdraft account in an anount not |less than the total NOx
em ssions for the control period fromthe unit, as
determ ned in accordance with subpart H of this part, plus
any anount necessary to account for actual heat input under
8§ 97.42(e) for the control period or to account for excess
em ssions for a prior control period under 8 97.54(d) or to
account for withdrawal fromthe NOx Budget Trading Program
or a change in regulatory status, of a NOx Budget opt-in
unit under 8 97.86 or § 97.87

(2) Each ton of nitrogen oxides emtted in excess of
the NOx Budget em ssions limtation shall constitute a
separate violation of this part, the Clean Air Act, and
applicable State | aw.

(3) A NOx Budget unit shall be subject to the
requi renents under paragraph (c)(1) of this section starting
on the later of May 1, 2003 or the date on which the unit
commences operation.

(4) NOx allowances shall be held in, deducted from or
transferred anong NOx Al l owance Tracki ng System accounts in
accordance wth subparts E, F, G and | of this part.

(5 A NOx allowance shall not be deducted, in order to
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conply with the requirenents under paragraph (c)(1) of this
section, for a control period in a year prior to the year
for which the NOx al |l owance was al | ocat ed.

(6) A NOx allowance allocated by the Adm nistrator
under the NOx Budget Trading Programis a limted
authorization to emt one ton of nitrogen oxides in
accordance wth the NOx Budget Trading Program No
provi sion of the NOx Budget Trading Program the NOx Budget
permt application, the NOx Budget permt, or an exenption
under 8 97.4(b) or 8 97.5 and no provision of |aw shall be
construed to limt the authority of the United States to
termnate or limt such authorization.

(7) A NOx allowance allocated by the Adm ni strator
under the NOx Budget Tradi ng Program does not constitute a
property right.

(8) Upon recordation by the Adm nistrator under subpart
F or Gof this part, every allocation, transfer, or
deduction of a NOx allowance to or froma NOx Budget unit's
conpliance account or the overdraft account of the source
where the unit is located is incorporated automatically in
any NOx Budget permt of the NOx Budget unit.

(d) _Excess eni ssions requirenents.

(1) The owners and operators of a NOx Budget unit that
has excess em ssions in any control period shall:

(1) Surrender the NOx all owances required for deduction
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under 8 97.54(d)(1); and
(i1) Pay any fine, penalty, or assessnent or conply
with any other renedy inposed under 8 97.54(d)(3).

(e) Recordkeeping and Reporting Requirenents.

(1) Unless otherw se provided, the owners and operators
of the NOx Budget source and each NOx Budget unit at the
source shall keep on site at the source each of the
foll owi ng docunents for a period of 5 years fromthe date
the docunent is created. This period may be extended for
cause, at any time prior to the end of 5 years, in witing
by the permtting authority or the Adm nistrator.

(i) The account certificate of representation under 8§
97.13 for the NOx authorized account representative for the
source and each NOx Budget unit at the source and al
docunents that denonstrate the truth of the statenents in
the account certificate of representation; provided that
the certificate and docunents shall be retained on site at
t he source beyond such 5-year period until such docunents
are superseded because of the subm ssion of a new account
certificate of representation under 8 97.13 changi ng the NOx
aut hori zed account representative.

(ii1) Al emssions nonitoring information, in
accordance with subpart H of this part; provided that to the
extent that subpart H of this part provides for a 3-year

period for recordkeeping, the 3-year period shall apply.
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(ii1) Copies of all reports, conpliance certifications,
and ot her subm ssions and all records nmade or required under
t he NOx Budget Tradi ng Program

(1v) Copies of all docunents used to conplete a NOX
Budget permt application and any other subm ssion under the
NOx Budget Tradi ng Program or to denonstrate conpliance with
the requirenents of the NOx Budget Tradi ng Program

(2) The NOx authorized account representative of a NOx
Budget source and each NOx Budget unit at the source shal
submt the reports and conpliance certifications required
under the NOx Budget Trading Program including those under
subparts D, H or | of this part.

(f) Liability.

(1) Any person who know ngly viol ates any requirenent
or prohibition of the NOx Budget Tradi ng Program a NOx
Budget permt, or an exenption under 8 97.4(b) or § 97.5
shal | be subject to enforcenent pursuant to applicable State
or Federal |aw.

(2) Any person who know ngly nmakes a fal se materi al
statenent in any record, subm ssion, or report under the NOX
Budget Tradi ng Program shall be subject to crimnal
enforcenent pursuant to the applicable State or Federal |aw.

(3) No permit revision shall excuse any viol ation of
the requirenents of the NOx Budget Tradi ng Programthat

occurs prior to the date that the revision takes effect.
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(4) Each NOx Budget source and each NOx Budget unit
shall neet the requirenments of the NOx Budget Trading
Pr ogr am

(5) Any provision of the NOx Budget Tradi ng Program
that applies to a NOx Budget source or the NOx authorized
account representative of a NOx Budget source shall also
apply to the owners and operators of such source and of the
NOx Budget units at the source.

(6) Any provision of the NOx Budget Tradi ng Program
that applies to a NOx Budget unit or the NOx authorized
account representative of a NOx budget unit shall also apply
to the owners and operators of such unit. Except with
regard to the requirenents applicable to units with a common
stack under subpart H of this part, the owners and operators
and the NOx authorized account representative of one NOx
Budget unit shall not be liable for any violation by any
ot her NOx Budget unit of which they are not owners or
operators or the NOx authorized account representative and
that is |ocated at a source of which they are not owners or
operators or the NOx authorized account representative.

(g) Effect on O her Authorities. No provision of the

NOx Budget Trading Program a NOx Budget permt application,
a NOx Budget permt, or an exenption under 8 97.4(b) or 8§
97.5 shall be construed as exenpting or excluding the owners

and operators and, to the extent applicable, the NOx
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aut hori zed account representative of a NOx Budget source or
NOx Budget unit from conpliance wth any other provision of
the applicable, approved State inplenentation plan, a
federally enforceable permt, or the Cean Air Act.

8§ 97.7 Computation of time.

(a) Unless otherwi se stated, any tinme period schedul ed,
under the NOx Budget Trading Program to begin on the
occurrence of an act or event shall begin on the day the act
or event occurs.

(b) Unless otherwi se stated, any tinme period schedul ed,
under the NOx Budget Trading Program to begin before the
occurrence of an act or event shall be conputed so that the
period ends the day before the act or event occurs.

(c) Unless otherw se stated, if the final day of any
time period, under the NOx Budget Trading Program falls on
a weekend or a State or Federal holiday, the tinme period
shall be extended to the next business day.

Subpart B--NOx Authorized Account Representative for NOXx
Budget Sources

8§ 97.10 Authorization and responsibilities of NOx
authorized account representative.

(a) Except as provided under 8 97.11, each NOx Budget
source, including all NOx Budget units at the source, shal
have one and only one NOx authorized account representative,
with regard to all matters under the NOx Budget Trading
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Program concerning the source or any NOx Budget unit at the
sour ce.

(b) The NOx aut horized account representative of the
NOx Budget source shall be selected by an agreenent binding
on the owners and operators of the source and all NOx Budget
units at the source.

(c) Upon receipt by the Adm nistrator of a conplete
account certificate of representation under 8§ 97.13, the NOX
aut hori zed account representative of the source shal
represent and, by his or her representations, actions,

i nactions, or subm ssions, legally bind each owner and
operator of the NOx Budget source represented and each NOx
Budget unit at the source in all matters pertaining to the
NOx Budget Trading Program not w thstandi ng any agreenent
bet ween the NOx aut horized account representative and such
owners and operators. The owners and operators shall be
bound by any decision or order issued to the NOx authori zed
account representative by the permtting authority, the
Adm ni strator, or a court regarding the source or unit.

(d) No NOx Budget permt shall be issued, and no NOx
Al |l owance Tracki ng System account shall be established for a
NOx Budget unit at a source, until the Adm nistrator has
received a conplete account certificate of representation
under 8§ 97.13 for a NOx authorized account representative of

the source and the NOx Budget units at the source.
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(e) (1) Each subm ssion under the NOx Budget Trading
Program shal|l be submtted, signed, and certified by the NOx
aut hori zed account representative for each NOx Budget source
on behalf of which the subm ssion is made. Each such
subm ssion shall include the following certification
statenent by the NOx authorized account representative:
am aut hori zed to make this subm ssion on behalf of the
owners and operators of the NOx Budget sources or NOx Budget
units for which the subm ssion is nmade. | certify under
penalty of law that | have personally exam ned, and am
famliar wth, the statenments and information submtted in
this docunent and all its attachnents. Based on ny inquiry
of those individuals with primary responsibility for
obtaining the information, | certify that the statenments and
information are to the best of ny knowl edge and belief true,
accurate, and conplete. | amaware that there are
significant penalties for submtting fal se statenents and
information or omtting required statenents and i nformation,
including the possibility of fine or inprisonnent.”

(2) The permtting authority and the Admnistrator wl|l
accept or act on a subm ssion made on behal f of owner or
operators of a NOx Budget source or a NOx Budget unit only
if the subm ssion has been nmade, signed, and certified in
accordance with paragraph (e)(1) of this section.

§ 97.11 Alternate NOx authorized account representative.
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(a) An account certificate of representation may
desi gnate one and only one alternate NOx authorized account
representative who may act on behal f of the NOx authorized
account representative. The agreenent by which the
al ternate NOx authorized account representative is sel ected
shal |l include a procedure for authorizing the alternate NOx
aut hori zed account representative to act in lieu of the NOx
aut hori zed account representative.

(b) Upon receipt by the Adm nistrator of a conplete
account certificate of representation under 8§ 97.13, any
representation, action, inaction, or subm ssion by the
alternate NOx authorized account representative shall be
deened to be a representation, action, inaction, or
subm ssion by the NOx authorized account representative.

(c) Except in this section and 88 97.10(a), 97.12,
97.13, and 97.51, whenever the term “NOx authorized account
representative” is used in this part, the termshall be
construed to include the alternate NOx authorized account
representative.

§ 97.12 Changing NOx authorized account representative and

alternate NOx authorized account representative; changes iIn

owners and operators.

(a) Changi ng NOx aut horized account representative.
The NOx aut hori zed account representative may be changed at

any tinme upon receipt by the Adm nistrator of a superseding
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conpl ete account certificate of representati on under 8§
97.13. Notw thstandi ng any such change, al

representations, actions, inactions, and subm ssions by the
previ ous NOx aut horized account representative prior to the
time and date when the Adm ni strator receives the

super sedi ng account certificate of representation shall be
bi ndi ng on the new NOx aut horized account representative and
the owners and operators of the NOx Budget source and the
NOx Budget units at the source.

(b) Changing alternate NOx authorized account

representative. The alternate NOx authori zed account

representative may be changed at any tinme upon receipt by
the Adm nistrator of a supersedi ng conpl ete account
certificate of representation under 8 97.13.

Not wi t hst andi ng any such change, all representations,
actions, inactions, and subm ssions by the previous
alternate NOx authorized account representative prior to the
time and date when the Adm ni strator receives the

super sedi ng account certificate of representation shall be
bi ndi ng on the new alternate NOx authorized account
representative and the owners and operators of the NOx
Budget source and the NOx Budget units at the source.

(c) Changes in owners and operators.

(1) I'n the event a new owner or operator of a NOx

Budget source or a NOx Budget unit is not included in the
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list of owners and operators submtted in the account
certificate of representation under 8 97.13, such new owner
or operator shall be deened to be subject to and bound by
the account certificate of representation, the
representations, actions, inactions, and subm ssions of the
NOx aut horized account representative and any alternate NOX
aut hori zed account representative of the source or unit, and
t he decisions, orders, actions, and inactions of the
permtting authority or the Admnistrator, as if the new
owner or operator were included in such |ist.

(2) Wthin 30 days follow ng any change in the owners
and operators of a NOx Budget source or a NOx Budget unit,
including the addition of a new owner or operator, the NOx
aut hori zed account representative or alternate NOX
aut hori zed account representative shall submt a revision to
the account certificate of representation under 8§ 97.13
anmending the list of owners and operators to include the
change.

8§ 97.13 Account certificate of representation.

(a) A conplete account certificate of representation
for a NOx authorized account representative or an alternate
NOx aut hori zed account representative shall include the
followng elenents in a format prescribed by the
Adm ni strator:

(1) ldentification of the NOx Budget source and each
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NOx Budget unit at the source for which the account
certificate of representation is submtted.

(2) The nane, address, e-mail address (if any),
t el ephone nunber, and facsimle transm ssion nunber (if any)
of the NOx authorized account representative and any
alternate NOx authorized account representative.

(3) Alist of the owners and operators of the NOx
Budget source and of each NOx Budget unit at the source.

(4) The following certification statement by the NOx
aut hori zed account representative and any alternate NOx
aut hori zed account representative: “I certify that | was
sel ected as the NOx authorized account representative or
alternate NOx authorized account representative, as
appl i cabl e, by an agreenent binding on the owners and
operators of the NOx Budget source and each NOx Budget unit
at the source. | certify that | have all the necessary
authority to carry out ny duties and responsibilities under
t he NOx Budget Tradi ng Program on behal f of the owners and
operators of the NOx Budget source and of each NOx Budget
unit at the source and that each such owner and operator
shall be fully bound by ny representations, actions,
i nactions, or subm ssions and by any deci sion or order
issued to me by the permtting authority, the Adm nistrator,
or a court regarding the source or unit.”

(5) The signature of the NOx authorized account
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representative and any alternate NOx authorized account
representative and the dates signed.

(b) Unless otherwi se required by the permtting
authority or the Adm nistrator, docunents of agreenent
referred to in the account certificate of representation
shall not be submtted to the permtting authority or the
Adm nistrator. Neither the permtting authority nor the
Adm ni strator shall be under any obligation to review or
eval uate the sufficiency of such docunents, if submtted.

§ 97.14 Objections concerning NOx authorized account
representative.

(a) Once a conplete account certificate of
representati on under 8 97.13 has been submtted and
received, the permtting authority and the Adm ni strator
will rely on the account certificate of representation
unl ess and until a supersedi ng conpl ete account certificate
of representation under 8 97.13 is received by the
Adm ni strator.

(b) Except as provided in 8 97.12(a) or (b), no
obj ection or other conmmunication submtted to the permtting
authority or the Adm nistrator concerning the authorization,
or any representation, action, inaction, or subm ssion of
the NOx aut horized account representative shall affect any
representation, action, inaction, or subm ssion of the NOx

aut hori zed account representative or the finality of any
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deci sion or order by the permtting authority or the
Adm ni strator under the NOx Budget Tradi ng Program

(c) Neither the permtting authority nor the
Adm nistrator will adjudicate any private | egal dispute
concerning the authorization or any representation, action,
i naction, or subm ssion of any NOx authorized account
representative, including private |egal disputes concerning
t he proceeds of NOx al |l owance transfers.

Subpart C--Permits
8§ 97.20 General NOx Budget Trading Program permit
requirements.

(a) For each NOx Budget source required to have a
federally enforceable permt, such permt shall include a
NOx Budget permt adm nistered by the permtting authority
for the federally enforceable permt.

(1) For NOx Budget sources required to have atitle V
operating permt, the NOx Budget portion of the title V
permt shall be adm nistered in accordance with the
permtting authority's title V operating permts regul ations
pronul gated under part 70 or 71 of this chapter, except as
provi ded otherwi se by this subpart or subpart | of this
part.

(2) For NOx Budget sources required to have a non-title
V permt, the NOx Budget portion of the non-title V permt

shall be adm nistered in accordance with the permtting
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authority’s regulations pronmulgated to adm nister non-title
V permts, except as provided otherwi se by this subpart or
subpart | of this part.

(b) Each NOx Budget permt shall contain al
appl i cabl e NOx Budget Tradi ng Program requirenents and shal
be a conplete and segregabl e portion of the permt under
par agraph (a) of this section.

8§ 97.21 Submission of NOx Budget permit applications.

(a) Duty to apply. The NOx authorized account

representative of any NOx Budget source required to have a
federally enforceable permt shall submt to the permtting
authority a conplete NOx Budget permt application under 8§
97.22 by the applicable deadline in paragraph (b) of this
section.

(b) (1) For NOx Budget sources required to have a title
V operating permt:

(1) For any source, with one or nore NOx Budget units
under 8 97.4(a) that comrence operation before January 1,
2000, the NOx authorized account representative shall submt
a conpl ete NOx Budget permt application under 8§ 97.22
covering such NOx Budget units to the permtting authority
at least 18 nonths (or such |esser tine provided by the
permtting authority) before May 1, 2003.

(1i) For any source, with any NOx Budget unit under 8§

97.4(a) that commences operation on or after January 1,
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2000, the NOx authorized account representative shall submt
a conpl ete NOx Budget permt application under 8§ 97.22
covering such NOx Budget unit to the permtting authority at
| east 18 nonths (or such | esser tine provided by the
permtting authority) before the later of May 1, 2003 or the
date on which the NOx Budget unit conmences operation.

(2) For NOx Budget sources required to have a non-title
V permt:

(1) For any source, with one or nore NOx Budget units
under 8 97.4(a) that comrence operation before January 1,
2000, the NOx authorized account representative shall submt
a conpl ete NOx Budget permt application under 8§ 97.22
covering such NOx Budget units to the permtting authority
at least 18 nonths (or such lesser tinme provided by the
permtting authority) before May 1, 2003.

(1i) For any source, with any NOx Budget unit under 8§
97.4(a) that commences operation on or after January 1,
2000, the NOx authorized account representative shall submt
a conpl ete NOx Budget permt application under 8§ 97.22
covering such NOx Budget unit to the permtting authority at
| east 18 nonths (or such | esser tine provided by the
permtting authority) before the later of May 1, 2003 or the
date on which the NOx Budget unit conmences operation.

(c) Duty to Reapply.

(1) For a NOx Budget source required to have a title V
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operating permt, the NOx authorized account representative
shal |l submt a conplete NOx Budget permt application under
8§ 97.22 for the NOx Budget source covering the NOx Budget
units at the source in accordance with the permtting
authority’s title V operating permts regul ati ons addressi ng
operating permt renewal.

(2) For a NOx Budget source required to have a non-
title V permt, the NOx authorized account representative
shal |l submt a conplete NOx Budget permt application under
8§ 97.22 for the NOx Budget source covering the NOx Budget
units at the source in accordance with the permtting
authority’s non-title V permts regul ati ons addressing
permt renewal .

8§ 97.22 Information requirements for NOx Budget permit
applications.

A conpl ete NOx Budget permt application shall include
the followi ng el enents concerning the NOx Budget source for
which the application is submtted, in a format prescribed
by the permtting authority:

(a) ldentification of the NOx Budget source, including
pl ant nanme and the ORIS (O fice of Regulatory Information
Systens) or facility code assigned to the source by the
Energy Information Adm nistration, if applicable;

(b) Identification of each NOx Budget unit at the NOx

Budget source and whether it is a NOx Budget unit under 8§
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97.4(a) or under subpart | of this part;

(c) The standard requirenments under 8 97.6; and

(d) For each NOx Budget opt-in unit at the NOx Budget
source, the following certification statenments by the NOx
aut hori zed account representative:

(1) “I certify that each unit for which this permt
application is submtted under subpart | of this part is not
a NOx Budget unit under 40 CFR 97.4(a) and is not covered by
an exenption under 40 CFR 97.4(b) or 97.5 that is in
effect.”

(2) If the application is for an initial NOx Budget
opt-in permt, “I certify that each unit for which this
permt application is submtted under subpart | of 40 CFR
part 97 is operating, as that termis defined under 40 CFR
97.2.”

8§ 97.23 NOx Budget permit contents.

(a) Each NOx Budget permt wll contain, in a formt
prescribed by the permtting authority, all elenents
required for a conplete NOx Budget permt application under
§ 97.22.

(b) Each NOx Budget permt is deenmed to incorporate
automatically the definitions of terns under 8 97.2 and,
upon recordation by the Adm ni strator under subparts F or G
of this part, every allocation, transfer, or deduction of a

NOx al |l owance to or fromthe conpliance accounts of the NOx
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Budget units covered by the permt or the overdraft account
of the NOx Budget source covered by the permt.
8§ 97.24 NOx Budget permit revisions.

(a) For a NOx Budget source with a title V operating
permt, except as provided in 8 97.23(b), the permtting
authority will revise the NOx Budget permt, as necessary,
in accordance with the permtting authority' s title V
operating permts regul ati ons addressing permt revisions.

(b) For a NOx Budget source with a non-title V permt,
except as provided in 8§ 97.23(b), the permtting authority
wll revise the NOx Budget permt, as necessary, in
accordance with the permtting authority’'s non-title V
permts regul ati ons addressing permt revisions.

Subpart D--Compliance Certification
8§ 97.30 Compliance certification report.

(a) Applicability and deadline. For each contro

period in which one or nore NOx Budget units at a source are
subject to the NOx Budget emi ssions limtation, the NOx

aut hori zed account representative of the source shall submt
to the permtting authority and the Adm ni strator by
Novenber 30 of that year, a conpliance certification report
for each source covering all such units.

(b) Contents of report. The NOx authorized account

representative shall include in the conpliance certification

report under paragraph (a) of this section the follow ng
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elements, in a format prescribed by the Adm ni strator
concerning each unit at the source and subject to the NOx
Budget em ssions limtation for the control period covered
by the report:

(1) ldentification of each NOx Budget unit;

(2) At the NOx authorized account representative's
option, the serial nunbers of the NOx all owances that are to
be deducted from each unit’s conpliance account under 8§
97.54 for the control period;

(3) At the NOx authorized account representative’s
option, for units sharing a common stack and havi ng NOx
em ssions that are not nonitored separately or apportioned
in accordance with subpart H of this part, the percentage of
al l omances that is to be deducted fromeach unit's
conpl i ance account under 8 97.54(e); and

(4) The conpliance certification under paragraph (c) of
this section.

(c) Conpliance certification. In the conpliance

certification report under paragraph (a) of this section,
the NOx authorized account representative shall certify,
based on reasonabl e inquiry of those persons with primary
responsibility for operating the source and the NOx Budget
units at the source in conpliance with the NOx Budget
Tradi ng Program whet her each NOx Budget unit for which the

conpliance certification is submtted was operated during
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t he cal endar year covered by the report in conpliance with
the requirenments of the NOx Budget Tradi ng Program
applicable to the unit, including:

(1) Whether the unit was operated in conpliance with
t he NOx Budget em ssions limtation;

(2) Whether the nonitoring plan that governs the unit
has been maintained to reflect the actual operation and
monitoring of the unit and contains all information
necessary to attribute NOx em ssions to the unit, in
accordance wth subpart H of this part;

(3) Whether all the NOx emi ssions fromthe unit, or a
group of units (including the unit) using a common stack,
were nonitored or accounted for through the m ssing data
procedures and reported in the quarterly nonitoring reports,
i ncl udi ng whet her conditional data were reported in the
quarterly reports in accordance with subpart H of this part.
If conditional data were reported, the owner or operator
shal | indicate whether the status of all conditional data
has been resolved and all necessary quarterly report
resubm ssi ons have been made;

(4) Whether the facts that formthe basis for
certification under subpart H of this part of each nonitor
at the unit or a group of units (including the unit) using a
common stack, or for using an excepted nonitoring nmethod or

alternative nonitoring nethod approved under subpart H of
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this part, if any, have changed; and

(5) If a change is required to be reported under
par agraph (c)(4) of this section, specify the nature of the
change, the reason for the change, when the change occurred,
and how the unit's conpliance status was determ ned
subsequent to the change, including what nethod was used to
determ ne em ssions when a change mandated the need for
nmonitor recertification.

§ 97.31 Administrator’s action on compliance
certifications.

(a) The Adm nistrator nmay review and conduct
i ndependent audits concerning any conpliance certification
or any other subm ssion under the NOx Budget Tradi ng Program
and nmake appropriate adjustnents of the information in the
conpliance certifications or other subm ssions.

(b) The Adm ni strator may deduct NOx al |l owances from or
transfer NOx all owances to a unit’s conpliance account or a
source’s overdraft account based on the information in the
conpliance certifications or other subm ssions, as adjusted
under paragraph (a) of this section.

Subpart E--NOx Allowance Allocations
8§ 97.40 Trading program budget.

I n accordance with 88 97.41 and 97.42, the

Adm nistrator will allocate to the NOx Budget units under 8§

97.4(a) in a State, for each control period specified in 8
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97.41, a total nunber of NOx all owances equal to the trading
program budget for the State, as set forth in appendi x C of
this part, less the sumof the NOx em ssion limtations (in
tons) for each unit exenpt under 8 97.4(b) that is not

al l ocated any NOx al |l owances under 8§ 97.42(b) or (c) for the
control period and whose NOx em ssion [imtation (in tons of
NOx) is not included in the anmpbunt cal cul ated under 8§
97.42(d)(5)(ii)(B) for the control period.

§ 97.41 Timing requirements for NOx allowance allocations.

(a) The NOx al |l owance all ocations, determ ned in
accordance wth 88 97.42(a) through (c), for the control
periods in 2003 through 2007 are set forth in appendices A
and B of this part.

(b) By April 1, 2005, the Administrator will determ ne
by order the NOx all owance allocations, in accordance with
88 97.42(a) through (c), for the control periods in 2008
t hrough 2012.

(c) By April 1, 2010, by April 1 of 2015, and
thereafter by April 1 of the year that is 5 years after the
| ast year for which NOx all owances all ocations are
determ ned, the Admnistrator will determ ne by order the
NOx al |l owance all ocations, in accordance with 88 97.42(a)
through (c), for the control periods in the years that are
3, 4, 5, 6, and 7 years after the applicabl e deadline under

this paragraph (c).
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(d) By April 1, 2003 and April 1 of each year
thereafter, the Admnistrator will determ ne by order the
NOx al | owance all ocations, in accordance with § 97.42(d),
for the control period in the year of the applicable
deadl i ne under this paragraph (d).

(e) The Adm nistrator will neke available to the public
each determ nation of NOx all owance all ocations under
paragraph (b), (c), or (d) of this section and will provide
an opportunity for subm ssion of objections to the
determ nation. Cbjections shall be limted to addressing
whet her the determination is in accordance with 8 97.42.
Based on any such objections, the Adm nistrator wll adjust
each determ nation to the extent necessary to ensure that it
is in accordance with § 97.42.

8§ 97.42 NOx allowance allocations.

(a)(1) The heat input (in mmBtu) used for cal culating
NOx al | owance allocations for each NOx Budget unit under 8§
97.4(a) will be:

(A) For a NOx allowance allocation under 8§ 97.41(a),

(1) For a unit under 8 97.4(a)(1l), the average of the
two hi ghest amounts of the unit’s heat input for the control
periods in 1995 through 1998; or

(i1) For a unit under 8 97.4(a)(2), the control period
in 1995 or, if the Adm nistrator determ nes that reasonably

reliable data are avail able for control periods in 1996
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t hrough 1998, the average of the two highest anounts of the
unit’s heat i nput for the control periods in 1995 through
1998.

(B) For a NOx all owance all ocation under 8§ 97.41(b),
the unit’s average heat input for the control periods in
2002 t hrough 2004.

(© For a NOx allowance allocation under 8 97.41(c),
the unit’s average heat input for the control period in the
years that are 4, 5, 6, 7, and 8 years before the first year
for which the allocation is being cal cul at ed.

(2) The unit’s heat input for the control period in
each year specified under paragraph (a)(1l) of this section
will be determ ned in accordance with part 75 of this
chapter. Notw thstanding the first sentence of this
paragraph (a)(2),

(A) For a NOx allowance allocation under 8§ 97.41(a),
such heat input will be determ ned using the best avail able
data reported to the Admnnistrator for the unit if the unit
was not otherw se subject to the requirenents of part 75 of
this chapter for the control period.

(B) For a NOx all owance allocation under 8§ 97.41(b) or
(c) for a unit exenpt under 8 97.4(b), such heat input shal
be treated as zero if the unit is exenpt under § 97.4(b)
during the control period.

(b) For each group of five control periods specified in
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88 97.41(a) through (c), the Administrator will allocate to
all NOx Budget units in a given State under § 97.4(a) (1)

t hat commenced operation before May 1, 1997 for all ocations
under 8§ 97.41(a), May 1, 2003 for allocations under 8§
97.41(b), and May 1 of the year 5 years before the first
year for which the allocation under 8 97.41(c) is being
cal cul ated, a total nunber of NOx all owances equal to 95
percent of the portion of the State’ s tradi ng program budget
under 8 97.40 covering such units. The Adm nistrator wll
all ocate in accordance with the foll ow ng procedures:

(1) The Adm nistrator will allocate NOx all owances to
each NOx Budget unit under 8§ 97.4(a)(1) for each control
period in an anount equaling 0.15 Ib/mBtu nmultiplied by the
heat input determ ned under paragraph (a) of this section,
di vided by 2,000 | b/ton, and rounded to the nearest whol e
nunber of NOx al | owances as appropri ate.

(2) If the initial total nunber of NOx al |l owances
allocated to all NOx Budget units under 8 97.4(a)(1) in the
State for a control period under paragraph (b)(1) of this
section does not equal 95 percent of the portion of the
State’ s tradi ng program budget under 8§ 97.40 covering such
units, the Admnistrator will adjust the total nunber of NOx
al l omances allocated to all such NOx Budget units for the
control period under paragraph (b)(1) of this section so

that the total nunber of NOx all owances allocated equals 95
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percent of such portion of the State’'s tradi ng program
budget. This adjustnent will be made by: nultiplying each
unit’s allocation by 95 percent of such portion of the
State’s tradi ng program budget; dividing by the total nunber
of NOx al |l owances all ocated under paragraph (b)(1) of this
section for the control period; and rounding to the nearest
whol e nunber of NOx al |l owances as appropri ate.

(c) For each group of five control periods specified in
88 97.41(a) through (c), the Administrator will allocate to
all NOx Budget units in a given State under § 97.4(a)(2)

t hat commenced operation before May 1, 1997 for allocations
under 8§ 97.41(a), May 1, 2003 for allocations under 8§
97.41(b), and May 1 of the year 5 years before the first
year for which the allocation under 8 97.41(c) is being
cal cul ated, a total nunber of NOx all owances equal to 95
percent of the portion of the State’ s tradi ng program budget
under 8 97.40 covering such units. The Adm nistrator w ||
all ocate in accordance with the foll ow ng procedures:

(1) The Adm nistrator will allocate NOx all owances to
each NOx Budget unit under 897.4(a)(2) for each control
period in an anount equaling 0.17 Ib/mBtu nmultiplied by the
heat input determ ned under paragraph (a) of this section,
di vided by 2,000 | b/ton, and rounded to the nearest whol e
nunber of NOx al | owances as appropri ate.

(2) If the initial total nunber of NOx all owances
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allocated to all NOx Budget units under 897.4(a)(2) in the
State for a control period under paragraph (c)(1) of this
section does not equal 95 percent of the portion of the
State’ s tradi ng program budget under 8 97.40 covering such
units, the Admnistrator will adjust the total nunber of NOx
al l omances allocated to all such NOx Budget units for the
control period under paragraph (a)(1l) of this section so
that the total nunber of NOx all owances all ocated equals 95
percent of the portion of the State’ s tradi ng program budget
under 8 97.40 covering such units. This adjustnment wll be
made by: multiplying each unit’s allocation by 95 percent of
the portion of the State’ s tradi ng program budget under 8§
97.40 covering such units; dividing by the total nunber of
NOx al | owances al |l ocated under paragraph (c)(1) of this
section for the control period; and rounding to the nearest
whol e nunber of NOx al |l owances as appropri ate.

(d) For each control period specified in 8 97.41(d),
the Admnistrator will allocate NOx all owances to NOx Budget
units in a given State under 8 97.4(a) (except for units
exenpt under 8§ 97.4(b)) that commence operation, or are
projected to commence operation, on or after: May 1, 1997
(for control periods under § 97.41(a)); May 1, 2003, (for
control periods under 8§ 97.41(b)); and May 1 of the year 5
years before the beginning of the group of 5 years that

i ncludes the control period (for control periods under 8§
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97.41(c)). The Admnistrator will make the allocations
under this paragraph (d) in accordance with the foll ow ng
pr ocedur es:

(1) The Adm nistrator will establish one allocation
set-aside for each control period. Each allocation
set-aside will be allocated NOx all owances equal to 5
percent of the tons of NOx emssion in the State' s trading
program budget under 8§ 97.40, rounded to the nearest whol e
nunber of NOx al | owances as appropri ate.

(2) The NOx authorized account representative of a NOx
Budget unit specified in paragraph (d) of this section may
submt to the Admnistrator a request, in a format specified
by the Adm nistrator, to be allocated NOx all owances for the
control period. The NOx allowance allocation request nust
be received by the Adm nistrator on or after the date on
which the State permtting authority issues a permt to
construct the unit and by January 1 before the control
period for which NOx all owances are request ed.

(3) In a NOx all owance all ocation request under
paragraph (d)(2) of this section, the NOx authorized account
representative for a NOx Budget unit under 8 97.4(a)(1) may
request for the control period NOx all owances in an anount
t hat does not exceed the | esser of:

(1) 0.15 I b/mBtu nultiplied by the unit’s maxi mum

design heat input, nmultiplied by the | esser of 3,672 hours
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or the nunber of hours remaining in the control period
starting with the day in the control period on which the
unit conmences operation or is projected to conmence
operation, divided by 2,000 | b/ton, and rounded to the
near est whol e nunber of NOx al | owances as appropriate; or

(1i) The unit’s nost stringent State or Federal NOx
emssion limtation multiplied by the unit’s maxi num desi gn
heat input, multiplied by the |lesser of 3,672 hours or the
nunber of hours remaining in the control period starting
with the day in the control period on which the unit
comences operation or is projected to comence operation,
di vided by 2,000 | b/ton, and rounded to the nearest whol e
nunber of NOx al | owances as appropri ate.

(4) In a NOx all owance all ocation request under
paragraph (d)(2) of this section, the NOx authorized account
representative for a NOx Budget unit under 8 97.4(a)(2) may
request for a control period NOx al |l owances in an anount
t hat does not exceed the | esser of:

(1) 0.17 Ib/mBtu nultiplied by the unit’s maxi mum
design heat input, nmultiplied by the | esser of 3,672 hours
or the nunber of hours remaining in the control period
starting with the day in the control period on which the
unit conmences operation or is projected to conmence
operation, divided by 2,000 | b/ton, and rounded to the

near est whol e nunber of NOx al |l owances as appropriate; or
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(1i) The unit’s nost stringent State or Federal NOx
emssion limtation multiplied by the unit’s maxi num desi gn
heat input, multiplied by the | esser of 3,672 hours or the
nunber of hours remaining in the control period starting
with the day in the control period on which the unit
comences operation or is projected to comence operation,
di vided by 2,000 | b/ton, and rounded to the nearest whol e
nunber of NOx al | owances as appropri ate.

(5) The Adm nistrator will review each NOx al |l owance
al l ocation request submtted in accordance w th paragraph
(d)(2) of this section and will allocate NOx al | owances
pursuant to such request as foll ows:

(1) Upon receipt of the NOx all owance all ocation
request, the Admnistrator will make any necessary
adjustnents to the request to ensure that the requirenents
of paragraphs (d), (d)(2), (d)(3), and (d)(4) are net.

(i1) The Adm nistrator will determ ne the follow ng
anount s:

(A) The sum of the NOx all owances requested (as
adj ust ed under paragraph (d)(5)(i) of this section) in al
NOx al | owance al |l ocati on requests under paragraph (d)(2) of
this section for the control period; and

(B) For units exenpt under 8§ 97.4(b) in the State that
comenced operation, or are projected to conmmence operation,

on or after May 1, 1997 (for control periods under 8§
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97.41(a)); May 1, 2003, (for control periods under §
97.41(b)); and May lof the year 5 years before begi nning of
the group of 5 years that includes the control period (for
control periods under 8 97.41(c)), the sum of the NOx
emssion limtations (in tons of NOx) on which each unit’s
exenption under 8§ 97.4(b) is based.

(tit) 1I'f the nunber of NOx all owances in the allocation
set-aside for the control period |ess the anount under
paragraph (d)(5)(ii)(B) of this paragraph is not |ess than
t he anmount determ ned under paragraph (d)(5)(ii)(A) of this
section, the Admnistrator will allocate the anount of the
NOx al | onances requested (as adjusted under paragraph
(d)(5) (i) of this section) to the NOx Budget unit for which
the allocation request was submtted.

(tv) If the nunber of NOx all owances in the allocation
set-aside for the control period |ess the anount under
paragraph (d)(5)(ii)(B) of this paragraph is I ess than the
anount determ ned under paragraph (d)(5)(ii)(A) of this
section, the Admnistrator will allocate, to the NOx Budget
unit for which the allocation request was submtted, the
anount of NOx al |l owances requested (as adjusted under
paragraph (d)(5)(i) of this section) nultiplied by the
nunber of NOx al |l owances in the allocation set-aside for the
control period |less the anount determ ned under paragraph

(d)(5)(ii)(B) of this section, divided by the anount
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det er m ned under paragraph (d)(5)(ii)(A) of this section,
and rounded to the nearest whol e nunber of NOx all owances as
appropri ate.

(e)(1) For a NOx Budget unit that is allocated NOx
al | onances under paragraph (d) of this section for a control
period, the Adm nistrator will deduct NOx all owances under 8§
97.54(b), (e), or (f) to account for the actual heat input
of the unit during the control period. The Adm nistrator
wi ||l cal culate the nunber of NOx all owances to be deducted
to account for the unit’s actual heat input using the
follow ng formul as and rounding to the nearest whol e nunber
of NOx all owance as appropriate, provided that the nunber of
NOx al | owances to be deducted shall be zero if the nunber
calculated is |l ess than zero:
NOx al | owances deducted for actual heat input for a unit
under 897.4(a)(1l) = Unit’s NOx all owances all ocated for
control period - (Unit’s actual control period heat input x
0.15 I b/mBtu x 2,000 I b/ton); and
NOx al | owances deducted for actual heat input for a unit
under 897.4(a)(2) = Unit’s NOx all owances all ocated for
control period - (Unit’s actual control period heat input X
0.17 I b/mBtu x 2,000 |b/ton)
Wher e:

“Unit’s NOx all owances allocated for control period" is

t he nunber of NOx all owances allocated to the unit for the
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control period under paragraph (d) of this section; and,
“Unit’s actual control period heat input” is the heat
input (in mMBtu) of the unit during the control period.
(2) The Adm nistrator will transfer any NOx al |l onances
deduct ed under paragraph (c)(1) of this section to the
al l ocation set-aside for the control period for which they
were al |l ocat ed.
(f) After making the deductions for conpliance under 8§
97.54(b), (e), or (f) for a control period, the
Adm nistrator will determ ne whether any NOx al |l owances
remain in the allocation set-aside for the control period.
The Adm nistrator will allocate any such NOx all owances to
the NOx Budget units in the State using the foll ow ng
formul a and rounding to the nearest whol e nunber of NOx
al | onances as appropri ate:
Unit’s share of NOx al |l owances remaining in allocation
set-aside = Total NOx all owances remaining in allocation
set-aside x (Unit’s NOx all owance allocation + State’s
tradi ng program budget excluding allocation set-aside)
Wer e:
“Total NOx all owances remaining in allocation set-aside" is
the total nunber of NOx allowances remaining in the
all ocation set-aside for the control period;
"Unit’s NOx all owance allocation” is the nunber of NOx

al l omances al | ocated under paragraph (b) or (c) of this
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section to the unit for the control period to which the
all ocation set-aside applies; and

"State’'s tradi ng program budget excluding allocation
set-aside" is the State’s tradi ng program budget under 8§
97.40 for the control period to which the allocation
set-aside applies nmultiplied by 95 percent, rounded to the
near est whol e nunber of NOx al | owances as appropriate.

(g) If the Adm nistrator determ nes that NOx al |l owances
were al |l ocat ed under paragraph (b), (c), or (d) of this
section for a control period and the recipient of the
allocation is not actually a NOx Budget unit under 8§
97.4(a), the Adm nistrator will notify the NOx authorized
account representative and then will act in accordance with
the foll ow ng procedures:

(1)(i) The Adm nistrator will not record such NOx
al l owances for the control period in an account under 8§
97.53;

(ti) If the Adm nistrator already recorded such NOx
al l owances for the control period in an account under 8§
97.53 and if the Adm ni strator nmakes such determ nation
before making all deductions pursuant to 8 97.54 (except
deductions pursuant to 8 97.54(d)(2)) for the control
period, then the Admnistrator will deduct fromthe account
NOx al | owances equal in nunber to and allocated for the sane

or a prior control period as the NOx all owances allocated to
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such recipient for the control period. The NOx authorized
account representative shall ensure that the account
contains the NOx al |l owances necessary for conpletion of such
deduction. [If account does not contain the necessary NOX
al l omances, the Adm nistrator will deduct the required
nunber of NOx al |l owances, regardless of the control period
for which they were allocated, whenever NOx all owances are
recorded in the account; or

(tit) I'f the Adm nistrator already recorded such NOx
al l owances for the control period in an account under 8§
97.53 and if the Adm ni strator nmakes such determ nation
after making all deductions pursuant to 8 97.54 (except
deductions pursuant to 8 97.54(d)(2)) for the control
period, then the Admnistrator will apply paragraph
(g)(1)(ii) of this section to any subsequent control period
for which NOx all owances were allocated to such recipient.

(2) The Adm nistrator will transfer the NOx al |l owances
that are not recorded, or that are deducted, pursuant to
paragraph (g)(1) of this section to an allocation set-aside
for the State in which such source is |ocated.
8§ 97.43 Compliance Supplement Pool.

(a) For any NOx Budget unit that reduces its NOX
em ssion rate in the 2001 or 2002 control period, the owners
and operators may request early reduction credits in

accordance wth the follow ng requirenents:
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(1) Each NOx Budget unit for which the owners and
operators intend to request, or request, any early reduction
credits in accordance with paragraph (a)(4) of this section
shall nonitor and report NOx em ssions in accordance with
subpart H of this part starting in the 2000 control period
and for each control period for which such early reduction
credits are requested. The unit’s percent nonitor data
avai lability shall not be less than 90 percent during the
2000 control period, and the unit nust be in full conpliance
with any applicable State or Federal NOx em ssion control
requi renents during 2000 through 2002.

(2) NOx emission rate and heat input under paragraphs
(a)(3) and (4) of this section shall be determned in
accordance wth subpart H of this part.

(3) Each NOx Budget unit for which the owners and
operators intend to request, or request, any early reduction
credits under paragraph (a)(4) of this section shall reduce
its NOx em ssion rate, for each control period for which
early reduction credits are requested, to |less than both
0.25 I b/mBtu and 80 percent of the unit’s NOx em ssion rate
in the 2000 control period.

(4) The NOx authorized account representative of a NOx
Budget unit that nmeets the requirenents of paragraphs
(a)(l)and (3) of this section may submt to the

Adm ni strator a request for early reduction credits for the
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unit based on NOx em ssion rate reductions made by the unit
in the control period for 2001 or 2002.

(1) I'nthe early reduction credit request, the NOx
aut hori zed account may request early reduction credits for
such control period in an anount equal to the unit’s heat
i nput for such control period multiplied by the difference
between 0.25 I b/mBtu and the unit’s NOx em ssion rate for
such control period, divided by 2000 | b/ton, and rounded to
t he nearest whol e nunber of tons.

(1i) The early reduction credit request nust be
submtted, in a format specified by the Adm nistrator, by
February 1, 200S3.

(b) For any NOx Budget unit that is subject to the
Ozone Transport Comm ssion NOx Budget Program under title |
of the Clean Air Act, the owners and operators may request
early reduction credits in accordance with the foll ow ng
requirenents:

(1) The NOx authorized account representative of the
unit may submt to the Adm nistrator a request for early
reduction credits in an anount equal to the amobunt of banked
al l omances under the Ozone Transport Conmm ssion NOx Budget
Program that were allocated for the control period in 2001
or 2002 and are held by the unit, in accordance with the
Ozone Transport Conmm ssion NOx Budget Program as of the

date of subm ssion of the request. During the entire
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control period in 2001 or 2002 for which the all owances were
al l ocated, the unit nust have nonitored and reported NOx

em ssions in accordance wth part 75 (except for subpart H)
of this chapter and the CGuidance for |Inplenentation of

Em ssion Mnitoring Requirenents for the NOx Budget Program
(January 28, 1997).

(2) The early reduction credit request under paragraph
(b) (1) nust be submtted, in a fornmat specified by the
Adm ni strator, by February 1, 2003.

(3) The NOx aut horized account representative of the
unit shall not submt a request for early reduction credits
under paragraph (b)(1) of this section for banked al |l owances
under the Ozone Transport Conmm ssion NOx Budget Programthat
were allocated for any control period during which the unit
made NOx em ssion reductions for which he or she submts a
request for early reduction credits under paragraph (a) of
this section for the unit.

(c) The Adm nistrator will review each early reduction
credit request submtted in accordance with paragraph (a) or
(b) of this section and will allocate NOx all owances to NOx
Budget units in a given State and covered by such request as
fol |l ows:

(1) Upon receipt of each early reduction credit
request, the Admnistrator will make any necessary

adjustnents to the request to ensure that the anmount of the
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early reduction credits requested neets the requirenents of
paragraph (a) or (b) of this section.

(2) After February 1, 2003, the Adm nistrator wll nake
available to the public a statenent of the total nunber of
early reduction credits requested by NOx Budget units in the
State.

(3) If the State’s conpliance suppl enent pool set forth
in appendix D of this part has a nunmber of NOx al |l owances
not | ess than the anmount of early reduction credits in al
early reduction credit requests under paragraph (a) or (b)
of this section for 2001 and 2002 (as adjusted under
paragraph (c)(1) of this section) submtted by February 1,
2003, the Adm nistrator will allocate to each NOx Budget
unit covered by such requests one all owance for each early
reduction credit requested (as adjusted under paragraph
(c)(1) of this section).

(4) If the State’s conpliance suppl enment pool set forth
in appendix D of this part has a smaller nunber of NOx
al l omances than the anount of early reduction credits in al
early reduction credit requests under paragraph (a) or (b)
of this section for 2001 and 2002 (as adjusted under
paragraph (c)(1) of this section) submtted by February 1,
2003, the Admnistrator will allocate NOx al |l owances to each
NOx Budget unit covered by such requests according to the

followng formula and rounding to the nearest whol e nunber
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of NOx al |l owances as appropri ate:

Unit's allocation for early reduction credits = Unit’s
adjusted early reduction credits x (State’s conpliance

suppl enment pool =+ Total adjusted early reduction credits for
all units)

Wher e:

“Unit’s allocation for early reduction credits” is the
nunber of NOx all owances allocated to the unit for early
reduction credits.

“Unit’s adjusted early reduction credits” is the anount
of early reduction credits requested for the unit for 2001
and 2002 in early reduction credit requests under paragraph
(a) or (b) of this section, as adjusted under paragraph
(c)(1) of this section.

“State’s conpliance suppl enent pool” is the nunber of
NOx al l owances in the State’ s conpliance suppl enment pool set
forth in appendix D of this part.

“Total adjusted early reduction credits for all units”
is the anmount of early reduction credits requested for al
units for 2001 and 2002 in early reduction credit requests
under paragraph (a) or (b) of this section, as adjusted
under paragraph (c)(1) of this section.

(5 By April 1, 2003, the Adm nistrator will determ ne
by order the allocations under paragraph (c)(3) or (4) of

this section. The Adm nistrator will nake available to the
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public each determ nation of NOx al |l owance all ocati ons and
wi |l provide an opportunity for subm ssion of objections to
the determnation. Objections shall be limted to

addr essi ng whether the determnation is in accordance with
paragraph (c)(1), (3), or (4) of this section. Based on any
such objections, the Adm nistrator wll adjust each

determ nation to the extent necessary to ensure that it is

i n accordance with paragraph (c)(1), (3), or (4) of this
section.

(6) By May 1, 2003, the Adm nistrator will record the
al l ocati ons under paragraph (c)(3) or (4) of this section.

(7) NOx all owances recorded under paragraph (c)(6) of
this section may be deducted for conpliance under § 97.54
for the control period in 2003 or 2004. Notw thstanding 8
97.55(a), the Admnistrator will deduct as retired any NOx
al l omance that is recorded under paragraph (c)(6) of this
section and that is not deducted for conpliance under 8§
97.54 for the control period in 2003 or 2004.

(8) NOx all owances recorded under paragraph (c)(6) of
this section are treated as banked all owances in 2004 for
t he purposes of 88 97.54(f) and 97.55(Db).

Subpart F--NOx Allowance Tracking System

8§ 97.50 NOx Allowance Tracking System accounts.

(a) Nature and function of conpliance accounts and

overdraft accounts. Consistent with § 97.51(a), the
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Adm nistrator will establish one conpliance account for each
NOx Budget unit and one overdraft account for each source
with two or nore NOx Budget units. Allocations of NOx

al | onances pursuant to subpart E of this part or 897.88, and
deductions or transfers of NOx al |l owances pursuant to §
97.31, 8§ 96.54, § 96.56, subpart G of this part, or subpart

| of this part will be recorded in conpliance accounts or
overdraft accounts in accordance with this subpart.

(b) Nature and function of general accounts.

Consistent with 8 97.51(b), the Adm nistrator w ||
establ i sh, upon request, a general account for any person.
Al l ocations of NOx all owances pursuant to 8 97.4(b)(4)(ii)
or 8 97.5(c)(2) and transfers of allowances pursuant to
subpart G of this part will be recorded in general accounts
in accordance with this subpart.

§ 97.51 Establishment of accounts.

(a) Conpliance accounts and overdraft accounts. Upon

recei pt of a conplete account certificate of representation
under 8§ 97.13, the Adm nistrator will establish:

(1) A conpliance account for each NOx Budget unit for
whi ch the account certificate of representati on was
subm tted; and

(2) An overdraft account for each source for which the
account certificate of representation was submtted and that

has two or nore NOx Budget units.
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(b) General accounts.

(1) Application for general account.

(i) Any person may apply to open a general account for
t he purpose of holding and transferring all owances. An
application for a general account nmay designate one and only
one NOx aut horized account representative and one and only
one alternate NOx authorized account representative who may
act on behalf of the NOx authorized account representative.
The agreenment by which the alternate NOx aut hori zed account
representative is selected shall include a procedure for
authorizing the alternate NOx authorized account
representative to act in lieu of the NOx authorized account
representative. A conplete application for a general
account shall be submtted to the Adm nistrator and shal
include the followng elenents in a format prescribed by the
Adm ni strator:

(A) Name, mailing address, e-mail address (if any),
t el ephone nunber, and facsimle transm ssion nunber (if any)
of the NOx authorized account representative and any
alternate NOx authorized account representative;

(B) At the option of the NOx authorized account
representative, organization nane and type of organization;

(C Alist of all persons subject to a binding
agreenent for the NOx authorized account representative and

any alternate NOx authorized account representative to
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represent their ownership interest wwth respect to the
al | ownances held in the general account;

(D) The following certification statement by the NOx
aut hori zed account representative and any alternate NOx
aut hori zed account representative: “I certify that | was
sel ected as the NOx authorized account representative or the
NOx al ternate authorized account representative, as
appl i cabl e, by an agreenent that is binding on all persons
who have an ownership interest with respect to all owances
held in the general account. | certify that | have all the
necessary authority to carry out my duties and
responsibilities under the NOx Budget Tradi ng Program on
behal f of such persons and that each such person shall be
fully bound by ny representations, actions, inactions, or
subm ssions and by any order or decision issued to ne by the
Adm ni strator or a court regarding the general account.”

(E) The signature of the NOx authorized account
representative and any alternate NOx authorized account
representative and the dates signed.

(1i) Unless otherw se required by the permtting
authority or the Adm nistrator, docunents of agreenent
referred to in the application for a general account shal
not be submtted to the permtting authority or the
Adm nistrator. Neither the permtting authority nor the

Adm ni strator shall be under any obligation to review or

369



eval uate the sufficiency of such docunents, if submtted.

(2) Authorization of NOx authorized account

representative. Upon receipt by the Adm nistrator of a

conplete application for a general account under paragraph
(b)(1) of this section:

(1) The Adm nistrator will establish a general account
for the person or persons for whomthe application is
subm tted.

(11) The NOx authorized account representative and any
alternate NOx authorized account representative for the
general account shall represent and, by his or her
representations, actions, inactions, or subm ssions, legally
bi nd each person who has an ownership interest with respect
to NOx al |l owances held in the general account in all natters
pertaining to the NOx Budget Trading Program not
wi t hst andi ng any agreenent between the NOx authorized
account representative or any alternate NOx authorized
account representative and such person. Any such person
shal | be bound by any order or decision issued to the NOx
aut hori zed account representative or any alternate NOx
aut hori zed account representative by the Adm nistrator or a
court regarding the general account.

(1i1) Any representation, action, inaction, or
subm ssion by any alternate NOx authorized account

representative shall be deened to be a representation,
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action, inaction, or subm ssion by the NOx authorized
account representative.

(1v) Each subm ssion concerning the general account
shal |l be submtted, signed, and certified by the NOx
aut hori zed account representative or any alternate NOx
aut hori zed account representative for the persons having an
ownership interest with respect to NOx all owances held in
t he general account. Each such subm ssion shall include the
follow ng certification statenment by the NOx authorized
account representative or any alternate NOx authori zing
account representative: “I amauthorized to make this
subm ssi on on behalf of the persons having an ownership
interest with respect to the NOx all owances held in the
general account. | certify under penalty of |law that | have
personal |y exam ned, and amfamliar with, the statenents
and information submtted in this docunent and all its
attachnments. Based on ny inquiry of those individuals with
primary responsibility for obtaining the information, |
certify that the statenments and information are to the best
of ny know edge and belief true, accurate, and conplete. |
am aware that there are significant penalties for submtting
fal se statenents and information or omtting required
statenents and information, including the possibility of
fine or inprisonnent.”

(v) The Adm nistrator will accept or act on a
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subm ssi on concerning the general account only if the
subm ssi on has been nmade, signed, and certified in
accordance wth paragraph (b)(2)(iv) of this section.

(3) Changi ng NOx aut horized account representative and

alternate NOx authorized account representative; changes in

persons with ownership interest.

(1) The NOx authorized account representative for a
general account nmay be changed at any tinme upon receipt by
the Adm nistrator of a superseding conplete application for
a general account under paragraph (b)(1) of this section.

Not wi t hst andi ng any such change, all representations,
actions, inactions, and subm ssions by the previ ous NOx

aut hori zed account representative prior to the tine and date
when the Adm nistrator receives the supersedi ng application
for a general account shall be binding on the new NOx

aut hori zed account representative and the persons with an
ownership interest with respect to the NOx all owances in the
general account.

(1i) The alternate NOx authorized account
representative for a general account may be changed at any
time upon receipt by the Adm nistrator of a superseding
conplete application for a general account under paragraph
(b)(1) of this section. Notw thstandi ng any such change,
all representations, actions, inactions, and subm ssions by

the previous alternate NOx authorized account representative
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prior to the tinme and date when the Adm nistrator receives
t he superseding application for a general account shall be
bi ndi ng on the new alternate NOx authorized account
representative and the persons with an ownership interest
with respect to the NOx all owances in the general account.

(ti1)(A) In the event a new person having an ownership
interest with respect to NOx all owances in the general
account is not included in the Iist of such persons in the
account certificate of representation, such new person shal
be deened to be subject to and bound by the account
certificate of representation, the representation, actions,
i nactions, and subm ssions of the NOx authorized account
representative and any alternate NOx authorized account
representative of the source or unit, and the deci sions,
orders, actions, and inactions of the Adm nistrator, as if
t he new person were included in such |ist.

(B) Wthin 30 days follow ng any change in the persons
having an ownership interest with respect to NOx al |l owances
in the general account, including the addition of persons,
the NOx authorized account representative or any alternate
NOx aut hori zed account representative shall submt a
revision to the application for a general account anending
the list of persons having an ownership interest with
respect to the NOx all owances in the general account to

i ncl ude the change.
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(4) Objections concerning NOx authorized account

representative.

(i) Once a conplete application for a general account
under paragraph (b)(1) of this section has been submtted
and received, the Admnistrator will rely on the application
unl ess and until a superseding conplete application for a
general account under paragraph (b)(1l) of this section is
recei ved by the Adm nistrator

(11) Except as provided in paragraph (b)(3)(i) or (ii)
of this section, no objection or other conmunication
submtted to the Adm ni strator concerning the authorization,
or any representation, action, inaction, or subm ssion of
the NOx authorized account representative or any alternative
NOx aut horized account representative for a general account
shal | affect any representation, action, inaction, or
subm ssion of the NOx authorized account representative or
any alternative NOx authorized account representative or the
finality of any decision or order by the Adm ni strator under
t he NOx Budget Tradi ng Program

(iii1) The Adm nistrator will not adjudicate any private
| egal dispute concerning the authorization or any
representation, action, inaction, or subm ssion of the NOx
aut hori zed account representative or any alternative NOX
aut hori zed account representative for a general account,

including private | egal disputes concerning the proceeds of
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NOx al | owance transfers.

(c) Account identification. The Adm nistrator wll

assign a unique identifying nunber to each account
est abl i shed under paragraph (a) or (b) of this section.
8§ 97.52 NOx Allowance Tracking System responsibilities of
NOx authorized account representative.

(a) Follow ng the establishnment of a NOx All owance
Tracki ng System account, all subm ssions to the
Adm ni strator pertaining to the account, including, but not
limted to, subm ssions concerning the deduction or transfer
of NOx all owances in the account, shall be nade only by the
NOx aut hori zed account representative for the account.

(b) Authorized account representative identification.

The Adm nistrator will assign a unique identifying nunber to
each NOx aut horized account representative.
8§ 97.53 Recordation of NOx allowance allocations.

(a) The Adm nistrator will record the NOx all owances
for 2003 for a NOx Budget unit allocated under subpart E of
this part in the unit’s conpliance account, except for NOx
al l onances under 8 97.4(b)(4)(ii) or 8 97.5(c)(2), which
w Il be recorded in the general account specified by the
owners and operators of the unit. The Admnistrator wll
record NOx allowances for 2003 for a NOx Budget opt-in unit
in the unit’s conpliance account as allocated under 8§

97.88(a).

375



(b) By May 1, 2001, the Adm nistrator will record the
NOx al | owances for 2004 for a NOx Budget unit allocated
under subpart E of this part in the unit’s conpliance
account, except for NOx all owances under 8§ 97.4(b)(4)(ii) or
8 97.5(c)(2), which will be recorded in the general account
specified by the owners and operators of the unit. The
Adm nistrator will record NOx all owances for 2004 for a NOx
Budget opt-in unit in the unit’s conpliance account as
al | ocated under § 97.88(a).

(c) By May 1, 2002, the Adm nistrator will record the
NOx al | owances for 2005 for a NOx Budget unit allocated
under subpart E of this part in the unit’s conpliance
account, except for NOx all owances under 8§ 97.4(b)(4)(ii) or
8 97.5(c)(2), which will be recorded in the general account
specified by the owers and operators of the unit. The
Adm nistrator will record NOx all owances for 2005 for a NOx
Budget opt-in unit in the unit’s conpliance account as
all ocated under 8 97.88(a). By May 1, 2003, the
Adm nistrator will record the NOx all owances for 2006 for a
NOx Budget unit allocated under subpart E of this part in
the unit’s conpliance account, except for NOx all owances
under 8§ 97.4(b)(4)(ii) or 8 97.5(c)(2), which will be
recorded in the general account specified by the owners and
operators of the unit. The Adm nistrator will record NOx

al l omances for 2006 for a NOx Budget opt-in unit in the
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unit’s conpliance account as allocated under 8§ 97.88(a).

(e) Each year starting with 2004, after the
Adm ni strator has nade all deductions froma NOx Budget
unit's conpliance account and the overdraft account pursuant
to 8 97.54 (except deductions pursuant to 8§ 97.54(d)(2)),
the Administrator will record:

(1) NOx allowances, in the conpliance account, as
allocated to the unit under subpart E of this part for the
third year after the year of the control period for which
such deductions were or could have been nuade;

(2) NOx allowances, in the general account specified by
the owners and operators of the unit, as allocated under 8§
97.4(b)(4)(ii) or 8§ 97.5(c)(2) for the third year after the
year of the control period for which such deductions are or
coul d have been made; and

(3) NOx allowances, in the conpliance account, as
allocated to the unit under § 97.88(a).

(f) Serial nunbers for allocated NOx all owances. \Wen

al l ocating NOx all owances to a NOx Budget unit and recordi ng
themin an account, the Admnistrator will assign each NOx
al l omance a unique identification nunber that wll include
digits identifying the year for which the NOx al |l owance is
al | ocat ed.

§ 97.54 Compliance.

(a) NOx allowance transfer deadline. The NOx al | owances
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are avail able to be deducted for conpliance with a unit’s
NOx Budget em ssions limtation for a control period in a
given year only if the NOx all owances:

(1) Were allocated for a control period in a prior year
or the sane year; and

(2) Are held in the unit’s conpliance account, or the
overdraft account of the source where the unit is |ocated,
as of the NOx allowance transfer deadline for that control
period or are transferred into the conpliance account or
overdraft account by a NOx all owance transfer correctly
submtted for recordation under 8 97.60 by the NOx al | owance
transfer deadline for that control period.

(b) Deductions for conpliance.

(1) Following the recordation, in accordance with §
97.61, of NOx allowance transfers submtted for recordation
in the unit’s conpliance account or the overdraft account of
the source where the unit is |ocated by the NOx al |l owance
transfer deadline for a control period, the Adm nistrator
w || deduct NOx all owances avail abl e under paragraph (a) of
this section to cover the unit’s NOx enm ssions (as
determ ned in accordance with subpart H of this part), or to
account for actual heat input under 8 97.42(e), for the
control period:

(1) Fromthe conpliance account; and

(1i) Only if no nore NOx all owances avail abl e under
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paragraph (a) of this section remain in the conpliance
account, fromthe overdraft account. In deducting

al l omances for units at the source fromthe overdraft
account, the Adm nistrator will begin with the unit having
the conpliance account with the | owest account nunber and
end with the unit having the conpliance account with the
hi ghest account nunber (w th account nunbers sorted
beginning with the | eft-nost character and ending with the
right-nost character and the letter characters assigned
val ues in al phabetical order and |less than all nuneric
characters).

(2) The Adm nistrator will deduct NOx all owances first
under paragraph (b)(1)(i) of this section and then under
paragraph (b)(1)(ii) of this section:

(1) Until the nunber of NOx all owances deducted for the
control period equals the nunber of tons of NOx em ssions,
determ ned in accordance with subpart H of this part, from
the unit for the control period for which conpliance is
bei ng determ ned, plus the nunber of NOx all owances required
for deduction to account for actual heat input under 8§
97.42(e) for the control period; or

(i) Until no nore NOx all owances avail abl e under
paragraph (a) of this section remain in the respective
account .

(c)(1) Identification of NOx all owances by seri al
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nunber. The NOx aut horized account representative for each

conpliance account may identify by serial nunber the NOx

al | onances to be deducted fromthe unit’s conpliance account
under paragraph (b), (d),(e), or (f) of this section. Such

identification shall be made in the conpliance certification
report submitted in accordance with § 97. 30.

(2) EFirst-in, first-out. The Admnistrator will deduct

NOx al | owances for a control period fromthe conpliance
account, in the absence of an identification or in the case
of a partial identification of NOx all owances by seri al
nunmber under paragraph (c)(1l) of this section, or the
overdraft account on a first-in, first-out (FIFO accounting
basis in the follow ng order:

(i) Those NOx all owances that were allocated for the
control period to the unit under subpart E or | of this
part;

(i1) Those NOx al |l owances that were allocated for the
control period to any unit and transferred and recorded in
t he account pursuant to subpart G of this part, in order of
their date of recordation

(1i1) Those NOx all owances that were allocated for a
prior control period to the unit under subpart E or | of
this part; and

(1v) Those NOx al |l owances that were allocated for a

prior control period to any unit and transferred and
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recorded in the account pursuant to subpart G of this part,
in order of their date of recordation.

(d) Deductions for excess eni Sssions.

(1) After making the deductions for conpliance under
paragraph (b) of this section, the Adm nistrator will deduct
fromthe unit’s conpliance account or the overdraft account
of the source where the unit is |located a nunber of NOx
al | onances, allocated for a control period after the control
period in which the unit has excess em ssions, equal to
three tinmes the nunber of the unit’s excess em ssions.

(2) I'f the conpliance account or overdraft account does
not contain sufficient NOx all owances, the Adm ni strator
wi || deduct the required nunber of NOx al |l owances,
regardl ess of the control period for which they were
al | ocated, whenever NOx al |l owances are recorded in either
account .

(3) Any allowance deduction required under paragraph
(d) of this section shall not affect the liability of the
owners and operators of the NOx Budget unit for any fine,
penal ty, or assessnent, or their obligation to conply with
any other renedy, for the sane violation, as ordered under
the Clean Air Act or applicable State law. The follow ng
guidelines wll be followed in assessing fines, penalties or
ot her obligations:

(1) For purposes of determ ning the nunber of days of
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violation, if a NOx Budget unit has excess em ssions for a
control period, each day in the control period (153 days)
constitutes a day in violation unless the owners and
operators of the unit denonstrate that a | esser nunber of
days shoul d be consi dered.

(11) Each ton of excess em ssions is a separate
vi ol ati on.

(e) Deductions for units sharing a commopn stack. In

the case of units sharing a conmmon stack and having
em ssions that are not separately nonitored or apportioned
in accordance with subpart H of this part:

(1) The NOx authorized account representative of the
units may identify the percentage of NOx all owances to be
deducted from each such unit's conpliance account to cover
the unit’s share of NOx em ssions fromthe common stack for
a control period. Such identification shall be made in the
conpliance certification report submtted in accordance with
8§ 97. 30.

(2) Notwi t hstandi ng paragraph (b)(2)(i) of this
section, the Adm nistrator will deduct NOx all owances for
each such unit until the nunmber of NOx all owances deducted
equals the unit’s identified percentage under paragraph
(e)(1) of this section or, if no percentage is identified,
an equal percentage for each unit multiplied by the nunber

of tons of NOx enissions, as determ ned in accordance with
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subpart H of this part, fromthe common stack for the
control period for which conpliance is being determned. 1In
addition to the deductions under the first sentence of this
paragraph (e)(1), the Admnistrator will deduct NOx

al  owances for each such unit until the number of NOx

al | onances deduct ed equal s the nunber of NOx al | owances
required to account for actual heat input under § 97.42(e)
for the unit for the control period.

(f) Deduction of banked allowances. Each year starting

in 2005, after the Adm nistrator has conpl eted the

desi gnation of banked NOx al |l owances under 8§ 97.55(b) and
before May 1 of the year, the Adm nistrator will determ ne
the extent to which banked NOx al | owances ot herw se
avai | abl e under paragraph (a) of this section are avail able
for conpliance in the control period for the current year,
as follows:

(1) The Adm nistrator will determ ne the total nunber
of banked NOx al | owances held in conpliance accounts,
overdraft accounts, or general accounts.

(2) If the total nunber of banked NOx al | owances
determ ned, under paragraph (f)(1) of this section, to be
hel d in conpliance accounts, overdraft accounts, or general
accounts is less than or equal to 10 percent of the sum of
t he tradi ng program budgets under 8§ 97.40 for all States for

the control period, any banked NOx all owance may be deducted
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for conpliance in accordance with paragraphs (a) through (e)
of this section.

(3) If the total nunber of banked NOx al | owances
det erm ned, under paragraph (f)(1) of this section, to be
hel d in conpliance accounts, overdraft accounts, or general
accounts exceeds 10 percent of the sumof the trading
program budgets under 8 97.40 for all States for the contro
peri od, any banked all owance may be deducted for conpliance
i n accordance with paragraphs (a) through (e) of this
section, except as foll ows:

(1) The Adm nistrator will determ ne the follow ng
ratio: 0.10 multiplied by the sum of the trading program
budgets under 8 97.40 for all States for the control period
and divided by the total nunber of banked NOx al | owances
det erm ned, under paragraph (f)(1) of this section, to be
hel d in conpliance accounts, overdraft accounts, or general
account s.

(1i) The Admnistrator will nmultiply the nunber of
banked NOx al |l owances in each conpliance account or
overdraft account by the ratio determ ned under paragraph
(f)(3)(i) of this paragraph. The resulting product is the
nunmber of banked NOx al | owances in the account that nay be
deducted for conpliance in accordance w th paragraphs (a)
through (e) of this section. Any banked NOx all owances in

excess of the resulting product may be deducted for
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conpliance in accordance with paragraphs (a) through (e) of
this section, except that, if such NOx all owances are used
to make a deduction under paragraphs (b) or (e) of this
section, two (rather than one) such NOx all owances shal
authorize up to one ton of NOx em ssions during the control
period and nmust be deducted for each deduction of one NOx
al | owance required under paragraphs (b) or (e) of this
section.

(g) Recordation of deductions. The Adm nistrator wll

record in the appropriate conpliance account or overdraft
account all deductions fromsuch an account pursuant to
paragraphs (b), (d), (e), or (f) of this section.

§ 97.55 Banking.

NOx al | owances nay be banked for future use or transfer
in a conpliance account, an overdraft account, or a general
account, as foll ows:

(a) Any NOx al l owance that is held in a conpliance
account, an overdraft account, or a general account wl|
remain in such account unless and until the NOx all owance is
deducted or transferred under § 97.31, § 97.54, § 97.56, or
subpart Gor | of this part.

(b) The Adm nistrator will designate, as a “banked” NOx
al l omance, any NOx all owance that remains in a conpliance
account, an overdraft account, or a general account after

the Adm nistrator has nmade all deductions for a given
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control period fromthe conpliance account or overdraft
account pursuant to 8 97.54 (except deductions pursuant to 8§
97.54(d)(2)) and that was allocated for that control period
or a control period in a prior year

§ 97.56 Account error.

The Adm nistrator may, at his or her sole discretion
and on his or her own notion, correct any error in any NOX
Al l owance Tracking System account. Wthin 10 busi ness days
of maki ng such correction, the Admnistrator will notify the
NOx aut hori zed account representative for the account.

8§ 97.57 Closing of general accounts.

(a) The NOx authorized account representative of a
general account may instruct the Admnistrator to close the
account by submitting a statenment requesting deletion of the
account fromthe NOx Al |l owance Tracki ng System and by
correctly submtting for recordation under 8§ 97.60 an
al l omance transfer of all NOx allowances in the account to
one or nore other NOx All owance Tracki ng System accounts.

(b) If a general account shows no activity for a period
of a year or nore and does not contain any NOx al | owances,
the Adm nistrator may notify the NOx authorized account
representative for the account that the account wll be
cl osed and deleted fromthe NOx Al |l owance Tracki ng System
followi ng 20 busi ness days after the notice is sent. The

account will be closed after the 20-day period unless before
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the end of the 20-day period the Adm nistrator receives a
correctly submtted transfer of NOx all owances into the
account under 8§ 97.60 or a statenent submtted by the NOx
aut hori zed account representative denonstrating to the
satisfaction of the Adm nistrator good cause as to why the
account should not be cl osed.

Subpart G--NOx Allowance Transfers

8 97.60 Submission of NOx allowance transfers.

The NOx aut horized account representatives seeking
recordation of a NOx allowance transfer shall submt the
transfer to the Admnistrator. To be considered correctly
submtted, the NOx all owance transfer shall include the
followng elements in a format specified by the
Adm ni strator:

(a) The nunbers identifying both the transferor and
transferee accounts;

(b) A specification by serial nunber of each NOx
al l omance to be transferred; and

(c) The printed nanme and signature of the NOx
aut hori zed account representative of the transferor account
and the date signed.

§ 97.61 EPA recordation.

(a) Wthin 5 business days of receiving a NOx al |l owance

transfer, except as provided in paragraph (b) of this

section, the Adm nistrator will record a NOx al | owance
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transfer by noving each NOx al |l owance fromthe transferor
account to the transferee account as specified by the
request, provided that:

(1) The transfer is correctly submtted under § 97.60;
and

(2) The transferor account includes each NOx all owance
identified by serial nunber in the transfer.

(b) A NOx allowance transfer that is submtted for
recordation follow ng the NOx all owance transfer deadline
and that includes any NOx all owances allocated for a control
period in a prior year or the sanme year as the NOx al |l owance
transfer deadline will not be recorded until after the
Adm ni strator conpletes the recordation of NOx al |l owance
all ocations under 8 97.53 for the control period in the sane
year as the NOx all owance transfer deadline.

(c) Where a NOx all owance transfer submtted for
recordation fails to neet the requirenents of paragraph (a)
of this section, the Adm nistrator will not record such
transfer.

§ 97.62 Notification.

(a) Notification of recordation. Wthin 5 business

days of recordation of a NOx all owance transfer under 8§
97.61, the Admnistrator will notify the NOx authorized
account representatives of both the transferor and

transf eree accounts.
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(b) Notification of non-recordation. Wthin 10

busi ness days of receipt of a NOx all owance transfer that
fails to neet the requirenents of 8§ 97.61(a), the

Adm nistrator wll notify the NOx authorized account
representatives of both accounts subject to the transfer of:

(1) A decision not to record the transfer, and

(2) The reasons for such non-recordation.

(c) Nothing in this section shall preclude the
subm ssion of a NOx al |l owance transfer for recordation
follow ng notification of non-recordation.

Subpart H--Monitoring and Reporting
8§ 97.70 General Requirements.

The owners and operators, and to the extent applicable,
the NOx authorized account representative of a NOx Budget
unit, shall conply with the nonitoring, recordkeeping, and
reporting requirenents as provided in this subpart and in
subpart H of part 75 of this chapter. For purposes of
conplying with such requirenents, the definitions in § 97.2
and in 8 72.2 of this chapter shall apply, and the terns
“affected unit,” “designated representative,” and
“continuous em ssion nonitoring systenmi (or “CEMS’) in part
75 of this chapter shall be replaced by the ternms “NOX
Budget unit,” “NOx authorized account representative,” and
“continuous em ssion nonitoring systeni (or “CEMS)

respectively, as defined in 8 97.2. The owner or operator
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of a unit that is not a NOx Budget unit but that is

nmoni tored under 8 75.72(b)(2)(ii) of this part shall conply
with the nonitoring, recordkeeping, and reporting
requirenents for a NOx Budget unit under this part.

(a) Requirenents for installation, certification, and

data accounting. The owner or operator of each NOx Budget

unit shall neet the follow ng requirenents. These

provi sions shall also apply to a unit for which an
application for a NOx Budget opt-in permt is submtted and
not denied or wi thdrawn, as provided in subpart | of this
part:

(1) Install all nonitoring systens required under this
subpart for nonitoring NOXx mass em ssions. This includes
all systems required to nonitor NOx em ssion rate, NOX
concentration, heat input rate, and stack flowrate, in
accordance wwth 88 75.72 and 75.76 of this chapter.

(2) Install all nonitoring systenms for nonitoring heat
i nput rate.

(3) Successfully conplete all certification tests
required under 8 97.71 and neet all other requirenents of
this subpart and part 75 of this chapter applicable to the
nmoni toring systens under paragraphs (a)(1) and (2) of this
section.

(4) Record, report, and quality-assure the data from

the nonitoring systens under paragraphs (a)(1l) and (2) of
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this section.

(b) Conpliance deadlines. The owner or operator shal

nmeet the certification and ot her requirenents of paragraphs
(a)(1) through (a)(3) of this section on or before the
followi ng dates. The owner or operator shall record, report
and quality-assure the data fromthe nonitoring systens
under paragraphs (a)(1l) and (a)(2) of this section on and
after the foll ow ng dates.

(1) For the owner or operator of a NOx Budget unit for
whi ch the owner or operator intends to apply for early
reduction credits under 897.43, by May 1, 2000. |If the
owner or operator of a NOx Budget unit fails to neet this
deadline, he or she is not eligible to apply for early
reduction credits and is subject to the deadline under
par agraph (b)(2) of this section.

(2) For the owner or operator of a NOx Budget unit
under 8 97.4(a) that comrences operation before January 1,
2002 and that is not subject to or does not neet the
deadl i ne under paragraph (b)(1) of this section, by My 1,
2002.

(3) For the owner or operator of a NOx Budget unit
under 8 97.4(a)(1) that comrences operation on or after
January 1, 2002 and that reports on an annual basis under 8§
97.74(d) by the later of the follow ng dates:

(i) May 1, 2002; or
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(1i) 90 days after the date on which the unit commences
commer ci al operation.

(4) For the owner or operator of a NOx Budget unit
under 8 97.4(a)(1) that comrences operation on or after
January 1, 2002 and that reports on a control period basis
under 8 97.74(d)(2)(ii), by no later than 90 days after the
date on which the unit conmences comerci al operation,
provided that this date is during a control period. |If this
date does not occur during a control period, the applicable
deadline is May 1 imredi ately follow ng this date.

(5) For the owner or operator of a NO; Budget unit
under 897.4(a)(2) that conmences operation on or after
January 1, 2002 and that reports on an annual basis under
897.74(d), by the later of the foll ow ng dates:

(i) May 1, 2002; or

(i1) 180 days after the date on which the unit
commences operati on.

(6) For the owner or operator of a NOx Budget unit
under 8§ 97.4(a)(2) that comrences operation on or after
January 1, 2002 and that report on a control period basis
under 8 97.74(d)(2)(ii), by 180 days after the date on which
the unit comences operation, provided that this date is
during a control period. |If this date does not occur during
a control period, the applicable deadline is May 1

i medi ately follow ng this date.
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(7) For the owner or operator of a NOx Budget unit that
has a new stack or flue for which construction is conpleted
after the applicabl e deadline under paragraph (b)(1),

(b)(2), (b)(3),(b)(4), (b)(5), or (b)(6) of this section or
under subpart | of this part and that reports on an annual
basi s under 897.74(d), by 90 days after the date on which
em ssions first exit to the atnosphere through the new stack
or flue.

(8) For the owner or operator of a NOx Budget unit that
has a new stack or flue for which construction is conpl eted
after the applicable deadline under paragraph (b)(1),

(b)(2), (b)(3), (b)(4), (b)(5), or (b)(6) of this section or
under subpart | of this part and that reports on a control
period basis under 897.74(d)(2)(ii), by 90 days after the
date on which em ssions first exit to the atnosphere through
the new stack or flue, provided that this date is during a
control period. If this date does not occur during the
control period, the applicable deadline is May 1 immedi ately
follow ng this date.

(9) For the owner or operator of a unit for which an
application for a NOx Budget opt-in permt is submtted and
not denied or withdrawn, by the date specified under subpart
| of this part.

(c) _Reporting data prior to initial certification. The

owner or operator of a NOx Budget unit under paragraph
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(b)(3), (b)(4),(b)(5), or (b)(6) of this section shal
determ ne, record and report NOx mass em ssions, heat input
rate, and any other values required to determ ne NOX nass
em ssions (e.g., NOx em ssion rate and heat input rate, or
NOx concentration and stack flow rate) in accordance with 8
75.70(g) of this chapter, fromthe date and hour that the
unit starts operating until the date and hour on which the
continuous em ssion nonitoring system excepted nonitoring
system under appendix D or E of part 75 of this chapter, or
excepted nonitoring nethodol ogy under 8 75.19 of this
chapter is provisionally certified.

(d) Prohibitions.

(1) No owner or operator of a NOx Budget unit shall use
any alternative nonitoring system alternative reference
met hod, or any other alternative for the required continuous
em ssion nmonitoring systemw thout having obtained prior
written approval in accordance with § 97.75.

(2) No owner or operator of a NOx Budget unit shal
operate the unit so as to discharge, or allow to be
di scharged, NOx em ssions to the atnosphere w thout
accounting for all such em ssions in accordance with the
appl i cabl e provisions of this subpart and part 75 of this
chapter, except as provided in 875.74 of this chapter.

(3) No owner or operator of a NOx Budget unit shal

di srupt the continuous em ssion nonitoring system any
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portion thereof, or any other approved em ssion nonitoring
met hod, and thereby avoid nonitoring and recordi ng NOx nass
em ssions discharged into the atnosphere, except for periods
of recertification or periods when calibration, quality
assurance testing, or maintenance is perforned in accordance
with the applicable provisions of this subpart and part 75
of this chapter or except as provided in 875.74 of this
chapter.

(4) No owner or operator of a NOx Budget unit shal
retire or permanently discontinue use of the continuous
em ssion nonitoring system any conponent thereof, or any
ot her approved em ssion nonitoring systemunder this
subpart, except under any one of the follow ng
ci rcunst ances:

(1) During the period that the unit is covered by an
exenption under 8§ 97.4(b) or §8 97.5 that is in effect;

(i1i) The owner or operator is nonitoring em ssions from
the unit with another certified nonitoring system approved,
in accordance with the applicable provisions of this subpart
and part 75 of this chapter, by the permtting authority for
use at that unit that provides em ssion data for the sane
pol l utant or paraneter as the retired or discontinued
nmoni toring system or

(1i1) The NOx authorized account representative submts

notification of the date of certification testing of a
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repl acenent nonitoring systemfor the retired or

di sconti nued nonitoring systemin accordance with 8§
97.71(b) (2).

8§ 97.71 Initial certification and recertification
procedures.

(a) The owner or operator of a NOx Budget unit that is
subject to an Acid Rain emissions |limtation shall conply
with the initial certification and recertification
procedures of part 75 of this chapter, except that:

(1) If, prior to January 1, 1998, the Adm nistrator
approved a petition under 8 75.17(a) or (b) of this chapter
for apportioning the NOx em ssion rate neasured in a common
stack or a petition under 8 75.66 of this chapter for an
alternative to a requirenent in 8 75.17 of this chapter, the
NOx aut hori zed account representative shall resubmt the
petition to the Adm nistrator under 8§ 97.75(a) to determ ne
if the approval applies under the NOx Budget Trading
Pr ogr am

(2) For any additional CEMS required under the conmon
stack provisions in 8 75.72 of this chapter or for any NOx
concentration CEMS used under the provisions of §
75.71(a)(2) of this chapter, the owner or operator shal
nmeet the requirenents of paragraph (b) of this section.

(b) The owner or operator of a NOx Budget unit that is

not subject to an Acid Rain em ssions limtation shal
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conply with the following initial certification and
recertification procedures. The owner or operator of such a
unit that qualifies to use the | ow mass em ssions excepted
nmoni t ori ng nmet hodol ogy under 8 75.19 or that qualifies to
use an alternative nonitoring systemunder subpart E of part
75 of this chapter shall conply with the follow ng
procedures, as nodified by paragraph (c) or (d) of this
section. The owner or operator of a NOx Budget unit that is
subject to an Acid Rain em ssions |imtation and that
requires additional CEMS under the common stack provisions
in 8 75.72 of this chapter or uses a NOx concentrati on CENVS
under 8 75.71(a)(2) of this chapter shall conply with the
foll ow ng procedures.

(1) Requirenents for initial certification. The owner

or operator shall ensure that each nonitoring system

requi red by subpart H of part 75 of this chapter (which

i ncludes the automated data acquisition and handling system
successfully conpletes all of the initial certification
testing required under 8 75.20 of this chapter by the
applicable deadline in 8 97.70(b). In addition, whenever
the owner or operator installs a nonitoring systemin order
to meet the requirenents of this part in a |ocation where no
such nonitoring systemwas previously installed, initial
certification in accordance with 8 75.20 of this chapter is

required.
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(2) Requirenents for recertification. Wenever the

owner or operator nmakes a repl acenent, nodification, or
change in a certified nonitoring systemthat may
significantly affect the ability of the systemto accurately
measure or record NOx mass em ssions or heat input rate or
to meet the requirenents of 8 75.21 of this chapter or
appendi x B to part 75 of this chapter, the owner or operator
shall recertify the nonitoring systemin accordance with 8
75.20(b) of this chapter. Furthernore, whenever the owner or
operator makes a repl acenent, nodification, or change to the
flue gas handling systemor the unit’s operation that my
significantly change the stack fl ow or concentration
profile, the owner or operator shall recertify the
continuous em ssions nonitoring systemin accordance with
875.20(b) of this chapter. Exanples of changes that require
recertification include: replacenent of the analyzer,

conpl ete repl acenent of an existing continuous em ssion
nmonitoring system or change in |location or orientation of

t he sanpling probe or site.

(3) _Certification approval process for initial

certification and recertification.

(1)_Notification of certification. The NOx authorized

account representative shall submt to the Adm nistrator
the appropriate EPA Regional Ofice and the permtting

authority witten notice of the dates of certification in
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accordance with § 97. 73.

(11) Certification application. The NOx authorized

account representative shall submt to the Adm nistrator

t he appropriate EPA Regional Ofice and the permtting
authority a certification application for each nonitoring
systemrequi red under subpart H of part 75 of this chapter.
A conplete certification application shall include the
information specified in subpart H of part 75 of this
chapter.

(1i1) Except for units using the | ow nmass em ssion
except ed net hodol ogy under 8 75.19 of this chapter, the
provi sional certification date for a nonitor shall be
determ ned in accordance with § 75.20(a)(3) of this
chapter. A provisionally certified nonitor may be used under
t he NOx Budget Trading Programfor a period not to exceed
120 days after receipt by the Admnistrator of the conplete
certification application for the nonitoring system or
conmponent thereof under paragraph (b)(3)(ii) of this
section. Data neasured and recorded by the provisionally
certified nonitoring systemor conponent thereof, in
accordance with the requirenents of part 75 of this chapter,
w Il be considered valid quality-assured data (retroactive
to the date and tinme of provisional certification), provided
that the Adm nistrator does not invalidate the provisional

certification by issuing a notice of disapproval within 120
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days of receipt of the conplete certification application by
the Adm ni strator.

(itv) Certification application formal approval process.

The Adm nistrator will issue a witten notice of approval or
di sapproval of the certification application to the owner or
operator within 120 days of receipt of the conplete
certification application under paragraph (b)(3)(ii) of this
section. In the event the Adm nistrator does not issue such
a notice within such 120-day period, each nonitoring system
that neets the applicable perfornmance requirenments of part
75 of this chapter and is included in the certification
application will be deened certified for use under the NOx
Budget Tradi ng Program

(A) Approval notice. |If the certification application

is conplete and shows that each nonitoring systemneets the
appl i cabl e performance requirenents of part 75 of this
chapter, then the Admnistrator will issue a witten notice
of approval of the certification application within 120 days
of receipt.

(B) Inconplete application notice. A certification

application will be considered conplete when all of the
applicable information required to be submtted under
paragraph (b)(3)(ii) of this section has been received by
the Admnistrator. |If the certification application is not

conplete, then the Admnistrator will issue a witten notice
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of inconpl eteness that sets a reasonabl e date by which the
NOx aut hori zed account representative nmust submt the
additional information required to conplete the
certification application. If the NOx authorized account
representative does not conply with the notice of

i nconpl eteness by the specified date, then the Adm ni strator
may i ssue a notice of disapproval under paragraph
(b)(3)(iv)(C of this section. The 120-day revi ew peri od
shall not begin prior to receipt of a conplete certification
appl i cation.

(C) D sapproval notice. If the certification

application shows that any nonitoring system or conponent

t her eof does not neet the performance requirenments of this
part, or if the certification application is inconplete and
the requirenent for disapproval under paragraph
(b)(3)(iv)(B) of this section has been net, then the

Adm nistrator will issue a witten notice of disapproval of
the certification application. Upon issuance of such notice
of disapproval, the provisional certification is invalidated
by the Adm nistrator and the data neasured and recorded by
each uncertified nmonitoring systemor conponent thereof

shall not be considered valid quality-assured data begi nni ng
with the date and hour of provisional certification (as

defi ned under 8 75.20(a)(3) of this chapter). The owner or

operator shall follow the procedures for |oss of
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certification in paragraph (b)(3)(v) of this section for
each nonitoring system or conponent thereof that is
di sapproved for initial certification.

(D) Audit decertification. The Adm nistrator may issue

a notice of disapproval of the certification status of a
nonitor in accordance with 8 97.72(b).

(v) Procedures for loss of certification. If the

Adm ni strator issues a notice of disapproval of a
certification application under paragraph (b)(3)(iv)(C of
this section or a notice of disapproval of certification
status under paragraph (b)(3)(iv)(D) of this section, then:

(A) The owner or operator shall substitute the
foll ow ng values, for each hour of unit operation during the
period of invalid data specified under 8 75.20(a)(4)(iii),
§ 75.20(b)(5), & 75.20(h)(4), or 8§ 75.21(e) and conti nui ng
until the date and hour specified under 8§ 75.20(a)(5)(i) of
this chapter:

(1) For units that the owner or operator intends to
monitor or nmonitors for NO¢ em ssion rate and heat input
rate or intends to determ ne or determ nes NO, mass
em ssions using the | ow mass em ssi on except ed net hodol ogy
under 8 75.19 of this chapter, the maxi mnum potential NOx
em ssion rate and the maxi mum potential hourly heat input of
the unit; and

(2) For units that the owner or operator intends to
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monitor or nonitors for NOx mass em ssions using a NOX
pol I utant concentration nonitor and a flow nonitor, the
maxi mum potential concentration of NOx and the maxi mum
potential flowrate of the unit under section 2 of appendi x
A of part 75 of this chapter.

(B) The NOx aut horized account representative shal
submt a notification of certification retest dates and a
new certification application in accordance w th paragraphs
(b)(3)(i) and (ii) of this section.

(C© The owner or operator shall repeat al
certification tests or other requirenents that were failed
by the nonitoring system as indicated in the
Adm nistrator’s notice of disapproval, no later than 30 unit
operating days after the date of issuance of the notice of
di sapproval .

(c) Lnitial certification and recertification

procedures for |l ow nass em ssion units using the excepted

met hodol ogi es under 8 75.19 of this chapter. The owner or

operator of a gas-fired or oil-fired unit using the | ow mass
em ssi ons excepted net hodol ogy under 8 75.19 of this chapter
and not subject to an Acid Rain em ssions limtation shal
nmeet the applicable general operating requirenents of §
75.10 of this chapter and the applicable requirenents of §
75.19 of this chapter. The owner or operator of such a unit

shal |l also neet the applicable certification and
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recertification procedures of paragraph (b) of this section,
except that the excepted nethodol ogy shall be deened
provisionally certified for use under the NO Budget Trading
Program as of the foll ow ng dates:

(1) For a unit that does not have nonitoring equi pnment
initially certified or recertified for the NO; Budget
Tradi ng Program as of the date on which the NO; aut hori zed
account representative submts the certification application
under 8 75.19 of this chapter for the unit, starting on the
date of such subm ssion until the conpletion of the period
for the Adm nistrator’s revi ew.

(1i) For a unit that has nonitoring equipnent initially
certified or recertified for the NO Budget Tradi ng Program
as of the date on which the NO; authorized account
representative submts the certification application under
875.19 of this chapter for the unit and that reports data on
an annual basis under 897.74(d), starting January 1 of the
year after the year of such subm ssion until the conpletion
of the period for the Adm nistrator’s revi ew.

(ti1) For a unit that has nonitoring equi pnent
initially certified or recertified for the NO; Budget
Tradi ng Program as of the date on which the NO Authori zed
Account Representative submits the certification application
under 8 75.19 of this chapter for the unit and that reports

on a control season basis under 8 97.74(d), starting May 1
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of the control period after the year of such subm ssion
until the conpletion of the period for the Admnnistrator’s
revi ew.

(d) Certification/recertification procedures for

alternative nonitoring systens. The NOx authorized account

representative of each unit not subject to an Acid Rain
emssions limtation for which the owner or operator intends
to use an alternative nonitoring system approved by the
Adm ni strator under subpart E of part 75 of this chapter
shall conply wth the applicable certification procedures of
paragraph (b) of this section before using the system under
the NOx Budget Tradi ng Program The NOx aut horized account
representative shall also conply with the applicable
recertification procedures of paragraph (b) of this section.
Section 75.20(f) of this chapter shall apply to such
alternative nonitoring system
§ 97.72 Out of control periods.

(a) Whenever any nonitoring systemfails to neet the
gual ity assurance or data validation requirements of part 75
of this chapter, data shall be substituted using the
appl i cabl e procedures in subpart D, appendi x D, or appendi X
E of part 75 of this chapter.

(b) Audit decertification. Wenever both an audit of a

monitoring systemand a review of the initial certification

or recertification application reveal that any system or
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conponent shoul d not have been certified or recertified
because it did not neet a particul ar perfornance
specification or other requirenent under 8§ 97.71 or the
appl i cabl e provisions of part 75 of this chapter, both at
the tinme of the initial certification or recertification
application subm ssion and at the tinme of the audit, the
Adm nistrator wll issue a notice of disapproval of the
certification status of such system or conponent. For the
pur poses of this paragraph, an audit shall be either a field
audit or an audit of any information submtted to the
permtting authority or the Admnistrator. By issuing the
noti ce of disapproval, the Adm nistrator revokes
prospectively the certification status of the system or
conponent. The data nmeasured and recorded by the system or
conponent shall not be considered valid quality-assured data
fromthe date of issuance of the notification of the revoked
certification status until the date and tinme that the owner
or operator conpletes subsequently approved initial
certification or recertification tests for the system or
conponent .
§ 97.73 Notifications.

(a) The NOx authorized account representative for a NOx
Budget unit shall submt witten notice to the
Adm ni strator, the appropriate EPA Regional Ofice, and the

permtting authority in accordance with §8 75.61 of this

406



chapter.

(b) For any unit that does not have an Acid Rain
emssions limtation, the permtting authority may waive the
requirenent to notify the permtting authority in paragraph
(a) of this section.

8§ 97.74 Recordkeeping and reporting.

(a) General provisions.

(1) The NOx authorized account representative shal
conply with all recordkeeping and reporting requirenments in
this section and with the requirenents of 8§ 97.10(e)(1).

(2) If the NOx authorized account representative for a
NO; Budget unit subject to an Acid Rain emission |limtation
who signed and certified any subm ssion that is nade under
subpart F or G of part 75 of this chapter and that includes
data and information required under this subpart or subpart
H of part 75 of this chapter is not the sane person as the
desi gnated representative or the alternative designated
representative for the unit under part 72 of this chapter,
then the subm ssion nust al so be signed by the designated
representative or the alternative designated representative.

(b) Monitoring Pl ans.

(1) The owner or operator of a unit subject to an Acid
Rain em ssions l[imtation shall conply with requirenents of
8§ 75.62 of this chapter, except that the nonitoring plan

shall also include all of the information required by
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subpart H of part 75 of this chapter.

(2) The owner or operator of a unit that is not subject
to an Acid Rain emssions limtation shall conmply with
requi renents of 8 75.62 of this chapter, except that the
monitoring plan is only required to include the information
requi red by subpart H of part 75 of this chapter.

(c) Certification Applications. The NOx authorized

account representative shall submt an application to the
Adm ni strator, the appropriate EPA Regional Ofice, and the
permtting authority within 45 days after conpleting al
initial certification or recertification tests required
under 8 97.71 including the information required under
subpart H of part 75 of this chapter.

(d) Quarterly reports. The NOx authorized account

representative shall submt quarterly reports, as follows:

(1) If awunit is subject to an Acid Rain em ssion
limtation or if the owner or operator of the NOx budget
unit chooses to neet the annual reporting requirenents of
this subpart H, the NOx authorized account representative
shall submt a quarterly report for each cal endar quarter
begi nni ng with:

(1) For a unit for which the owner or operator intends
to apply or applies for the early reduction credits under 8§
97.43 , the calendar quarter that includes the date of

initial provisional certification under 8§ 97.71(b)(3)(iii)
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or 8 97.71(c). Data shall be recorded and reported fromthe
date and hour corresponding to the date and hour of
provi sional certification ; or

(1i) For a unit that comrences operation on or before
May 1, 2002 and that is not subject to paragraph (d)(1)(i)
of this section, the earlier of the cal ender quarter that
includes the date of initial provisional certification under
8 97.71(b)(3)(iii) or 8 97.71(c) or, if the certification
tests are not conpleted by May 1, 2002, the cal endar quarter
covering May 1, 2002 through June 30, 2002. Data shall be
recorded and reported fromthe earlier of the date and hour
corresponding to the date and hour of provisional
certification or the first hour on May 1, 2002; or

(ti1) For a unit that commences operation after May 1,
2002, the calendar quarter in which the unit conmences
operation. Data shall be recorded and reported fromthe date
and hour corresponding to when the unit commences operation.

(2) If a NOx budget unit is not subject to an Acid Rain
emssion limtation, then the NOx authorized account
representative shall either

(1) Meet all of the requirenents of part 75 related to
nmoni toring and reporting NOx mass em ssions during the
entire year and neet the deadlines specified in paragraph
(d)(1) of this section; or

(1i) Submt quarterly reports covering the period May 1
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t hrough Septenber 30 of each year and including the data
described in 8 75.74(c)(6) of this part. The NOx authorized
account representative shall submt such quarterly reports,
begi nni ng with:

(A) For a unit for which the owner or operator intends
to apply or applies for early reduction credits under 8§
97.43, the cal endar quarter that includes the date of
initial provisional certification under 8§ 97.71(b)(3)(iii)
or 8 97.71(c). Data shall be recorded and reported fromthe
date and hour corresponding to the date and hour of
provi sional certification; or

(B) For a unit that commences operation on or before
May 1, 2002 and that is not subject to paragraph (d)(2)(i)
of this section, the cal endar quarter covering May 1 through
June 30, 2002. Data shall be recorded and reported fromthe
earlier of the date and hour corresponding to the date and
hour of initial provisional certification under §
97.71(b)(3)(iii) or 8 97.71(c) or the first hour of My 1,
2002; or

(C) For a unit that commences operation after May 1,
2002 and during a control period, the cal endar quarter in
whi ch the unit commences operation. Data shall be reported
fromthe date and hour corresponding to when the unit
conmences operation; or

(D) For a unit that commences operation after May 1,
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2002 and not during a control period, the cal endar quarter
covering the first control period after the unit commences
operation. Data shall be recorded and reported fromthe
earlier of the date and hour corresponding to the date and
hour of initial provisional certification under §
97.71(b)(3)(iii) or 8 97.71(c) or the first hour of May 1 of
the first control period after the unit commences operation.

(3) The NOx authorized account representative shal
submt each quarterly report to the Admnistrator within 30
days followi ng the end of the cal endar quarter covered by
the report. Quarterly reports shall be submtted in the
manner specified in subpart H of part 75 of this chapter and
§ 75.64 of this chapter.

(1) For units subject to an Acid Rain em ssions
l[imtation, quarterly reports shall include all of the data
and information required in subpart H of part 75 of this
chapter for each NOx Budget unit (or group of units using a
common stack) and the data and information required in
subpart G of part 75 of this chapter.

(1i1) For units not subject to an Acid Rain em ssions
[imtation, quarterly reports are only required to include
all of the data and information required in subpart H of
part 75 of this chapter for each NOx Budget unit (or group
of units using a common st ack).

(4) Conpliance certification. The NOx authorized
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account representative shall submt to the Adm nistrator a
conpliance certification in support of each quarterly report
based on reasonable inquiry of those persons with primary
responsibility for ensuring that all of the unit’s em ssions
are correctly and fully nonitored. The certification shal
state that:

(i) The nonitoring data submtted were recorded in
accordance wth the applicable requirenments of this subpart
and part 75 of this chapter, including the quality assurance
procedures and specifications;

(1i) For a unit with add-on NOx em ssion controls and
for all hours where data are substituted in accordance with
8 75.34(a)(1) of this chapter, the add-on em ssion controls
were operating within the range of paraneters listed in the
qual ity assurance/ quality control program under appendi x B
of part 75 of this chapter and the substitute val ues do not
systematically underesti mate NOx em ssions; and

(ti1) For a unit that is reporting on a control period
basi s under paragraph (d)(2)(ii) of this section, the NOx
em ssion rate and NOx concentration val ues substituted for
m ssi ng data under subpart D of part 75 of this chapter are
cal cul ated using only values froma control period and do
not systematically underestimate NOx em ssions.

§ 97.75 Petitions.

(a) The NOx authorized account representative of a NOx
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Budget unit nay submt a petition under 8 75.66 of this
chapter to the Adm nistrator requesting approval to apply an
alternative to any requirenent of this subpart.

(b) Application of an alternative to any requirenent of
this subpart is in accordance with this subpart only to the
extent that the petition is approved by the Adm nistrator
under 8 75.66 of this chapter.

8§ 97.76 Additional Requirements to Provide Heat Input Data.

The owner or operator of a NOx Budget unit that
monitors and reports NOx mass em ssions using a NOX
concentration systemand a flow system shall al so nonitor
and report heat input rate at the unit level using the
procedures set forth in part 75 of this chapter.

Subpart I-Individual Unit Opt-ins.
§ 97.80 Applicability.

A unit that is in a State (as defined in 8§ 97.2), is
not a NOx Budget unit under 8 97.4(a), is not a unit exenpt
under 8§ 97.4(b), vents all of its emssions to a stack, and
is operating, may qualify to be a NOx Budget opt-in unit
under this subpart. A unit that is a NOx Budget unit under
897.4(a), is covered by an exenption under 8 97.4(b) or 8
97.5 that is in effect, or is not operating is not eligible
to be a NOx Budget opt-in unit.

§ 97.81 General.

Except otherwi se as provided in this part, a NOx Budget
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opt-in unit shall be treated as a NOx Budget unit for
pur poses of applying subparts A through H of this part.
8§ 97.82 NOx Authorized Account Representative.

A unit for which an application for a NOx Budget opt-in
permt is submtted, or a NOx Budget opt-in unit, |ocated at
t he sane source as one or nore NOx Budget units, shall have
the same NOx aut horized account representative as such NOx
Budget units.

§ 97.83 Applying for Nox Budget Opt-in Permit.

(a) Applying for initial NOx Budget opt-in permt. In

order to apply for an initial NOx Budget opt-in permt, the
NOx aut horized account representative of a unit qualified
under 8 97.80 may submt to the Adm nistrator and the
permtting authority at any tinme, except as provided under §
97.86(Q):

(1) A conplete NOx Budget permt application under 8§
97. 22;

(2) A nmonitoring plan submtted in accordance with
subpart H of this part; and

(3) A conplete account certificate of representation
under 8§ 97.13, if no NOx authorized account representative
has been previously designated for the unit.

(b) Duty to reapply. Unless the NOx Budget opt-in

permt is termnated or revised under 8 97.86(e) or 8§

97.87(b)(1) (i), the NOx authorized account representative of

414



a NOx Budget opt-in unit shall submt to the Adm nistrator
and permtting authority a conplete NOx Budget permt
application under § 97.22 to renew the NOx Budget opt-in
permt in accordance with 8 97.21(c) and, if applicable, an
updated nmonitoring plan in accordance with subpart H of this
part.
§ 97.84 Opt-in process.

The permtting authority will issue or deny an initial
NOx Budget opt-in permt for a unit for which an
application for a NOx Budget opt-in permt under 8 97.83 is
submtted, in accordance with 8 97.20 and the foll ow ng:

(a) Interimreview of nonitoring plan. The

Adm nistrator wll determ ne, on an interimbasis, the
sufficiency of the nonitoring plan acconpanying the initial
application for a NOx Budget opt-in permt under 8 97.83. A
monitoring plan is sufficient, for purposes of interim
review, if the plan appears to contain information
denonstrating that the NOx em ssions rate and heat i nput
rate of the unit are nonitored and reported in accordance
Wi th subpart H of this part. A determ nation of sufficiency
shall not be construed as acceptance or approval of the
unit’s nonitoring plan.

(b) I'f the Adm nistrator determnes that the unit’s
monitoring plan is sufficient under paragraph (a) of this

section and after conpletion of nonitoring system
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certification under subpart H of this part, the NOx

em ssions rate and the heat input of the unit shall be
nmoni tored and reported in accordance with subpart H of this
part for one full control period during which percent
nmonitor data availability is not |ess than 90 percent and
during which the unit is in full conpliance with any
applicable State or Federal em ssions or em ssions-rel ated
requirenents. Solely for purposes of applying the
requirenents in the prior sentence, the unit shall be
treated as a “NOx Budget unit” prior to issuance of a NOx
Budget opt-in permt covering the unit.

(c) Based on the information nonitored and reported
under paragraph (b) of this section, the Admnistrator wll
calculate the unit’s baseline heat input, which will equal
the unit’s total heat input (in mBtu) for the control
period, and the unit’s baseline NOx em ssions rate, which
will equal the unit’s total NOx mass em ssions (in |b) for
the control period divided by the unit’s baseline heat
i nput .

(d) Issuance of draft NOx Budget opt-in permt for

public comment. The permtting authority will issue a draft

NOx Budget opt-in permt for public coment in accordance
wth 8§ 97.20.
(e) Not w thstandi ng paragraphs (a) through (d) of this

section, if at any tinme before issuance of a draft NOx
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Budget opt-in permt for public comrent for the unit, the
Adm nistrator or the permtting authority determ nes that
the unit does not qualify as a NOx Budget opt-in unit under
8§ 97.80, the permtting authority will issue a draft denial
of a NOx Budget opt-in permt for public conmment for the
unit in accordance with § 97.20.

(f) Wthdrawal of application for NOx Budget opt-in

permt. A NOx authorized account representative of a unit
may withdraw its application for an initial NOx Budget
opt-in permt under 8§ 97.83 at any tinme prior to the
i ssuance of the initial NOx Budget opt-in permt. Once the
application for a NOx Budget opt-in permt is wthdrawn, a
NOx aut horized account representative wanting to reapply
must submt a new application for an initial NOx Budget
permt under § 97.83.

(g) The unit shall be a NOx Budget opt-in unit and a
NOx Budget unit starting May 1 of the first control period
starting after the issuance of the initial NOx Budget opt-in
permt by the permtting authority.
§ 97.85 NOx Budget opt-in permit contents.

(a) Each NOx Budget opt-in permt wll contain al
el ements required for a conplete NOx Budget opt-in permt
application under § 97.22.

(b) Each NO; Budget opt-in permt is deened to

i ncorporate automatically the definitions of terns under 8§
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97.2 and, upon recordation by the Adm ni strator under
subpart F or Gof this part, every allocation, transfer, or
deduction of NOx allowances to or fromthe conpliance
accounts of each NOx Budget opt-in unit covered by the NOx
Budget opt-in permt or the overdraft account of the NOx
Budget source where the NOx Budget opt-in unit is |ocated.
8§ 97.86 Withdrawal from NOx Budget Trading Program.

(a) Requesting withdrawal. To withdraw fromthe NOx

Budget Tradi ng Program the NOx authorized account
representative of a NOx Budget opt-in unit shall submt to
the Adm nistrator and the permtting authority a request to
w thdraw effective as of a specified date prior to May 1 or
after Septenber 30. The subm ssion shall be nmade no | ater
than 90 days prior to the requested effective date of

wi t hdr awal .

(b) Conditions for withdrawal. Before a NOx Budget

opt-in unit covered by a request under paragraph (a) of this
section may withdraw fromthe NOx Budget Tradi ng Program and
the NOx Budget opt-in permt may be term nated under
par agraph (e) of this section, the follow ng conditions nust
be net:

(1) For the control period i mediately before the
withdrawal is to be effective, the NOx authorized account
representative nmust submt or nust have submtted to the

Adm ni strator and the permtting authority an annual
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conpliance certification report in accordance with § 97. 30.

(2) If the NOx Budget opt-in unit has excess em Ssions
for the control period imrediately before the withdrawal is
to be effective, the Adm nistrator will deduct or has
deducted fromthe NOx Budget opt-in unit’s conpliance
account, or the overdraft account of the NOx Budget source
where the NOx Budget opt-in unit is |ocated, the full anount
requi red under 8§ 97.54(d) for the control period.

(3) After the requirenents for wthdrawal under
paragraphs (b)(1) and (2) of this section are net, the
Adm nistrator will deduct fromthe NOx Budget opt-in unit’s
conpliance account, or the overdraft account of the NOx
Budget source where the NOx Budget opt-in unit is |ocated,
NOx al | owances equal in nunber to and allocated for the sane
or a prior control period as any NOx al |l owances allocated to
t hat source under 8§ 97.88 for any control period for which
the withdrawal is to be effective. The Admnistrator wll
cl ose the NOx Budget opt-in unit’s conpliance account and
transfer any remaining all owances to a general account
specified by the owers and operators of the NOx Budget opt-
in unit.

(c) A NOx Budget opt-in unit that withdraws fromthe
NOx Budget Trading Program shall conply with all
requi renents under the NOx Budget Tradi ng Program concerning

all years for which such NOx Budget opt-in unit was a NOx
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Budget opt-in unit, even if such requirenents arise or nust
be conplied with after the withdrawal takes effect.

(d) Notification.

(1) After the requirenents for wthdrawal under
paragraphs (a) and (b) of this section are net (including
deduction of the full anpbunt of NOx all owances required),
the Adm nistrator wll issue a notification to the
permtting authority and the NOx authorized account
representative of the NOx Budget opt-in unit of the
acceptance of the withdrawal of the NOx Budget opt-in unit
as of a specified effective date that is after such
requi renents have been net and that is prior to May 1 or
after Septenber 30.

(2) If the requirenents for wthdrawal under paragraphs
(a) and (b) of this section are not nmet, the Adm nistrator
W ll issue a notification to the permtting authority and
the NOx authorized account representative of the NOx Budget
opt-in unit that the request to withdrawis denied. |If the
NOx Budget opt-in unit’s request to withdraw is deni ed, the
NOx Budget opt-in unit shall remain subject to the
requi renents for a NOx Budget opt-in unit.

(e) Permit revision. After the Adm nistrator issues a

notification under paragraph (d)(1) of this section that the
requi renents for wthdrawal have been net, the permtting

authority will revise the NOx Budget permt covering the NOX
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Budget opt-in unit to termnate the NOx Budget opt-in permt
as of the effective date specified under paragraph (d)(1) of
this section. A NOx Budget opt-in unit shall continue to be
a NOx Budget opt-in unit until the effective date of the
term nation.

(f) Reapplication upon failure to neet conditions of

withdrawal. |If the Adm nistrator denies the request to

wi t hdraw t he NOx Budget opt-in unit, the NOx authorized
account representative may submt another request to

w t hdraw i n accordance with paragraphs (a) and (b) of this
section.

(g) Ability to return to the NOx Budget Trading

Program Once a NOx Budget opt-in unit withdraws fromthe
NOx Budget Trading Programand its NOx Budget opt-in permt
is term nated under paragraph (e) of this section, the NOx
aut hori zed account representative may not submt another
application for a NOx Budget opt-in permt under 8§ 97.83 for
the unit prior to the date that is 4 years after the date on
whi ch the term nated NOx Budget opt-in permt becane
effective.

8§ 97.87 Change in regulatory status.

(a) Notification. Wen a NOx Budget opt-in unit

becomes a NOx Budget unit under 8 97.4(a), the NOx
aut hori zed account representative shall notify in witing

the permtting authority and the Adm nistrator of such

421



change in the NOx Budget opt-in unit's regul atory status,
wi thin 30 days of such change.

(b) Permtting authority's and Adm nistrator’s action.

(1)(i) When the NOx Budget opt-in unit beconmes a NOx
Budget unit under 8 97.4(a), the permtting authority wll
revise the NOx Budget opt-in unit's NOx Budget opt-in permt
to neet the requirenents of a NOx Budget permt under 8§
97.23 as of an effective date that is the date on which such
NOx Budget opt-in unit becones a NOx Budget unit under 8§
97.4(a).

(ii1)(A The Adm nistrator will deduct fromthe
conpl i ance account for the NOx Budget unit under paragraph
(b)(1) (i) of this section, or the overdraft account of the
NOx Budget source where the unit is |ocated, NOx all owances
equal in nunber to and allocated for the sane or a prior
control period as:

(1) Any NOx al |l owances allocated to the NOx Budget unit
(as a NOx Budget opt-in unit) under 8§ 97.88 for any control
period after the last control period during which the unit’s
NOx Budget opt-in permt was effective; and

(2) If the effective date of the NOx Budget permt
revision under paragraph (b)(1)(i) of this section is during
a control period, the NOx all owances allocated to the NOx
Budget unit (as a NOx Budget opt-in unit) under 8 97.88 for

the control period nultiplied by the nunber of days in the
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control period starting with the effective date of the
permt revision under paragraph (b)(1)(i) of this section,
divided by the total nunber of days in the control period,
and rounded to the nearest whol e nunber of NOx al |l owances as
appropri ate.

(B) The NOx aut horized account representative shal
ensure that the conpliance account of the NOx Budget unit
under paragraph (b)(1)(i) of this section, or the overdraft
account of the NOx Budget source where the unit is |ocated,
contains the NOx all owances necessary for conpletion of the
deducti on under paragraph (b)(1)(ii)(A) of this section. |If
the conpliance account or overdraft account does not contain
the necessary NOx al |l owances, the Adm nistrator will deduct
t he required nunber of NOx al |l owances, regardl ess of the
control period for which they were allocated, whenever NOx
al  owances are recorded in either account.

(iii1) (A For every control period during which the NOx
Budget permt revised under paragraph (b)(1)(i) of this
section is in effect, the NOx Budget unit under paragraph
(b)(1) (i) of this section will be treated, solely for
pur poses of NOx all owance allocations under 8§ 97.42, as a
unit that comrenced operation on the effective date of the
NOx Budget permt revision under paragraph (b)(1)(i) of this
section and will be allocated NOx al | owances under § 97.42.

The unit’s deadline under 8 97.84(b) for neeting nonitoring
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requi renents in accordance with subpart H of this part shall
not changed by the change in the unit’s regulatory status or
by the revision of the NOx Budget permt under paragraph
(b)(1) (i) of this section.

(B) Notw t hstandi ng paragraph (b)(21)(iii)(A) of this
section, if the effective date of the NOx Budget permt
revision under paragraph (b)(1)(i) of this section is during
a control period, the foll ow ng nunber of NOx all owances
wll be allocated to the NOx Budget unit under paragraph
(b)(1) (i) of this section under 8§ 97.42 for the control
period: the nunber of NOx all owances otherw se allocated to
the NOx Budget unit under 8 97.42 for the control period
mul tiplied by the nunber of days in the control period
starting with the effective date of the permt revision
under paragraph (b)(1)(i) of this section, divided by the
total nunber of days in the control period, and rounded to
t he nearest whol e nunber of NOx al |l owances as appropri ate.

(2)(i) When the NOx authorized account representative
of a NOx Budget opt-in unit does not renew its NOx Budget
opt-in permt under 8§ 97.83(b), the Adm nistrator wll
deduct fromthe NOx Budget opt-in unit’s conpliance account,
or the overdraft account of the NOx Budget source where the
NOx Budget opt-in unit is |ocated, NOx all owances equal in
nunber to and allocated for the sane or a prior control

period as any NOx al |l owances allocated to the NOx Budget
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opt-in unit under 8§ 97.88 for any control period after the
| ast control period for which the NOx Budget opt-in permt
is effective. The NOx authorized account representative
shal |l ensure that the NOx Budget opt-in unit’s conpliance
account or the overdraft account of the NOx Budget source
where the NOx Budget opt-in unit is |ocated contains the
NOx al | owances necessary for conpletion of such deduction.
| f the conpliance account or overdraft account does not
contain the necessary NOx all owances, the Adm nistrator
wi || deduct the required nunber of NOx al |l owances,

regardl ess of the control period for which they were

al | ocat ed, whenever NOx al |l owances are recorded in either
account .

(1i) After the deduction under paragraph (b)(2)(i) of
this section is conpleted, the Admnistrator will close the
NOx Budget opt-in unit’s conpliance account. [|f any NOx
al l omances remain in the conpliance account after conpletion
of such deduction and any deduction under 8§ 97.54, the
Adm nistrator wll close the NOx Budget opt-in unit’s
conpl i ance account and transfer any remaining allowances to
a general account specified by the owners and operators of
t he NOx Budget opt-in unit.

8§ 97.88 NOx allowance allocations to opt-in units.

(a) NOx allowance allocation. (1) By April 1

i medi ately before the first control period for which the
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NOx Budget opt-in permt is effective, the Adm nistrator
will determ ne by order the NOx all owance allocations for
the NOx Budget opt-in unit for the control period in
accordance with paragraph (b) of this section.

(2) By no later than April 1, after the first control
period for which the NOx Budget opt-in permt is in effect,
and April 1 of each year thereafter, the Admnistrator wll
determ ne by order the NOx all owance allocations for the NOx
Budget opt-in unit for the next control period, in
accordance with paragraph (b) of this section.

(3) The Adm nistrator will nake available to the public
each determ nation of NOx all owance all ocations under
paragraph (a)(1) or (2) of this section and will provide an
opportunity for subm ssion of objections to the
determ nation. Cbjections shall be limted to addressing
whet her the determnation is in accordance w th paragraph
(b) of this section. Based on any such objections, the
Adm nistrator wll adjust each determnation to the extent
necessary to ensure that it is in accordance w th paragraph
(b) of this section.

(b) For each control period for which the NOx Budget
opt-in unit has an approved NOx Budget opt-in permt, the
NOx Budget opt-in unit will be allocated NOx all owances in
accordance with the follow ng procedures:

(1) The heat input (in mmBtu) used for cal cul ati ng NOx
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al l omance allocations will be the | esser of:

(1) The unit’s baseline heat input determ ned pursuant
to 8 97.84(c); or

(1i) The unit’s heat input, as determ ned in accordance
wi th subpart H of this part, for the control period in the
year prior to the year of the control period for which the
NOx al | ocati ons are being cal cul at ed.

(2) The Adm nistrator will allocate NOx all owances to
the unit in an anmount equaling the heat input determ ned
under paragraph (b)(1) of this section multiplied by the
| esser of the unit’s baseline NOx em ssions rate determ ned
under 8§ 97.84(c) or the nost stringent State or federal NOx
emssions limtation applicable to the unit during the
control period, divided by 2,000 I b/ton, and rounded to the

near est whol e nunber of NOx al | owances as appropriate.
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Appendix A. Final Section 126 Rule: EGU Allocations, 2003-
2007

ST lant lant_id gPoint_id NOx Allocation
or EGUs

ENNING 603 15 B
ENNING 603 16 117

HRISTIANA SUB 591 11 5

DE HRISTIANA SUB 591 14 5

DE ELAWARE CITY 52193 B4 141
DE ELAWARE CITY 52193 ST_1 155
DE ELAWARE CITY 52193 ST_2 159
DE ELAWARE CITY 52193 ST_3 158
DE DGE MOOR 593 234
DE DGE MOOR 593 4 401
DE DGE MOOR 593 5 602
DE AY ROAD 153 *3 184
DE AY ROAD 153 --1 235
DE AY ROAD 153 --2 P07
DE INDIAN RIVER 594 1 187
DE INDIAN RIVER 594 2 194
DE INDIAN RIVER 594 369
DE INDIAN RIVER 594 4 29
DE CKEE RUN 599 119

AN SANT STATION 318 *11

NDERSON 336 --ACT1 5
NDERSON 336 --ACT2 5
CREEK 083 1 558
CREEK 083 2 543
CREEK 083 564
CREEK 083 4 525
CREEK 083 5 561
CREEK 083 6 509
ONNERSVILLE 1002 1 1
ONNERSVILLE 1002 2 1
ALLAGHER 1008 1 290
ALLAGHER 1008 2 P76
ALLAGHER 1008 347
ALLAGHER 1008 / 329
OBLESVILLE 1007 1 48
OBLESVILLE 1007 2 45
OBLESVILLE 1007 45
1CHMOND 335 --RCT1 5
1CHMOND 335 --RCT2 5
ANNERS CREEK 088 U1 297
ANNERS CREEK 088 U2 235
ANNERS CREEK 088 U3 387
ANNERS CREEK 088 U4 006
HITEWATER VALLEY 1040 1 4
HITEWATER VALLEY 1040 2 173
1G SANDY 1353 BSU1 565
IG SANDY 1353 BSU2 1,741
ANE RUN 1363 / 397
ANE RUN 1363 5 332
ANE RUN 1363 6 430
OOPER 1384 1 183
OOPER 1384 2 367
ALE 1385 161
ALE 1385 4 158
W BROWN 1355 1 193
W BROWN 1355 10 37
W BROWN 1355 2 317
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KY W BROWN

KY W BROWN

KY W BROWN

KY -W. BROWN
KY AST BEND

KY HENT

KY HENT

KY HENT

KY HENT

KY L SPURLOCK
KY L SPURLOCK
KY ILL CREEK
KY ILL CREEK
KY ILL CREEK
KY ILL CREEK
KY ADDY"S RUN
KY INEVILLE

KY RIMBLE COUNTY

RANDON SHORES
MD RANDON SHORES
MD P CRANE

MD P CRANE

MD HALK POINT

MD HALK POINT

MD HALK POINT

MD HALK POINT

MD HALK POINT

MD HALK POINT

MD HALK POINT

MD HALK POINT

MD HALK POINT

MD HALK POINT

MD I1CKERSON
MD I1CKERSON
MD I1CKERSON
MD I1CKERSON
MD I1CKERSON

MD OULD STREET

MD ERBERT A WAGNER
MD ERBERT A WAGNER
MD ERBERT A WAGNER
MD ERBERT A WAGNER
MD ORGANTOWN

MD ORGANTOWN

MD ORGANTOWN

MD ORGANTOWN

MD ORGANTOWN

MD ORGANTOWN

MD ANDA BRANDYWINE
MD ANDA BRANDYWINE
MD ERRYMAN

MD ERRYMAN

MD ERRYMAN

MD ERRYMAN

MD ERRYMAN

MD P SMITH
MD P SMITH
MD IVERSIDE
MD IVERSIDE
MD 1ENNA




MD ESTPORT

M1 491 E. 48TH STREET
M1 491 E. 48TH STREET
M1 ADA COGEN LTD

M1 BELLE RIVER

M1 BELLE RIVER

M1 DAN E KARN

M1 DAN E KARN

M1 DAN E KARN

M1 DAN E KARN

M1 CKERT STATION

M1 CKERT STATION

M1 CKERT STATION

M1 CKERT STATION

M1 CKERT STATION

M1 CKERT STATION

M1 NDICOTT GENERATING STATION
M1 RICKSON

M1 REENWOOD

M1 ANCOCK

M1 ANCOCK

M1 ARBOR BEACH

M1 B SIMS

M1 C WEADOCK

M1 C WEADOCK

M1 R WHITING

M1 R WHITING

M1 R WHITING

M1 AMES DE YOUNG

M1 ARYSVILLE

M1 ARYSVILLE

M1 ARYSVILLE

M1 ARYSVILLE

M1 IDLAND COGENERATION VENTURE
M1 IDLAND COGENERATION VENTURE
M1 IDLAND COGENERATION VENTURE
M1 IDLAND COGENERATION VENTURE
M1 IDLAND COGENERATION VENTURE
M1 IDLAND COGENERATION VENTURE
M1 IDLAND COGENERATION VENTURE
M1 IDLAND COGENERATION VENTURE
M1 IDLAND COGENERATION VENTURE
M1 IDLAND COGENERATION VENTURE
M1 IDLAND COGENERATION VENTURE
M1 IDLAND COGENERATION VENTURE
M1 ISTERSKY

M1 ISTERSKY

M1 ISTERSKY

M1 ONROE

M1 ONROE

M1 ONROE

M1 ONROE

M1 RIVER ROUGE

M1 RIVER ROUGE

M1 RIVER ROUGE

M1 ROUGE POWERHOUSE #1
M1 ST CLAIR

M1 ST CLAIR

M1 ST CLAIR

M1 ST CLAIR

M1 ST CLAIR

M1 ST CLAIR

M1 ST CLAIR

M1 RENTON CHANNEL
M1 RENTON CHANNEL




M1

RENTON CHANNEL

M1 RENTON CHANNEL

M1 RENTON CHANNEL

M1 YANDOTTE

M1 YANDOTTE

M1 YANDOTTE

INC SHEVILLE

INC SHEVILLE

INC ELEWS CREEK

INC ELEWS CREEK

INC UCK

INC UCK

INC UCK

INC UCK

INC UCK

INC UTLER WARNER GEN PL
INC UTLER WARNER GEN PL
INC UTLER WARNER GEN PL
INC UTLER WARNER GEN PL
INC UTLER WARNER GEN PL
INC UTLER WARNER GEN PL
INC UTLER WARNER GEN PL
INC APE FEAR

INC APE FEAR

INC LIFFSIDE

INC LIFFSIDE

INC LIFFSIDE

INC LIFFSIDE

INC LIFFSIDE

INC OGENTRIX - ROCKY MOUNT
INC OGENTRIX ELIZABETHTOWN
INC OGENTRIX KENANSVILLE
INC OGENTRIX LUMBERTON
INC OGENTRIX ROXBORO

INC OGENTRIX SOUTHPORT
INC RAVEN COUNTY WOOD ENERGY
INC AN RIVER

INC AN RIVER

INC AN RIVER

INC G ALLEN

INC G ALLEN

INC G ALLEN

INC G ALLEN

INC G ALLEN

INC V SUTTON

INC V SUTTON

INC V SUTTON

INC V SUTTON

INC LEE

INC LEE

INC LEE

INC LEE

INC L INCOLN

INC L INCOLN

INC L INCOLN

INC L INCOLN

INC L INCOLN

INC L INCOLN

INC L INCOLN

INC L INCOLN

INC L INCOLN

INC L INCOLN

INC L INCOLN

INC L INCOLN

INC L INCOLN




NC  JLINCOLN
Nnc  BLincoLN

nc  BLincown

NC  EMARSHALL

NC  EMARSHALL

NC  EMARSHALL

NC  EMARSHALL

nc  Rvavo

nc  Rvavo

NC  BPANDA-ROSEMARY
NC  BPANDA-ROSEMARY
Nc  BR1VERBEND

Nc  BR1VERBEND

Nc  BR1VERBEND

Nc  BR1VERBEND

NC  BROANOKE VALLEY
NC  BROANOKE VALLEY
nc  BRoxBORO

nc  BRoxBORO

nc  BRoxBORO

nc  BRoxBORO

nc  BRoxBORO

nc  BRoxBORO

NC OBACCOVILLE

NC OBACCOVILLE

NC OBACCOVILLE

NC OBACCOVILLE

NC NC - CHAPEL HILL
NC H WEATHERSPOON
NC H WEATHERSPOON
NC H WEATHERSPOON
NC H WEATHERSPOON
NC H WEATHERSPOON
NC H WEATHERSPOON
NC H WEATHERSPOON
N3 L ENGLAND

NJ L ENGLAND

NJ L ENGLAND

NJ  EBAYONNE

NJ  EBAYONNE

NJ  EBAYONNE

NJ  EBERGEN

NJ  EBERGEN

NJ  BBERGEN

NJ  BBERGEN

NJ  BBURLINGTON

NJ  BBURLINGTON

NJ  BBURLINGTON

NJ  BBURLINGTON

NJ  BBURLINGTON

NJ  BBURLINGTON

NJ  BBURLINGTON

NJ  BBURLINGTON

NJ  BBURLINGTON

NJ  BBURLINGTON

NJ  BBURLINGTON

NJ  BBURLINGTON

NJ  BBURLINGTON

NJ AMDEN

NJ ARLL™S CORNER STATION
NJ ARLL™S CORNER STATION
NJ ARNEYS POINT (CCLP) NUG
NJ EDAR STATION

NJ UMBERLAND

NJ WEDEEPWATER




NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ
NJ

LOGAN GENERATING PLANT
ERCER

ERCER

ICKELTON




NJ IDDLE ST

NJ ILFORD POWER LP

NJ OBIL NUG

NJ EWARK BAY COGEN

NJ EWARK BAY COGEN

NJ ORTH JERSEY ENERGY ASSOCIATES

NJ ORTH JERSEY ENERGY ASSOCIATES

NJ D"BRIEN (NEWARK) COGENERATION, INC.
NJ OD"BRIEN (PARLIN) COGENERATION, INC.
NJ OD"BRIEN (PARLIN) COGENERATION, INC.
NJ PEDRICKTOWN COGEN

NJ PRIME ENERGY LP

NJ ISALEM

NJ ISAYREVILLE

NJ ISAYREVILLE

NJ ISAYREVILLE

NJ ISAYREVILLE

NJ ISAYREVILLE

NJ ISAYREVILLE

NJ ISEWAREN

NJ ISEWAREN

NJ ISEWAREN

NJ ISEWAREN

NJ ISEWAREN

NJ ISHERMAN

NJ INELAND VCLP NUG

INY B9TH STREET
INY 59TH STREET
INY 4TH STREET
INY 4TH STREET
INY 4TH STREET
INY ARTHUR KILL
INY ARTHUR KILL
INY ASTORIA

INY ASTORIA

INY ASTORIA

INY ASTORIA

INY ASTORIA

INY ASTORIA

INY ASTORIA

INY ASTORIA

INY ASTORIA

INY ASTORIA

INY ASTORIA

INY ASTORIA

INY ASTORIA

INY ASTORIA

INY ASTORIA

INY BOWLINE POINT
INY BOWLINE POINT
INY BROOKLYN NAVY YARD
INY BROOKLYN NAVY YARD
INY HARLES POLETTI
INY DANSKAMMER
INY DANSKAMMER
INY DANSKAMMER
INY DANSKAMMER
INY F BARRETT
INY F BARRETT




INY LOVETT
INY LOVETT
INY LOVETT
INY ISSEQUOGUE COGEN PARTNERS

INY &R HILLBURN GT
INY &R SHOEMAKER GT
INY ORT JEFFERSON
INY ORT JEFFERSON

INY ICHARD M FLYNN
INY ICHARD M FLYNN




OH ONESVILLE

OH ONESVILLE

OH ONESVILLE

OH ICKS CREEK
OH ASTLAKE

OH ASTLAKE

OH ASTLAKE

OH ASTLAKE

OH ASTLAKE

OH ASTLAKE

OH DGEWATER

OH DGEWATER

IOH DGEWATER

IOH FRANK M TAIT
IOH FRANK M TAIT
IOH EN J M GAVIN
IOH EN J M GAVIN
OH AMILTON

IOH M STUART
IOH M STUART
OH M STUART
OH M STUART
OH ILLEN STATION

OH YGER CREEK
OH YGER CREEK
OH YGER CREEK
OH YGER CREEK
OH YGER CREEK
OH LAKE SHORE
OH AD RIVER

OH AD RIVER

OH I1AM1 FORT
OH I1AM1 FORT
OH I1AM1 FORT
OH I1AM1 FORT
OH I1AM1 FORT
OH I1AM1 FORT

IOH USKINGUM RIVER
IOH USKINGUM RIVER
IOH USKINGUM RIVER
IOH USKINGUM RIVER
IOH USKINGUM RIVER

IOH ILES

IOH ILES

IOH ILES

IOH H HUTCHINGS
IOH H HUTCHINGS
IOH H HUTCHINGS
IOH H HUTCHINGS
IOH H HUTCHINGS
IOH H HUTCHINGS
IOH H HUTCHINGS
IOH I1CWAY

IOH E BURGER

IOH E BURGER

IOH E BURGER

IOH E BURGER

IOH E BURGER

IOH E BURGER

IOH E BURGER

OH E BURGER

OH ICHARD GORSUCH
OH ICHARD GORSUCH
OH ICHARD GORSUCH
OH ICHARD GORSUCH




OH H SAMMIS
OH H SAMMIS
OH H SAMMIS
OH H SAMMIS
OH H SAMMIS
OH H SAMMIS
OH H SAMMIS
OH H ZIMMER
OH ALTER C BECKJORD
OH ALTER C BECKJORD
OH ALTER C BECKJORD
OH ALTER C BECKJORD
IOH ALTER C BECKJORD
IOH ALTER C BECKJORD
IOH ALTER C BECKJORD
IOH ALTER C BECKJORD
IOH ALTER C BECKJORD

OH ALTER C BECKJORD

ES BEAVER VALLEY
PA ES BEAVER VALLEY
PA ES BEAVER VALLEY
PA ES BEAVER VALLEY

PA RUCE MANSFIELD
PA RUCE MANSFIELD
PA RUCE MANSFIELD
PA RUNNER ISLAND
PA RUNNER ISLAND
PA RUNNER ISLAND
PA RUNOT 1SLAND
PA RUNOT 1SLAND
PA RUNOT 1SLAND
PA AMBRIA COGEN

PA OLVER POWER PROJECT

PA LRAMA
PA LRAMA
PA LRAMA
PA LRAMA
PA FOSTER WHEELER MT. CARMEL
PA ILBERTON POWER NUG

PA PU GENCO WAYNE
PA ATFIELD®S FERRY
PA ATFIELD®S FERRY




PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA
PA

ATFIELD®S FERRY
OLTWOOD

OMER CITY

OMER CITY

OMER CITY

UNLOCK PWR STATION
EYSTONE

EYSTONE

IMBERLY-CLARK

ARTINS CREEK

ARTINS CREEK

ARTINS CREEK

ARTINS CREEK

ITCHELL

ITCHELL

ITCHELL

ITCHELL

ONTOUR

ONTOUR

OUNTAIN

OUNTAIN

EW CASTLE

EW CASTLE

EW CASTLE

ORCON POWER PARTNERS LP
ORCON POWER PARTNERS LP
ORTHAMPTION GENERATING
ORTHEASTERN POWER
ANTHER CREEK

ANTHER CREEK

ECO ENERGY CROYDEN

ECO ENERGY CROYDEN

ECO ENERGY CROYDEN

ECO ENERGY CROYDEN

ECO ENERGY CROYDEN

ECO ENERGY CROYDEN

ECO ENERGY CROYDEN

ECO ENERGY CROYDEN

ECO ENERGY RICHMOND
ECO ENERGY RICHMOND
HILLIPS POWER STATION
HILLIPS POWER STATION
HILLIPS POWER STATION
HILLIPS POWER STATION
INEY CREEK

ORTLAND

ORTLAND

ORTLAND

CHUYLKILL

CHUYLKILL ENERGY RESOURCES
CHUYLKILL STATION (TURBI
CRUBGRASS GENERATING PLANT
CRUBGRASS GENERATING PLANT
EWARD

EWARD

EWARD

HAWVILLE

HAWVILLE

HAWVILLE

HAWVILLE

UNBURY

UNBURY

UNBURY

UNBURY

UNBURY
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PA UNBURY

PA ITUS
PA I1TUS
PA ITUS
PA OLNA
PA OLNA

PA RIGEN ENERGY SANSOM
PA RIGEN ENERGY SANSOM
PA RIGEN ENERGY SANSOM
PA RIGEN ENERGY SANSOM

PA ARREN
PA ARREN
PA ARREN
PA ARREN
PA ARREN

PA ESTWOOD ENERGY PROPERTIE
PA HEELABRATOR FRACKVILLE E
PA ILLIAMS GEN - HAZELTON
PA ILLIAMS GEN - HAZELTON

VA ELLMEADE

VA ELLMEADE

VA REMO BLUFF

VA REMO BLUFF

VA HESAPEAKE

VA HESAPEAKE

VA HESAPEAKE

VA HESAPEAKE

VA HESAPEAKE CORP.

VA HESTERFIELD

VA HESTERFIELD

VA HESTERFIELD

VA HESTERFIELD

VA HESTERFIELD

VA HESTERFIELD

VA LINCH RIVER

VA LINCH RIVER

VA LINCH RIVER

VA LOVER

VA LOVER

VA OGENTRIX - HOPEWELL
VA OGENTRIX - PORTSMOUTH
VA OGENTRIX RICHMOND 1
VA OGENTRIX RICHMOND 2
VA OMMONWEALTH ATLANTIC LP
VA ARBYTOWN

VA ARBYTOWN

VA ARBYTOWN

VA ARBYTOWN

VA OSWELL #1

VA OSWELL #1

VA OSWELL #2

VA OSWELL #2

VA LEN LYN

VA LEN LYN

VA LEN LYN

VA ORDONSVILLE 1

VA ORDONSVILLE 1

VA ORDONSVILLE 2

VA ORDONSVILLE 2

VA RAVEL NECK

VA RAVEL NECK

VA RAVEL NECK

VA RAVEL NECK

VA OPEWELL COGEN, INC.
VA OPEWELL COGEN, INC.




VA
VA
VA
VA
VA
VA

| G&E-WESTMORELAND ALTAVISTA

L G&E-WESTMORELAND ALTAVISTA

L G&E-WESTMORELAND HOPEWELL

L G&E-WESTMORELAND HOPEWELL
LG&E-WESTMORELAND SOUTHAMPTON
LG&E-WESTMORELAND SOUTHAMPTON
ECKLENBURG

OSSUM POINT

OSSUM POINT

OSSUM POINT

OTOMAC RIVER

OTOMAC RIVER

OTOMAC RIVER

OTOMAC RIVER

OTOMAC RIVER

El BIRCHWOOD

El BIRCHWOOD

TONE CONTAINER

T _ner

o

FORT MARTIN

ANAWHA RIVER

ITCHELL

ITCHELL

ORGANTOWN ENERGY ASSOCIATES
ORGANTOWN ENERGY ASSOCIATES
OUNTAINEER (1301)

HIL SPORN
HIL SPORN
HIL SPORN
HIL SPORN
HIL SPORN
LEASANTS
LEASANTS
IVESVILLE
IVESVILLE
ILLOW ISLAND
ILLOW ISLAND
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Appendix B.
2003-2007

Final Section 126 Rule: Non-EGU Allocations,

lant ID gPoint ID

ox Allocation
or non-EGUs

bC SA CENTRAL HEATING PLANT 0025 003 0
pC SA CENTRAL HEATING PLANT 0025 004 0
pC SA CENTRAL HEATING PLANT 0025 005 0
pC SA CENTRAL HEATING PLANT 0025 006 0
pC SA WEST HEATING PLANT 0024 003 13
pC SA WEST HEATING PLANT 0024 005 12
DE RAFT FOODS TNC 0007 001 0
DE OTIVA ENTERPRISES (FORMERLY STAR 0016 002 102
NTERPRISE, DELAWARE CITY PLANT)
DE OTIVA ENTERPRISES (FORMERLY STAR 0016 012 118
NTERPRISE, DELAWARE CITY PLANT)
TCHELIN NORTH AMERICA, INC. 0008 001 39
SUPERIOR LAMINATING, INC. 0198 002 D3
HE DALTON FOUNDRIES INC D003 001 16
ASHLAND OTL TNC 0004 061 D3
DOW CORNING CORP 0004 0AA 18
ICHIKOH MANUFACTURING 0034 003 0
ICHIKOH MANUFACTURING 0034 004 0
ICHIKOH MANUFACTURING 0034 005 0
ENTUCKY POWER CO 0003 004 0
OYOTA MOTOR MFG USA INC 0030 0AA 6
SAARMC & FORT KNOX 0022 013 £
Baltimore [BETHLENEN STEEL 0147 016 5
Baltimore [BETHLEHEM STEEL 0147 017 5
Baltimore [BETHLEHEM STEEL 0147 018 5
Baltimore [BETHLEHEM STEEL 0147 019 5
ESTVACO 0011 001 D89
ESTVACO 0011 002 373
ayne DETROIT EDISON CO B2810 0003 51
idland DOW CHEMICAL USA A4033 0084 19
idland DOW CHEMICAL USA A4033 0401 6
idland DOW CHEMICAL USA A4033 0402 0
ayne DSC LTD B3680 0006 30
enesee ENERAL MOTORS CORP A1178 0501 63
enesee ENERAL MOTORS CORP A1178 0502 47
pakland ENERAL MOTORS CORP B4031 0506 b2
enesee ENERAL MOTORS CORP A1178 0507 DO
pakland ENERAL MOTORS CORP B4032 0510 /
alamazoo [GEORGIA PACIFIC CORP B4209 0005 6
alamazoo JUAMES RIVER PAPER CO  INC B1678 0003 00
ayne ARATHON OIL COMPANY A9831 0001 109
Allegan ENASHA CORP A0023 0024 1
Allegan ENASHA CORP A0023 0025 69
Ingham ICHIGAN STATE UNIVERSITY 3249 0053 110
Ingham ICHIGAN STATE UNIVERSITY 3249 0054 118
Ingham ICHIGAN STATE UNIVERSITY 3249 0055 7
Ingham ICHIGAN STATE UNIVERSITY 3249 0056 0
ayne ATIONAL STEEL CORP A7809 0201 07
ayne ATIONAL STEEL CORP A7809 0202 32
ayne ATIONAL STEEL CORP A7809 0203 66
ayne ATIONAL STEEL CORP A7809 0205 o8
ayne ROUGE STEEL CO A8640 0218 35
ayne ROUGE STEEL CO A8640 0219 61
ashtenaw [THE REGENTS OF THE UNIVERSITY OF 0675 0001 40
ICHIGA
ashtenaw [THE REGENTS OF THE UNIVERSITY OF 0675 0002 37
ICHIGA
pakland ILLIAM BEAUMONT HOSPITAL 5067 0010 0
pakland ILLIAM BEAUMONT HOSPITAL 5067 0011 0
2y wWo0d HAMPTON INT CORP 0150 001 08
aywood HAMPION INT CORP 0159 002 B8
aywood HAMPION INT CORP 0159 003 P00
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HAMPION INT CORP

HAMPION INTERNATIONAL CORP. ROANOKE
AP

ONE MILLS CORP-WHITE OAK PLANT
FIELDCREST-CANNON PLT 1 KANNAPOLIS
FMC CORP-LITHIUM DIV. HWY 161
INTERNATIONAL PAPER: RIEGELWOOD
INTERNATIONAL PAPER: RIEGELWOOD
EYERHAEUSER PAPER CO.PLYMOUTH
EYERHAEUSER PAPER CO.PLYMOUTH
EYERHAUSER COMPANY NEW BERN MILL

ALL - INCON GLASS PACKAGING
EST FOODS CPC INTERNATIONAL 1
HEVRON U.S.A., INC.

HEVRON U.S.A., INC.

OASTAL EAGLE POINT OIL COMPAN
OASTAL EAGLE POINT OIL COMPAN
OASTAL EAGLE POINT OIL COMPAN
OASTAL EAGLE POINT OIL COMPAN
OASTAL EAGLE POINT OIL COMPAN
OASTAL EAGLE POINT OIL COMPAN
EGUSSA CORPORATION-METZ DIVIS

1ddlesex
udson
iddlesex
iddlesex
loucester
loucester
loucester
loucester
loucester
loucester
iddlesex

ARDEN STATE PAPER CO., INC.
ARDEN STATE PAPER CO., INC.
ARDEN STATE PAPER CO., INC.
ARDEN STATE PAPER CO., INC.
ERCULES INCORPORATED

ERCULES INCORPORATED

OFFMAN LAROCHE INC.

OFFMAN LAROCHE INC. C/0 ENVIR

Bergen
iddlesex
iddlesex

Bergen

Atlantic
Atlantic
Atlantic

nion ERCK & CO., INC.
nion ERCK & CO., INC.
nion ERCK & CO., INC.
nion ERCK & CO., INC.
nion ERCK & CO., INC.

OBIL OIL CORPORATION
OBIL OIL CORPORATION
OBIL OIL CORPORATION
OBIL OIL CORPORATION
OBIL OIL CORPORATION
OBIL OIL CORPORATION
OBIL OIL CORPORATION
OBIL OIL CORPORATION
ESTLE CO., INC., THE
ESTLE CO., INC., THE
EW JERSEY STEEL CORPORATION

loucester
loucester
loucester
loucester
loucester
loucester
loucester
loucester

iddlesex
loucester
Atlantic
Atlantic
Atlantic

TONY BROOK REGIONAL SEWERAGE

UDSON AVENUE
UDSON AVENUE
UDSON AVENUE
UDSON AVENUE
AVENSWOOD -A- HOUSE
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OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

OH

Queens
Queens
Queens

Butler
Butler
Butler
Butler
Stark
Lucas
Lucas
ontgomery
ontgomery
Butler
Summit
Summit
ami lton
uyahoga
uyahoga
uyahoga
uyahoga
uyahoga
uyahoga
Ross
Ross
Ross
Scioto
Scioto
ami lton
ami lton

Lorain

Lawrence
Lawrence
Lawrence
Lucas
Lucas

Lucas

RAVENSWOOD -A- HOUSE
RAVENSWOOD -A- HOUSE
RAVENSWOOD -A- HOUSE

AR STEEL (FORMERLY ARMCO STEEL CO.)
AK STEEL (FORMERLY ARMCO STEEL CO.)
AK STEEL (FORMERLY ARMCO STEEL CO.)
AK STEEL (FORMERLY ARMCO STEEL CO.)
ASHLAND PETROLEUM COMPANY

BP OIL COMPANY, TOLEDO REFINERY

BP OIL COMPANY, TOLEDO REFINERY
ARGILL INCORPORATED

ARGILL INCORPORATED

HAMPION INTERNATIONAL CORP.
OODYEAR TIRE & RUBBER COMPANY
OODYEAR TIRE & RUBBER COMPANY
ENKEL CORP.-EMERY GROUP

LTV STEEL COMPANY, INC.

LTV STEEL COMPANY, INC.

LTV STEEL COMPANY, INC.

LTV STEEL COMPANY, INC.

LTV STEEL COMPANY, INC.

LTV STEEL COMPANY, INC.

EAD CORPORATION

EAD CORPORATION

EAD CORPORATION

EW BOSTON COKE CORP

EW BOSTON COKE CORP

PROCTER & GAMBLE CO

PROCTER & GAMBLE CO

REPUBLIC ENGINEERED STEELS, INC.
(FORMERLY USS/KOBE STEEL - LORAIN
ORKS)

SOUTH POINT ETHANOL

SOUTH POINT ETHANOL

SOUTH POINT ETHANOL

SUN REFINING & MARKETING CO, TOLEDO
.EE-REFINING & MARKETING CO, TOLEDO

ISUN REFINING & MARKETING CO, TOLEDO
REF.
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102

133

139

150

159

158

155

107

107

107




OH

OH

PA

PA

PA

PA

PA

PA

PA

PA

PA

PA

PA

PA

PA

PA

PA
PA

VA

VA

rumbull

C 1 STEEL, INC. 02780004 8001

113

rumbull C 1 STEEL, INC. 142
orthampto BETHLEHEM STEEL CORP. 100
orthampto @BETHLEHEM STEEL CORP. 6
orthampto @BETHLEHEM STEEL CORP. 165
Armstrong @BMG ASPHALT CO.
rie ENERAL ELECTRIC 16
ork LATFELTER, P. H. CO.
ork LATFELTER, P. H. CO. 137
ork LATFELTER, P. H. CO. 112
ork LATFELTER, P. H. CO. 11
linton INTERNATIONAL PAPER : LOCKHAVEN 101
linton INTERNATIONAL PAPER : LOCKHAVEN 0
Delaware IMBERLY CLARK (FORMERLY SCOTT PAPER 1
0.)
Delaware IMBERLY CLARK (FORMERLY SCOTT PAPER 45
0.)
Allegheny JLTV STEEL COMPANY - PITTSBURGH WORKS 5
Allegheny JLTV STEEL COMPANY - PITTSBURGH WORKS 15
Allegheny JLTV STEEL COMPANY - PITTSBURGH WORKS 9
Allegheny JLTV STEEL COMPANY - PITTSBURGH WORKS 5
ontgomery MERCK SHARP & DOHME 126
estmorela PVONESSEN INC.
d
Bucks PECO 15
Bucks PECO 2
Bucks PECO 7
yoming PROCTER & GAMBLE CO 187
Allegheny RSHENANGO IRON & COKE WORKS 18
Allegheny RSHENANGO IRON & COKE WORKS 15
Delaware ISUN REFINING & MARKETING CO. 102
Delaware ISUN REFINING & MARKETING CO. 163
Philadelph SUN REFINING AND MARKETING 1 O 9
ia
Philadelph SUN REFINING AND MARKETING 1 O 3
ia
Philadelph SUN REFINING AND MARKETING 1 O 105
ia
Philadelph SUN REFINING AND MARKETING 1 O 127
ia
Philadelph SUNOCO (FORMERLY ALLIED CHEMICAL 6
ia ORP)
Perry EXAS EASTERN GAS PIPELINE COMPANY
Berks EXAS EASTERN GAS PIPELINE COMPANY 8
Delaware 0OSCO REFINING (FORMERLY BP OIL, 1
INC.)
Delaware 0OSCO REFINING (FORMERLY BP OIL, 0
INC.)
Philadelph QU.S. NAVAL BASE
ia
Philadelph QU.S. NAVAL BASE 1
ia
Philadelph QU.S. NAVAL BASE
ia
Philadelph QU.S. NAVAL BASE
ia
1k ILLAMETTE INDUSTRIES (FORMERLY 0
PENNTECH PAPERS, INC.
1k ILLAMETTE INDUSTRIES (FORMERLY 9
PENNTECH PAPERS, INC.
Beaver ZINC CORPORATION OF AMERICA 176
Beaver ZINC CORPORATION OF AMERICA 180
opewell ALLIED-SIGNAL INC 99
ork AMOCO OIL CO 5
iles ELANESE ACETATE LLC (FORMERLY 148
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OECHST CELANESE CORP)
ELANESE ACETATE LLC (FORMERLY 004 14
OECHST CELANESE CORP)
AN RIVER INC (SCHOOLFIELD DIV) 002 03

iles

ittsylvan

EORGIA-PACIFIC - BIG ISLAND MILL 003 02
INTERNATIONAL PAPER - FRANKLIN 006 03

ight (FORMERLY UNION CAMP CORP/FINE PAPER
1v)
Isle OF INTERNATIONAL PAPER - FRANKLIN 006 04
ight (FORMERLY UNION CAMP CORP/FINE PAPER
1v)
opewell AMES RIVER COGENERATION (COGE 055 01
opewell AMES RIVER COGENERATION (COGE 055 02
ing T. LAURENT PAPER PRODUCTS CORP. 001 03
illiam
11eghany ESTVACO CORP 003 01
11eghany ESTVACO CORP 003 02
11eghany ESTVACO CORP 003 03
11eghany ESTVACO CORP 003 04
11eghany ESTVACO CORP 003 05
11eghany ESTVACO CORP 003 11
anawha UPONT - BELLE 0001 612
Fayette LKEM METALS COMPANY L.P. - ALLOY 0001 06
LANT
rant ORTH BRANCH POWER STATION 0014 18
arshall PG INDUSTRIES, INC. 0002 01
arshall PG INDUSTRIES, INC. 0002 03
anawha HONE-POLUENC 0007 70
anawha HONE-POLUENC 0007 71
anawha HONE-POLUENC 0007 80
anawha HONE-POLUENC 0007 81
anawha HONE-POLUENC 0007 90
anawha HONE-POLUENC 0007 91
anawha NION CARBIDE - SOUTH CHARLESTON 0003 B6
LANT
ancock EIRTON STEEL CORPORATION 0001 30
ancock EIRTON STEEL CORPORATION 0001 88
ancock EIRTON STEEL CORPORATION 0001 89
ancock EIRTON STEEL CORPORATION 0001 90
ancock EIRTON STEEL CORPORATION 0001 91
ancock EIRTON STEEL CORPORATION 0001 92
ancock EIRTON STEEL CORPORATION 0001 93
rooke HEELING-PITTSBURGH STEEL 0002 24
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Appendix C. Final Section 126 Rule: Trading Budget, 2003-
2007

ST IEEEG-EGU IleG-NEGU Total
DC 26 233
IDE 232 4, 538
IN 82 7,170
KY 53 19, 707
MD 1,013 15, 532
M1 2, 166 27, 855
NC 2, 329 33, 541
NJ , 838 14, 554
NY 156 16, 237
OH , 103 49, 535
IPA 3, 619 I50, 843
VA , 104 21,195
WY 2,184 29, 043
Total 65,078 24,905 289,983
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APPENDIX D. Final Section 126 Rule: State Compliance
Supplement Pools for the Section 126 Final Rule (Tons)

'Fﬁ Complfance suppiement PooT |
Del avar e 168

IPi strict of Col unbia 0

| ndi ana 2, 454
IKent ucky 7,314
[Mar y1 and 3, 882
M chi gan 9, 398
New Jer sey 1, 550
New Yor k 1, 379
Nort h Carolina 10, 737
Chi o 22,301
Pennsyl vani a 15, 763
Vi rginia 5, 504
Mest Virginia 16, 709
otal 97,159
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