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PROCEEDI NGS
MERGER BEST PRACTI CES WORKSHOP

MR. CONE: Good afternoon. [|I'm M ke Cow e, an
Assi stant Director in the Bureau of Conpetition. Wth ne are
Steve Bernstein and Rhett Krulla, both Deputy Assi stant
Directors, and Joe Sinons, Director of the Bureau of
Conpeti tion.

This is the sixth of seven Merger Best Practices
Wor kshops. We've had workshops in five cities. The |ast one
will be July 10th, focusing on econom c, financial and
accounting data. That also will be here in Washington, D.C.

The purpose of these workshops is to get input
fromthe business conmmunity, other affected parties and their
advi sors on how the FTC can i nprove and nake nore efficient
t he nmerger review process.

This session is being transcribed, so if you have
i nput, please identify yourself by name and conpany.
Transcripts of other sessions are now avail able on the FTC
website. We also have on the website papers submtted by
various law firms, bar associations and the |ike.

One of those papers was submtted by David Balto
of White & Case and Scott Sher, an attorney from WI son
Sonsini, focusing on high-tech mergers and the second request

process in that sector. David, do you have any comments or
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3
woul d you |like to summarize some of the points you ve nade in
your paper?

MR. BALTO. Yes. We want to commend the FTC for
going through this process. W think this is a terrific
process and a very useful one in creating a dialogue between
busi nesses, private attorneys and the Conm ssion on the
second request process.

In order to provide input to this project, Scott
and | decided to survey about 20 inhouse counsel that we knew
and al so sonme additional private attorneys at high-tech
conpani es who were famliar with the second request process,
and we sent thema |lengthy e-mail asking them a whole variety
of questions and then sort of conpiled their ideas into the
paper that we submitted. There are copies of it outside and
al so there are copies of a sunmary of the paper that are
out si de.

Cenerally, fromthe perspective of high-tech
conpanies, the time and cost of the second request process
can be trenmendously burdensonme and oftentinmes the cost or
delay itself can squelch otherw se pro-conpetitive or
conpetitively neutral deals.

There was al so a general inpression that we heard
over and over again that in dealing with attorneys at both
agencies that there were sort of -- there were expectations

t hat hi gh-tech conpani es woul d keep docunments or produce the

For The Record, |Inc.
Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

4
sane types of docunents that nore traditional industrial
conpani es woul d keep. Qur inpression is that's certainly not
the case. High-tech conpanies are nmuch nore lean. |If they
communi cate at all, it's electronically. They don't engage
in the kinds of lengthy studies that are oftentinmes critical
to the second request process.

We make a number of recommrendations in our paper
and let ne say at the outset, we think this is a process
whi ch both agenci es have gone a | ong ways at trying to reduce
t he burdens and inprove the tineliness of the process over
t he past couple years.

Sone of the points we'd |ike to enphasi ze,

i nproving the process, first, | think agencies should give
addi tional consideration about el ectronic docunent

producti on. Bob Cook's paper, which is on the website, |

t hi nk, elaborates in significant detail why el ectronic
production could be nore efficient, and we agree with all his
comment s.

Second, one of the nost critical issues is
carefully refining the nunber of people -- the appropriate
persons to be searched, and we suggest in the paper that that
determ nati on should be nade as careful and in a refined
fashi on as possible to reduce the ampbunt of burdens invol ved.

Third, we've questioned the utility of searching

for e-mails, and | think Lauren Albert, in her paper, points

For The Record, |Inc.
Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

5
out sonme of the burdens of producing e-mails and how costly
that can be. We agree with her view on those things. And
so, efforts to secure e-mail should be narrowly limted --
MR. CONE: Just to interrupt briefly. |

under st ood you to say, David, that when these high-tech

conpani es communicate at all it tends to be electronically by

e-mail, right?

MR. BALTO  Right.

MR. CONE: They don't keep ol d-fashi oned paper
files?

MR. BALTO That's correct.

MR. CONE: So, does it seem sensible then to
press hard on getting discovery of their electronic records?

MR. BALTO. No, | think that is correct. | nean,
| think what we're tal king about is can the Comm ssion and
the Division be nmore flexible about where you draw the |ine.
| think there needs to be nore of a dial ogue about how
burdensome very broad requests are and how costly and how
likely it is by searching the e-mails of |ower |evel
enpl oyees you're likely to get useful informtion.

Two el enments of docunent production we think are
particularly costly are the need to keep back-up tapes. W
gi ve an exanple of a second request and how costly the need
to keep back-up tapes were in our paper. And second, the

continuing obligation to update production. Under the
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current regime, you have to continually update your
production and we think there's a point you reach in

i nvestigati ons where you recogni ze that you're in the
settl ement node, and once you reach that position, | think
you shoul d extinguish the continuing obligation to update
pr oducti on.

We have a |ot to say in here about guidance that
you can provide the private bar, which we think will snpoth
the process on a great deal. | want to commend to
everybody's attention, David Sheffman's recent speech about
the types of information that are requested in the second
request process. That's on the FTC website.

There have been recent progranms at which both
Morris Bloom and Rhett Krulla provided information about
conputer nmergers, and Jackie Mendel provided information

about pharmaceutical nmergers. Those types of prograns, those

types of speeches where peopl e el aborate about where the firm

should focus in the initial 30-day period, what type of
information is nost valuable, fromthe staff's perspective,
that type of information is trenendously inportant. |If that
can be enbodied in sonme type of guidelines or some kind of
speech that's publicly rel eased, that would be trenmendously
hel pful for the parties.

In addition, we think there needs to be nore

gui dance gi ven about what substantial conpliance neans.
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7
That's the issue we end up fighting about across the table,
and if the agencies can provide guidance in that area, that
woul d be very useful.

We think it would be useful for the agencies to
publ i sh past second requests on sone of these specific
i ndustries, especially in the high-tech area, so we can get
an i dea of what type of information is going to be required
so that we can prepare.

Finally, we think that an evaluation function by
t he Bureau of Conpetition would be trenmendously valuable to
hel p you determ ne what kinds of information requests are
nost effective. Go back, |ook at your second request. Go
back, | ook at how nuch was produced. Try to go and
critically access whether you were being too broad or,
per haps, too narrow. What are the nost usefu
specifications? That kind of evaluation process will help
you refine the second request.

| bring to your attention the report that the
Canadi an Conpetition Bureau produced on their second request
process, which did a lot of this type of evaluation. So,
t hose are our coments in a nutshell.

MR. BERNSTEIN: David, just to follow up on one
point. | know you've seen a |ot of matters at DQOJ and FTC.
Are there any differences in the way the agencies are

handl i ng sone of these points you've raised, and if so, who
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do you think has it right?

MR. BALTO. Well, the one comment that |'ve heard
fromother practitioners, though |I haven't experienced it
nmyself, is that DOJ is nore willing to enter into timng
agreenents early on in the process. So that if the parties
say that they will conplete production by such and such a
time, the DOJ prom ses to nmake their recommendati on by a
certain date.

Certainty is tremendously inportant to the parties
involved in these transactions, and having sone kind of date
certain, even though that date can change, in which the staff
agrees to make a decision, make a recomendation, really
hel ps keep a nerger together where otherwise it may unravel.

MR. CONE: Former Bureau Director Rich Parker is
here today. Rich, do you have any observations on the nerger
revi ew process?

MR. PARKER: Yes, | sure do. Like David, | really
think it's a good idea and | commend you for doing this. |
don't have a formal paper like David did, but I just sort of
went through and thought about it in the various stages.

During the initial waiting period -- well, let nme
start with the proposition that, having been on both sides of
the table here, you are going to want nore docunents than our
clients are going to want to produce always. | nmean, that's

what's going to happen. | nean, because frankly, this is
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9
like a lawsuit in the sense that your interests are different
than ours are and the question is how we can cone cl oser
together and elimnate things that are really, really
wort hl ess for both sides.

To that end, | think it's a good idea to make
greater use of business people comng in, even when it's a
non- deposition setting, and informally tal k about the
busi ness and about the issues and about the overl aps
candidly. A businessman or woman will always do that better
t han counsel will, and so, | like to bring people in in the
first 30 days with the objective of explaining what's really
not on the table here because there's no probl enms and
hopefully, in a credible fashion, narrowy their request by
product area or product line or division or whatever so then
when the request conmes it's properly narrowed.
| think, also, there is different willingness

anong various people in the Conm ssion, even during the
second request period, to listen to business people in a non-
deposition setting, and | think there ought to be greater use
made of that because it's -- not that sonebody is going to
cone in and lie, it's just a nore -- you know, when you've
got a witten transcript and the wi tness has got to play by
the rules -- we all know what we're tal king about -- and the
def ense counsel. It's not lying, but it's certainly not

bei ng hel pful either.
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But sonetines if you're willing to sit down with a
busi ness person and tal k about issues, even during the second
request, that may nake it easier to negotiate nodifications
and may help the staff enphasize points that are inportant,
and fromour point, elimnate points that cause us a | ot of
headache, but really don't go anywhere.

So, | think that what 1'd like to do is bring
people in and sit around with staff informally and tal k about
the issues in an effort to narrow the investigation, and by
narrowing it, to focus it.

| think one point that m ght be hel pful is that
second requests tend to say the sane thing year after year
after year, and that's for good reason, | think. And maybe
you ought to test that. |'mnot talking about a fornmal
survey, but what if you got people in front of us that are
sone of our nost-experienced people to sit down and go
t hrough the second request and say, now we got this spec, and
we'll always toss it out, how nmuch have we really ever gotten
that is really useful in a case fromthis category.

You know, let's tal k about the real world, because
at the end of the day you have to file your exhibits with the
District Court when you go in and you can't file 30,000
boxes. You have to have a narrow group that you file. And
in any case |'ve ever seen, the nunber of docunents that end

up really meaning anything are about this thick (indicating).
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And |I'm saying that if you got your best people to
sit down and think about specs and think about whether you' ve
really got anything productive, fromthe governnment's point
of view, it mght be helpful in elimnating some of these
things that we don't want to produce and you really don't
want to read.

| think, froma client's point of view, one of the
things that's an issue is that, you know, if you don't get it

produced by such and such a tinme, then you have to go and re-

search it, you relook at it again for up-to-date. | think
you ought to think about whether -- hopefully no O Melveny &
Myers' client will ever wite a bad docunment in the |ast 40

days of the investigation.

But | think you ought to think about, you know,
just sit back dispassionately without us in the room and just
tal k about whether that's really, really necessary and really
ever |leads to anything because it is really a pain and it
really causes problems with clients who really can't
under stand why they' re not done once and for all.

In terms of arrangi ng docunents by spec, why isn't
it, I would ask, okay for you, so |ong as you have an
organi zation chart, and easier for us, clearly, to do it by
files. 1n other words, you know, you can find the marketing
documents, if | give you an honest organization chart and it

says Cowi e and Bernstein are the marketing VPs, well then you
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woul d you know that's where you ought to go, and query
whet her you really need to do these spec type organi zations
because that's another real pain and I"mnot sure if it would
really help, so long as you have an organi zation chart.

And nost certainly one of the things I should have
menti oned during the first 30 days that's hel pful is to bring
one in so you understand who the players are. That's good
for us, too, because anything that enables you to focus is

ultimately good for the other side as well.

One final point, and this is not -- |I'msorry,
want to raise this issue because it |leads to a point. On
the transcripts, not giving themup until the end -- and
t hose of you will know even when | was in governnent | had a
guestion about this policy, but I -- look, |I don't need these
transcripts to prepare nmy witnesses. | can take notes and |
can make sure that |I'mdoing ny job, that's not the point.
They don't -- you know, they make it easier, but | can make
t hat happen and if | can't make it happen, | shouldn't be
charging the rates I'mcharging. But | can't.

VWhat this does is it causes a credibility issue
with the clients because what the FTC and the DOJ -- and |I'm
sure the SEC and everybody else, it's not just, you know --
is the clients really don't |ike you guys and you go to your
client who says he can play golf with Senator Lott any tine

he wants and you tell himthat you can't even get a
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transcript of his deposition. | nmean, that's -- you know,
it's just not good, all right?

And they wonder whether this is a kangaroo thing
or sonme kind of a star chanmber or sonething. And it's just
not hel pful because there's many times in which | can see the
way out of this is to cut a deal with you guys and you can
see the way out of it. But the clients get so mad -- and I'm
not tal king about anything personal, it's just all the
docunments that have to be produced, all the way they have to
be organized and then this little thing where | can't even
get a transcript where they' ve been done to the DOJ and
everywhere el se and have gotten a transcript every place
t hey' ve ever been, and then you say, you know, we really
ought to cut a deal with these guys, it's -- even though
that's the right thing to do fromyour point of view, it just
makes it harder.

And so, all I'"msaying is that | understand that -
- believe me, | understand that you guys are always going to
need nore docunents than we want to produce, we're never
going to be able to get conpletely together, and | realize
the inmportance that you have to have all your documents ready
to go in court the first day. | nmean, that's absolutely
true. But where we can cut things down to reduce the burden,
| think, hel ps because it enables a nobre constructive

di al ogue between both sides at the end of the day which, in
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many cases, everybody -- you know, all the | awers know has
to happen, but sonetimes it just takes a while to get there.

One other point, and I don't even know if this is
possi bl e under the ethics |aws, under the Federal Governnent
| aws, under the mal practice policies of the conpanies, but
what if Rhett Krulla could go to work for a law firm handling
a second request, for just one second request and work on it,
you know, where there's no conflict issue or anything el se.
Just do it.

VWhat if Steve Bernstein could do that? \What if
Cowi e -- you know what |'m saying? Just see what it | ooks
like fromthe other side. And |I guarantee you from sonmebody
who was outside and went in, the way that |I'mthinking of
this, it sure opened ny eyes as to the problens that you have
and what the reality is there. And | have no idea whether
you could ever do that, but |'ve got a feeling that that
woul d be an interesting experience, and Krulla can be on ny
team any day of the week.

Anyway, that's just my thoughts. And | never
write anything down, so | don't have.

MR. BERNSTEIN: Thanks a lot, Rich. Next, why
don't we turn to Jon Dubrow.

MR. DUBROW Thanks. Picking up on the thene that
Rich had raised, | think that we don't want to have this

process be viewed as kind of Washi ngton run-anuck, and
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sonetinmes we need to translate that to our clients who are
i nvol ved here to the extent that we can nake the process be
nore of a -- something where we really are trying to get to
the right information that |eads you to the right result. W
can advocate one way, you can advocate another. But the
process is really trying to get to the core information and
cone to the right result sooner rather than later rather than
having the process becone an end in and of itself.

So, fromny perspective, | think that outside
counsel, our role is really to get the information to you, to
advocate and then to help you manage the process. And, |
think, fromthe other side, it really should be managi ng the
process and evaluating information. But whenever things
shift to -- | understand Rich's point. You do need to be
prepared for litigation. But, you know, treating it from Day
29 forward as though this is litigation does create a |ot of
excess production, a lot of inefficiencies that I would hope
that we'd be able to cut through.

Thi ngs that cone up, you know, obviously
substantial conpliance can especially lead clients to think,
you know, what's going on here. You know, | feel like I'm
really being pulled in different directions by peopl e that
| "' m payi ng noney as a taxpayer. |t doesn't seemlike the
right thing to do, as well as the other hot buttons that come

up. Just to repeat, the electronic and the back-up is just a
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ni ghtmare and a quagmre that everybody faces, and also the
ext ensi ve organi zati on chart searches.

| want to focus mainly on what happens in the

first 30 days or 60 days or 90 days, and by that | nmean what
happens before you actually get the second request because |
think that we can avoid a lot of the litigation side and
aspects of production if we can make as nuch use as possible

of the period before a second request would issue.

Sone suggestions are -- and | don't know how
practical they are, but, you know, advanced cl earance. In
sone transactions, we've withheld filing and just said,

pl ease work it out between FTC, DQJ and call us, let us know
who has clearance and then we'll start working with that
agency before we file and advance the process that way. So,
to the extent that that can happen, that's obviously good.

Cl earance battles and del ay are obviously
sonething -- it's another thing that doesn't really resonate
with conpanies. Like |I have two agencies that | have to dea
with and they can't sort it out between thensel ves, that
creates a big problemfor the uncertainty. And | guess just
a basic question right now that | have is if we can get sone
clarity around what the clearance process is. You know, we
went through the issues this winter and spring, but right
now, it kind of has gone back into a black box sonewhat. So,

any clarification on that would be hel pful.
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Openi ng type questions that cone out, strategic
pl ans, custoner list, things |ike that, you know, people who
do this all the tinme understand it. Sonmetinmes you get

gquestions that you aren't ready for, so | don't know if there

are -- if there's a best practice set of questions that are
likely to come out -- and | think this is one of David's
suggestions. In this kind of industry, you're likely to get

the follow ng questions, that would be very hel pful, and al so
hel pful, |1 think, in terns of advancing the process. Sone
clients are very sophisticated and have been through it many
tinmes. Other clients haven't.

And so, the nmore you can say this isn't just nme
telling you this because |I've done it before, this is the
agency saying, these are the kind of things we're going to
ask for. W get it faster. That nmeans we can get it to you
faster and make better use of the 30 days.

Anot her suggestion is in sone -- not in all cases,
but in some cases, senior managenent at the AD | evel can be
extremely hel pful even within the first 30 days because you
may have an issue that if you can deal with it, you know,
entry, something like that, you can knock the case out and
avoid a second request entirely. And if we can do that by
spending a few days with somebody and getting themup to
speed earlier rather than later, it can really advance a | ot

of interest and save resources for both sides.
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Wthdraw and refile -- and here |I'm plagiari zi ng
from anot her session that | attended -- but it's not really
cl ear how often withdraw and refile works and what the
outcones are, and if there were a way to get a sense of what
that -- you know, how often does it work, how often do you
avoid a second request, do you get a second request 90
percent of the tines after you wi thdraw, that would be very
hel pful for us in counseling clients and for clients
under st andi ng whether it's sonething that they actually want
to do.

Al so, the prenerger office policy of 48 hours, |
think the policy is still if you withdraw and refile within
48 hours, you can do so without paying the filing fee. Well,
that kind of puts parties in a position of having to nake a
choice of, well, 1'd really like to spend sonme time working
with the agency and spending a couple weeks getting them
confortable before |I refile and start the clock again. But
if I do that, I'd have to pay -- | know |I'm going to have to
pay $280,000 again. It doesn't seemto really mke sense or
add value and | don't know why there's a reason why we

coul dn't change that policy.

As to the second request itself, | don't believe
there's -- | don't really have anything nore to add from what
Ri ch and David have said, so I'Il just close ny remarks with

t hat .
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MR. CONE: Okay. Were you suggesting, John, that
there be |like a standard access letter? Wre you envisioning
that we publish what it is we'll request during the first 30
days?

MR. DUBROW Yes, kind of |ike the standard second
request, nodel second request. It doesn't obligate that
that's the only thing you'll ask for, but it will hit a large
percent age of the cases.

MR. BERNSTEIN: Are you finding that what we're
requesting in the initial 30 days is inconsistent either
across shops or across agencies?

MR. DUBROW Yes, | found sonme -- you know, the
standard strat plans, customer |lists and conpetitor
assessnents, product brochures, and then in sone cases |'ve
had sone additional, pretty detailed pricing data asked for
It has differed.

MR. BERNSTEIN: | believe Joe Wnterscheid is here
with some comments.

MR. W NTERSCHEI D. Steve asked nme to try and
address sonmewhat the international dinmension of the process.
I n that connection, best practices has sort of beconme a real
focal point for merger review for the ICN, the Internationa
Conpetition Network. And it's been interesting to be
involved in that process and seeing it froma conparative

st andpoi nt.
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And, again, | think fromthat conparative
st andpoi nt, looking at it intermnagenently, again, | think
t he agencies' pre-nerger, FTC and Justice, again to be
comended because by and large, | think we do enjoy here an
at nosphere of best practices and where they're not best
practices in the international comunity, they're still
pretty darn good practices.

But there are sone areas where | think that
i nprovenents can be made and | ooking at it again sort of from
the international dinension. That dinmension has really
changed the nerger review process fundanmentally from when a
good nunber of us started to practice in the anti-trust area.
It certainly changed the way that the private bar needs to
counsel clients in working through the process with now 80-
sone jurisdictions with nerger |laws on the books. It's
changed the way that the agenci es approach nmergers. | think,
al so, in the context of greater gl obal coordination on multi-
jurisdictional mergers.

And | think also it has had sonme benefici al
results in the way that we deal -- the U.S. bar, anti-trust
bar, deals with the U S. agencies. The requirenment in the
EU, for exanple, where you really stake out or are required
to stake out your position on nmarket definition and to engage
in pre-notification sessions with the European Commi ssion and

t he di al ogue there, | think has hel ped to educate us and our
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clients as to the benefits of early comrunication, early
di al ogue with the agencies.

And fromthat standpoint, | think that the
i nternational process had a very beneficial effect on the way
we deal and interact with the U S. agencies as well, from
| essons learned in the international context.

But goi ng down sone of the specific topics, on
wai ting period, and again, just a quick conparative, the 30-
day waiting period under Hart-Scott is -- you know, again,
was, | think, sort of the nodel for nost jurisdictions, EU 30
days, Germany 30 days, Canada now 42 under the long form
So, in that context, |I mean, there is that international
consi stency by and | arge, few outliers.

There is, however, a disconnect at the front end.
The waiting period, once it starts to run, the sanme here --
we'll just focus on the EU 30 days or one nonth. But, of
course, you can't file in the EU until you have your
definitive agreenment and that can cause a disconnect in termns
of coordinating the review process.

But the EU is | ooking at revising that practice
and that's also being exanmined in the I CN Procedures G oup,
whi ch Randy Tritell is heading up, and that is sonething that
the U.S. agencies should pursue. And | know that both Randy
at the FTC and Bill Kol aski at Justice are pursuing that

procedural harnonization in the international community to
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facilitate coordinated review in nmulti-jurisdictional
transacti ons.

MR. CONE: Joe, what's the difference there? |
had thought that in Europe and here you can file on a letter
of intent. |Is there a difference?

MR. W NTERSCHEI D: Not in the EU. You cannot file
in the EU until you have a definitive agreenment in place.
Now, they exhibit some flexibility in what constitutes a
definitive agreenent, but here where we can file on the
letter of intent, we sonetinmes like to be in a position to
file at the sane period -- in the sane wi ndow with the
Eur opean Conm ssion and we can't.

Canada is consistent with U S. practice, Germany
is consistent with U S. practice, but many jurisdictions are
not, at the EU |l evel and at the nmenber states |evel.

There's al so perhaps a nore significant disconnect
at the back end. The second request process or in EU, the
phase two proceedings in the EU, of course, if they go to a
second request phase two there's a four-nonth hard stop.
They must decide within four nmonths. U S. practice, we have
the rolling 30-day extension under the second request
process. In that respect, | think, at |east, the business
conmunity, international and U. S. business comunity think
that the EU has it right.

In terms of going back to David Balto's point on
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having certainty, that there is a hard stop at the end of the
process. OF course, trying to harnonize that is very
difficult given the very different procedural settings. EU
notification is really front-end | oaded, the form CO which
has been described as a second request w thout the docunents.
So, you really have to lay everything out there in contrast
to the Hart-Scott-Rodino formwhich, you know, NAI SC codes
and the four Cs are sort of the guts of it.

So, we have the mnimlist approach front end, but
you pay the price at the back end, and therefore, that's
really where the U. S. agencies start to get their nore
i nportant information.

So, unlikely that we'll see any ability to really
reach that hard stop in the U S. context also because it's a
l[itigation-oriented context as opposed to a final
adm ni strative determ nation. But short of that, going back
to David's point, Rich's as well, objective standards on
substantial conpliance, timng agreenents are all things that
| think should be seriously considered to try and harnoni ze
practice and give that |egal certainty. Mybe not a hard
stop, but at least a light at the end of the tunnel for our
clients.

The second request process also, | think, can
benefit in the international context, to the extent possible

to have the international agencies, U S., EU and other
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significant affected jurisdictions to coordinate their
information requests. Again, it obviously cannot be
identical. The markets may be different. The scope may be
different. But at |east to perhaps work with the parties to
cone up with comon definitions of revenue, sales and so
forth to facilitate a coordinated information gathering
initiative by the client.

Transl ati on burdens have been spoken to I know in
ot her sessions, and | think that in the international and
mul ti-national environnment, in particular, it's even nore
i nportant now than ever to try and refine the U S.
transl ation requirenents were possible, indexing excerpts,
what ever, to be nore focused, because we have to bear in mnd
that clients are facing that request now with increasing
frequency in five, six, 10, 12 different jurisdictions.

Also in the international context -- and I'll go
back to square one -- filing fees. Not on the agenda, but at
| east worth nentioning. Again, in ternms of the international
conmmunity looking to the U S. as a nodel and understanding
the importance of the filing fees for agency funding, it
woul d be a bad state of affairs if the internationa
community picked up on that nodel, again, in this
environnent. And that is something that is of great concern
to the international business community, and in that respect,

the United States, fortunately, is an outlier.
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Finally, just a couple of thoughts on transparency
in the coordination process itself, that is coordination
anong the enforcenment agencies in different jurisdictions.

We know that that is occurring and we hear, broad-brush,
exactly what it involves. That the Comm ssion is working
closely daily with their counterparts at the European

Comm ssi on, the Canadi an Bureau and so forth, and not just in
general but on specific transactions.

It would be imensely helpful for us, | think, to
have a better sense of the nature of that coordination so
that we can better advise our clients as to things |like, and
specifically, the benefits of a waiver, a confidentiality
wai ver. We can articulate in concept the benefits of a
wai ver .

That is -- | nmean, waiver of Hart-Scott-Rodino
confidentiality so that information can be shared between the
Commi ssion and the -- the Federal Trade Comm ssion and the
Eur opean Conm ssion, and the things -- or the obvious
conceptual advantages are coordination on information
requests, nore expedited review of the transaction being
revi ewed by both agencies, harnonization of possible renedies
so that you're not getting one jurisdiction, not
intentionally, but one jurisdiction versus the other.

Those are the concepts. It would be i mensely

useful to have nobre concrete exanples fromthe agencies as to

For The Record, |Inc.
Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

26
those types of benefits so that we're in a better position to
educate our clients as to the benefits of the waiver process
in the coordination of the multi-jurisdictional review

MR. COWNE: Joe, or anyone else, is there anything
we should be doing different in connection with the waiver
process? One issue that seens to recur is that the parties
are asking -- are getting conditional waivers or requesting
t hat .

In other words, we'll say we want to share sone
HSR materials with the EC, we need a waiver letter, and you
cone back, yeah, 1'll give a waiver but you've got to give ne
notice and descri be each docunent you submt or keep a | og
and tell me exactly what you're transmtting or give nme --
you know, tell ne what docunent you want to give and let ne
have prior approval. On a theoretical level, there could be
val ue in having a standardi zed wai ver |letter or even a form

MR. W NTERSCHEI D And there are certain fornms --
| nmean, certain, nore or |ess, standard fornms that are used
here and by the EU, that that is a -- | know a commpn request
and one that's notivated to try and be able to know what's
going to the other agencies so that where necessary, we can
put materials in context. The sensitivity, obviously, is to
the extent that that type of request or condition may involve
di scl osure of work -- your work product, as it's

communi cat ed.
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But | think the clients are sensitive to what's
goi ng over, wanting to know what's going over and when it's
goi ng over so that they can, anong other things, undertake
appropriate precautions at the other end as well, on the
i ncom ng side.

MR. CONE: |Is the concern that the ECis going to
reveal the information to outsiders or is it just a concern
i n under standi ng how the agencies are | ooking at the
subst ance?

MR. WNTERSCHEID: | think a little bit of both.
| mean, in part it's to know what's going over so to the
extent that there are docunents -- | ook, we know what
docunments you have and what docunents you're focused on and
to the extent that we need to try to conme in and clarify
sonet hi ng, we can do so. \Wen we have docunments that are
being transmtted overseas not know ng what's there, we don't
know what, if anything, we need to be clarifying fromthat
st andpoi nt.

Secondly, there is, | think, not a concern -- the
Eur opean Conm ssion, | think, has been very good on
confidentiality, but you have to understand as well that once
it goes to them it may also be transmtted to any number of
t he nmenmber states in connection with their procedure, and on
a menber state level, the level of confidence and

confidentiality vari es.
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MR. CONE: Any other coments on international
i ssues?

(No response.)

MR. COWNE: Mark Kovner of Kirkland & Ellis has
some comments. Others here should feel free to comment as
well. A few people, like Mark and Jon and Joe and Rich and
Davi d, had contacted us in advance to express their concerns
or issues. Ohers should feel free to conmment as wel|l.

Mar k?

MR. KOVNER: Thanks, M chael. It's very difficult
to go after all these experienced speakers because all the
good points are taken, but | do have a couple of additional
comments, and | also like to applaud that you're holding this
session. |If for no other reason than it allows us to vent,
which is a good thing.

| guess my principal issue is transparency in the
process, and by transparency | mean both procedural and
substantive transparency. On the procedural side, | know the
pull and refile mechani sm has been nentioned. That's al ways
a bit of a quandary for a client. Obviously, they want to
have the thing pulled and refiled if it nmeans a substantially
greater |ikelihood of escaping without a second request. On
t he other hand, they don't want to do it if it just neans an
addi ti onal 30-day delay and an additional time for the agency

to fine tune and make even nore burdensone the second request
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fromtheir perspective.

So, | guess | would welcone any -- and it's also
been unclear to me, quite frankly, when it is appropriate for
t he agency to be pushing you to do that. Certainly, I've had
conversations with agency staff people where they' re strongly
encouraging me to pull and refile and hol ding the carrot of
avoi ding a second request out in front of me and the club of
issuing one if | don't do it in the other hand. And
gui delines on how that's supposed to work, | think, would be
i nportant, as well as sonme sense as to whether the suggestion
that we do so, if it is, in fact, made, is made in good faith
in the sense that there is a real substantial |ikelihood of
avoi ding a second request.

| guess secondly, on the procedural transparencies
side, the staff fol ks have al ways played it very close to the
vest as to whether you' re going to get a second request, even
in the last -- you know, nunmber 28 and nunmber 29 -- day
nunmber 28 and number 29, | know the second request has to go
t hrough various procedural steps at the agency. But it seens
to ne that, at |east at the very end of the process, there's
no great harmin a staff person at |east acknow edgi ng that a
second request has been recommended because that obviously --
it enhances credibility with the client, Rich's point, but it
al so all ows better preparation, and also signals to the

client that this is a dialogue, an ongoi ng dial ogue between
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the | awyer and the agency where both sides are giving each
ot her information.

| dentification of the substantive problem areas, |
think sonmetinmes there's -- because of the litigation context
of the review, there's a tendency not to want to show your
cards. On our side, we view you as both the judge and the
jury and al so opposing counsel, all three things, because you
have that uni que role where we have to please you and fi ght
agai nst you at the sanme tine.

Cenerally speaking, at least | know fromny own
perspective, | want to answer your questions as best | can,
and | think it would be, in my view, in your best interests
to identify, even not holding you to anything, but just
sayi ng, you know, these are the three areas we're having the
nost concern about. Sone staff people do it, others don't.

| echo the point on transcripts. | won't go into
t hat agai n.

| guess the final thing on procedural transparency
woul d be the quick | ook process which got a |lot of play a few
years ago. You don't hear nmuch about it anymore. | think
it's a very useful thing. But, again, the client is in the
di l emma, should we go through the quick | ook process because
it may avoid nore burden and expense down the road, or is
this just a delay? And very often, | don't know how to

respond to that. M wusual instinct is just to respond to the

For The Record, |Inc.
Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

31
second request.
But if there were some objective standards or
gui delines that you operated under in terns of when a quick
| ook is appropriate, and I know there have been sone, but
sone presunptions, perhaps, about if a quick |ook is asked
for, there is a presunption that you won't need to respond to

t he remai ni ng second request.

| guess finally on -- noving off of transparency,
but on the second request response, | echo what the others
have said. On the e-mmil issue particularly, | think that's

sonet hing that the agency is going to have to spend nore and
nore time on because nmore and nore of the productions are e-
mai | s and nmore and nore of the "bad docunents"” are being
culled frome-mils where people feel freer to sort of |ay
their cards on the table and tell it like it is.

| would just say that | think the tinme is com ng
rapidly that the agency -- | think the DOJ allows this, the
FTC doesn't -- should allow you to search through e-mails by
usi ng search terns, agreed-upon list of search terns. That
woul d hel p where the technology allows for it.

And finally, let me nake a sonmewhat radical
suggestion, which is the following: | don't think e-mails
are all that useful in the front end investigation process by
the FTC. E-mmils are useful in litigation because they

contain all sorts of got you types of statenments, but they
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don't contain a lot, generally, of substantive, rigorous
mar ket pl ace anal ysis, which at |east at the front end of
t hi ngs should be what's going on at the agency.

So, maybe there could be sonme procedure where you
ask for the second request -- for the e-mails in the second
request because you' ve got to, it's your one shot, but return
of the e-mails, production of the e-mails awaits until |ater
in the process, maybe, you know, upon the filing of a
conpl ai nt, perhaps even after you've done the rigorous market
anal ysis and then you're | ooking for the docunents to show to
a j udge.

MR CONE: M. Balto told us at the beginning
t hat these high-tech conpanies, they only comruni cate by e-
mai | .

MR. KOVNER: Right.

MR. CONE: They don't have their secretary type a
paper nenmo and store it. And it seenms |ike we're seeing
conpani es using e-mail for their sales call reports, for high
| evel communications with customers, managenent
comruni cations. A lot of that is in e-mail now.

MR. KOVNER: Well, maybe the response then can be
tailored to specific kinds of e-mails. |If e-mails are being
used for sales call reports or even strategic planning
pur poses, then those e-mails could be produced. What is

burdensome fromour end is for those conpanies that actually
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keep nmountains and mountains of e-mails, e-mails about, you
know, do you want to have lunch on Tuesday, that's the bulk
of the e-mails, but you got to read each and every one. And
it's a -- other than there are sonme funny e-mails along the
way, it's an incredibly burdensone process.

MR. W NTERSCHEI D. And sayi ng that conpanies
conmmuni cate el ectronically, | nean, still, the substance of

t he comruni cation is not necessarily, in many instances,

sinply the e-mail communication. | nean, it's a PowerPoint,
it's a docunent of some sort. And those docunents will be
pi cked up -- for exanple, the call reports would be picked

up, whether electronic or hard copy in the main request, to
the extent the call reports are requested.

| think it is really just the general routine e-
mai | traffic, the chat, that really creates the unbelievable
bur den.

MR. BALTO. Plus, you know, e-mmils, as you know,
are copied to everybody. |It's so sinple to copy it to
everybody. And if we're tal king about a paper production
rat her than the kind of electronic production envisioned in
Bob Cook's paper, that nmeans we're maki ng copi es and copies
of the same thing over and over again.

MR. COWE: Does anyone have experience in private
litigation on how e-mail is treated? Wuld you routinely

wal k away from back-up tapes as too burdensone?
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MR. PARKER: No.

MR. CONE: Okay. So, prior to litigation, you're
conducting di scovery of back-up tapes?

MR. PARKER: You can neke generalizations, but
that's where you end up in many cases, Yyes.

MR. BALTO. Let ne say sonething just generally
about the perspective of, you know, the need for litigation.
| want to distance myself fromRich's comments which sort of
assunme that the FTC has to be in a position to |itigate each
and every one of these cases. | think the Conm ssion and the
Di vi sion have to | ook at the practical reality. This is a
regul atory process, which 95 tinmes out of 100 is going to end
up with no enforcenent action or consent or the deal being
dropped. You actually litigate one or two or naybe three
cases a year

And to approach every second request fromthe
perspective of, | have to litigate the case, | don't think is
appropriate, or at |east you should reach a position
relatively early when you realize you're not going to have to
litigate the case and then funnel things -- funnel things
significantly.

I n addition, when you do the eval uati on process,
which | think you really should do, at the end of the day,
| ook at -- you know, at the end of the year, | ook at every

second request, |ook at the nunber of boxes that were
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submtted, and if you have a matter which you entered into a
consent and the parties have submtted 900 boxes of
docunments, then you should ask yourself, you know, was this
really necessary.

MR. CONE: Right. Certainly, it seens as if we
shoul d think seriously about staying higher up on the org
chart. But on the e-mail issue, that's not just a litigation
issue. It's trying to find out where is the salient
information, where does it reside within the conpany.
Arguably, it would be irresponsible for us to say, no, we're
not going to |l ook at e-nmail because we're finding in a | ot of
cases that e-mail is not just used for conversation. |It's
not just the source of hyperbole or rhetoric. |It's actually
where, you know, systematic analysis of custonmers and
conpetitors is done.

MR. PARKER: One point | forgot to make which is
separate fromthe e-mail -- | nean, fromwhat you're talking
about. | think that generally, over a long career of doing a
ot of litigation, | think one of the npbst usel ess devices in
the history of western civilization -- | don't want to
understate this -- is interrogatories. | mean, they're never
useful in civil litigation unless somebody is really dunb.
And | suggest that you | ook hard at how usef ul
interrogatories are in your second request.

You know, | was not staff, so | haven't gotten ny
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hands dirty the way you guys have, but | don't even recal
anything over in the front office that ever had anything to
do with an interrogatory response ever, and | wouldn't expect
that to happen either. So, that may be sone area where you
m ght | ook as to how useful sone of this stuff really is.

MR. BERNSTEIN: Let nme just ask two questions on
the e-mail issue. The first is, R ch, you nentioned in
private litigation you are asking for e-mails. What kind of
techni ques are you using at that point to narrow it down or
nodi fy the subpoenas you issue?

MR. PARKER: Subject, subject matters.

MR. BERNSTEIN: So, search terms?

MR. PARKER: Search terns. Sonetines people,
soneti mes what ever you can do to get it down. But it's --
people in civil litigation don't pass up e-nmails very easily.

MR. BERNSTEIN. M other question is, what is DQJ
doing on the e-mail issue, both regular e-mails generally and

back-up e-mail s?

MR. KOVNER: My understanding is -- it's not from
personal experience but somebody has told me -- that the DQJ
iswilling to allow you to submt -- to agree upon search

terns and use those ternms as the paraneter for the search,
which | think would be very useful. Obviously, there is
going to be sone debate about what those search terns are.

But if you come up with a reasonable list, they should cover
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And just to be clear on e-mails, | guess |I'mnot -

- M ke was suggesting that they' re not useful in litigation.
They are useful in litigation, there's no question. | guess
what |'m suggesting is at the front end of the agency's
analysis, | think they have a nuch | ower useful ness and the
strat plans, the data, the pricing data, the quantity data,
all that kind of stuff, the depositions, all nuch nore useful
than just the e-mail traffic. And if there's a way to del ay
the production of e-mails until the agency has conme to a
poi nt where they think litigation is at |east reasonably

i kely, that obviously would reduce a | ot of burden in the
day-to-day nerger review that we have to go through.

MR. BERNSTEIN: |I'm surprised we haven't heard the
term "quick | ook" cone up nore often because generally, from
my side, | always go into an investigation thinking, is there
sone way we could get the answer here wi thout having the
parties substantially comply with the second request. | was
just wondering what views everyone has towards the quick | ook
process, whether they're using it and whet her they've found
that that's useful?

MR. PARKER: | think you live in terror of
advising a client to do a quick look and then it doesn't work
out and then the clock is ticking. You've got so many -- you

can only keep the deal together for so long that -- and then
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you haven't conplied and you' ve got no | everage, you've got
not hi ng. And the prospect of that is such that that | don't
think -- I think |awers are very qualified in their ability
to recommend that. |'m not being, you know, critical of the
peopl e i nvolved and the agency, it's just that if it doesn't
work, you're in a world of hurt. That's all I'm saying. And
the downside is massive for the | awyer and for the client.

MR. SIMONS: Sonme |awers seemto do it a lot nore
than others, like if you listen to Tom Leary, he will say
that in the transactions that he handled while he was in
private practice, | don't know, 20, 30, 40, whatever it was,
he only conplied with a second request once.

| know in ny old firm very frequently, they
woul dn't conply ever either, but they would resolve it before
then and that tended to make the process nmuch | ess
adversarial. There was no, you know, kind of timng
pressure. So, | was just kind of curious -- and maybe this
is peculiar to individual |awers and it m ght be peculiar
to, you know, the person on the other side of the table
you're dealing with also. |f others have thoughts on that,
that would be really useful here.

MR. W NTERSCHEI D. Are those deals still pending?

MR. SI MONS: No, no.

MR. BALTO. There's a difference, though, between

not conplying and a quick | ook. A quick |ook assunes there
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is one issue that you nmade a production on that helped to
resolve that and, you know, nmy own experience within the
agency -- and | hel ped Mark Whitener wite the papers about
the quick | ook process back in the md-nineties. M own
experience within the agency was that it was used | ess during
t he decade.

And |'ve heard from other practitioners recently,

t hough | haven't experienced the thought that, you know, if
you want to have any |everage with the agency, you' ve got to
fully conply. | nean, that's just what |'ve heard. |
haven't had that experience, but that's what |'ve heard.

MR. SIMONS: Yeah, there are definitely outside
counsel who have that view and in every circunstance their
strategy will be, we need to conmply and we need to do it fast
to put pressure on the agency. So, there are definitely
peopl e who do that. But there are sonme people who al nost

never do that.

MR. WNTERSCHEID: | don't think there's a one
size fits all necessarily. | think it goes back to some of
John's comments and other comrents as well. |t depends on

the nature of the dialogue |eading up to the second request.

| mean, if the issue has been narrowy defined and di scussed
and that's really the only issue, it's nmuch different than if
you don't have any real sense of, you know, what the range of

i ssues mght be, and it hasn't really been precisely defined.
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Then you're at terrible risk to try and go in because you
don't know if you're going to cover the quick | ook issue or
there are going to be others that are going to cone out.

MR. SIMONS: Right. That's really hel pful
Because from ny perspective, it would be really useful for us
to focus on the things that we can do to encourage people to,
you know, conduct thenselves |like that so that we don't have
to get these huge productions and that we don't actually have
to worry about conpliance, that we can just resolve the thing
qui ckly in a narrow focus wi thout going into all those other
i ssues.

MR. BALTO. Well, one thing that's hel pful for our
dealing with clients is for you to go and tell the public
when it actually works, in a speech or your annual report or
what ever, so that we have something to certainly suggest to
our clients, this is a process that can succeed.

MR. KOVNER: Yeah, | think --

MR. SIMONS: Sone kind of data, too, that would be
presumably hel pful so that what we had here are the number of
times a quick | ook was tried and here's what the result was
and here's the nunber of times we had pull and refile and
here's what the results were.

MR. KOVNER: Yes, sonmething to give the client
some assurance that -- at |least confort -- assurance is too

strong a word.
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MR. SIMONS: Right.

MR. KOVNER: Sonme confort that there's a
reasonabl e prospect that this process is going to work better
than the alternative, and this may sound sonewhat naive, but
sonetinmes it does come down to sinply your trust and your
relationship with the staff person. |If you feel the staff
person has been sort of frank with you about the areas that
he or she is | ess concerned about, the areas they're nore
concerned about and you've got a good dial ogue going and a
rapport, then | have used the quick | ook procedure once or
twice where | think that there is a very strong chance on ny
side that we can convince you. W can convince you, SO it's
worth the risk

But Rich is absolutely right. The client, you
know, whether they see a mlIlion dollars a day being | ost
because every day the transaction is held up is saying, you
better be right.

MR. PARKER:  Yep.

MR. SIMONS: Well, maybe if you had -- what |I'm
wondering is if there's sonething that management -- the
Bureau of Managenent could do in that regard.

MR. CONE: |In negotiating second requests, we
obvi ously have an appell ate process. It has been used
i nfrequently. Does anyone have any views on whether it's a

sensi bl e process, if there are ways to inprove it?
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David, |I'm | ooking at you because your paper --
which | assume you wote -- suggests that we should publish
our decisions and devel op a common | aw of second request
negoti ation practices.

MR. BALTO. | was cringing because those people |
know who participated in the process seened rather frustrated
by it, and all my paper suggests is because the issue of
substantial conpliance, there's no gui dance on what
substantial conpliance neans, that it would be useful when
you nake those decisions and in other fashions to try to
el aborate what substantial conpliance really neans.

MR COWNE: | think we would potentially have sone
probl ens on HSR confidentiality, but it's not clear to ne
that that's insurnmountable.

MR. BALTO.  Yeah, you could just nmask who it
i nvol ves. There's no reason, you know, the private bar would
care at all who the parties were.

MR. W NTERSCHEI D. There's a comon | aw of the
second request process. | think David is envisioning a | oose
| eaf here.

MR. KOVNER: In ny experience, the problemwth
negoti ating second requests is not so nuch that the agency
won't, at the end of the day, agree to cave on certain
things. |It's that the process takes so long that the burden

associated with actually -- because you've got to start
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initially and -- you know, it's a little bit |like planning a
D-Day invasion to do a second request response froma very
| arge conmpany and you've got to have a process that has a
mul titude of steps, and you've got to start at step one and
you've got to start right away.

So, by the tinme you' ve negoti ated sonet hi ng,
you're already at step 49 and you' ve | ost the w ndow of
opportunity to take away the burden. So, there's a choice at
day one to do the search or to go down the negotiating
process, and if you go down the negotiating process and don't
do that search, you run a real risk a nonth | ater when you' ve
got to then go back and do that. That's the problem

MR. W NTERSCHEI D. O delay D Day, which is also
not a good result.

MR. KOVNER: Right, right.

MR. BALTO. | just want to say one general thing
about timng. You know, it would just be useful, | think,
for you to internally nmeasure timng and set up your own
i nternal goals about how |l ong investigations take or how | ong
steps of investigations take. It would be useful just to
report that to us because we have to advise our clients what
the likelihood is, you know, of how | ong an investigation
will take.

Let me al so add one thing about cl earance, at

| east fromthe high-tech perspective, we nmourn the day the
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cl earance agreenent died. You know, we have no gui dance
about where a software nerger would go, though some of us
woul d prefer seeing Rhett in the norning and ot her ones woul d
prefer seeing Scott Sax. You know, it would be nice to have
software and bi otechs and clear |ines about where those --
you know, who has jurisdiction.

MR. SIMONS: We would agree with that. 1In fact,
this was |ike a personal thing for ne because when | first
got to the agency, literally the first day, | found out that

you guys have left me about five matters that had been

pending for |ike a year and the staff aninosity over here
versus the fol ks down the street was so intense -- it took ne
a while to figure this out. But it was so intense that there

was no way that we were just going to work this out.

And so, it got pretty hairy and we thought we had
a good fix, but basically we're kind of pretty nuch back to
where we were with sone slight inprovenents. But the rea
efficiency was that allocation list, which we don't have
anynore. In fact, we've basically been instructed to fight
for media nmergers and other things which we are doing. So,
we tried. But we're trying to do what we can within the
framework that we're given, so it's not conpletely a | ost
cause, but it's kind of difficult.

MR. BALTO. They were pending for so | ong because

Rich told us how to hoodwi nk DOJ and once he |left, we forgot
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how t o.

MR. SIMONS: Well, | think the biggest problemis
somehow - -

MR. PARKER: Rich isn't saying anything.

(Laughter).

MR. SIMONS: The biggest problemwe had | think
was that Carl Hevener retired and then we couldn't figure out
how to repl ace him because when Carl was here, we never had
problens. We've been having problens without Carl.

Al right. Anything el se?

MR. CONE: Rhett, you' ve been quiet. Are there
things that fol ks out there are failing to do for you that
you can tal k about?

MR. KRULLA: Well, we tal ked about quick |ooks and
withdraw and refile. | think in ny experience in recent
years, where we have a focused make or break issue, where we
say, well, we see a case here, a potential case, but here are
the things that may unravel that case, and if we can
denonstrate that quickly, then we can nove on to other
t hi ngs.

And | think one of the reasons you' re seeing fewer
formal quick |ooks is we're able to focus by better use of
the first 30-day period, focus what the key issues, key
concerns are that could cause us to go away and use the

withdraw and refile mechanismto quickly get us to a confort
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level. We don't always achieve that. 1In a few cases, we --
because the tinme ran out, we tal ked about the 48-hour
deadline for avoiding a refiling fee, and that's sonething,
t hi nk, we need to | ook at.

We wi nd up issuing a second request, but we -- in
t hose instances, we've been pretty far down the path so that
in relatively short order and with, | think, an acceptance of
good faith on both sides, we've been able to short circuit
substanti al conpliance.

The guidelines |I've operated under for many years,
under several Bureau directors, is we do not encourage
conpanies to withdraw and refile in order to gain tine. W
don't do that for tactical advantage.

We don't do that where we perceive that, well, if
they did not withdraw and refile, we'll just let the clock
run out and do not hing, but naybe we can snooker theminto
giving us nore time to put a second request together. W
don't need the additional time to do a second request. W
have t hese nodels. W have word processors. W have
el ectroni c comunication with the Chairman's office. And
whil e a second request is issued by the Chairman, we often
have significant input in drafting that second request. So,
we're able to do that fairly quickly.

We al so have been instructed to not encourage

withdrawi ng and refiling unless we believe that we have a

For The Record, |Inc.
Wal dorf, Maryl and
(301)870-8025



© 00 N oo o b~ w N P

N NN N NN R R R R R R R R R R
g A W N B O © O N O O A W N LB O

47
good faith basis for thinking it may be in the conpany's

interest to do so. Qur mnd is never made up in these things

and if the question were put to nme, well, is there anything
we can do to cause you to go away, |I'mnot in a position to
say, no, I'mgoing to court cone hell or high water. There

are several people |I've got to go through before | get there.
But I will provide a good faith assessnent as to
whet her | believe, whether the Assistant Director or the
ot her Deputies believe that it would behoove the parties to
wi thdraw and refile. That is, are we on the fence on this or
are we not on the fence. And we have, in nunerous instance
told conmpanies, frankly, we don't think it would be worth
your while to withdraw and refile.
Whil e the concept of withdrawing and refiling
al ways conmes fromthe conpany, it's up to the conpany, it's
not up to us to do it, we have, in sone instances, raised the
subj ect with conpani es and where we raise that is where we
think, gee, we're pretty close to conclusion on this, but
frankly, where as now, we need to issue a second request
because we do not have the confidence |level that we're
nm ssing an anti-trust problem And when we get burned, we
nm ss those problens, we wind up in Part Il litigation, we
wi nd up goi ng through exercises that could be avoided with a
second request. So, we're cautious in closing out a file.

VWhere we encourage conpanies to w thdraw and
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refile is what | think years earlier was the quick | ook
circunstance which said, okay, let's issue a second request
and the issue is entry or the issue is product market and
let's focus on that. And we try by making nore effective use
of the first 30-day period to conme to quick resolution on
t hose issues, and we have been successful in using the
withdraw and refile to do that, and | think one of the things
we' Il explore after these sessions is how can we nake that
process nore flexible.

MR. SIMONS: Can | ask you a question? One of the
things that is really kind of a problemthat |I'mvery
sensitive to is one of the things | think Mark nentioned.
It's this issue about, we take too long to negotiate and
peopl e say, okay, this is dragging on for a nonth and tines
a'wasting and we just have to go conply with the thing. To
me, that's really inportant that we try to do whatever we can
to avoid that from happeni ng because that's what engenders
t hese dunps.

One thing that would be useful is to kind of get a
feel for what folks think is a proper time frame in which to
really make a strenuous effort to negotiate the second
request down. Is it a week, two weeks? |Is it shorter than
that? Does it vary by transaction? How about if we told
you, you know, we're very interested in getting the scope of

t he second request down and let's tal k about an agreenent
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where we'll try to do it within a certain period of tinme
before you go ahead and start just conplying or any other
i deas you have?

MR. KOVNER: Sone negotiations -- sone limtations
are easier than others in terns of being able to delay the
search. An agreenent that we don't need to search all of the
field offices in Nebraska, Ohio, Texas, Cklahoma and South
Dakota, that's sonething -- that can take a little tine.
That's all right because we just delay going out there.

MR. SI MONS: Right .

MR. KOVNER: But other limtations, for exanple,
the scope of the second request in ternms of how far back it
goes and the breadth in terms of the subject matters, that
fromthe very first office, the first file we have to search

we have to know whether we have to go back to '97 or whet her

it's '99.

MR. SI MONS: Right.

MR. KOVNER: And we have to know what the subject
matter is. So, that kind of stuff -- maybe for those types

of topics, there can be a front-|loaded process where, in a
week or 10 days, we could get resolution. That m ght be
reasonabl e.

MR. SIMONS: COkay. That's a good suggestion.

MR. KRULLA: | think froma staff perspective,

when we tal k about the scope of the second request
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nodi fi cation, one of the things we need to have a sense of in
deci ding what we can give up is where is the matter going.
tal ked about the quick |ook, the withdraw and refile. |If a
matter | ooks |ike we can resolve the issues and cl ose out the
file with some focused, perhaps high | evel docunents, sone
strategic plans, et cetera, it makes nuch nore sense.

From our perspective, it's nuch nore econoni cal
for the conpanies to expeditiously get us upfront those
mat eri al s as opposed to tal k about an absol ute pernmanent
nodi fi cation of the second request because in the event we
need to go to court, things that we don't need to cl ose out
the file, we will need.

A second scenari o between a matter where the
Conmi ssi on sends us into court or a matter where we can cl ose
out the file is where we can identify a focused anti-trust
concern, identify what the problemis with the transaction.
This is often a conplex transaction where there may be many
mar kets, many files that potentially would have to be
searched, but if we can focus in on understandi ng what the
conpetitive concern is and what an appropriate solution to
that concern is, then the informati on we need, rather than
being the material we need to show the Comm ssion that we're
ready to go to court is the Comm ssion to denonstrate to our
managenent -- the information and docunents to denpbnstrate to

our managenment, to the Conm ssion, that we have identified
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the problem that it's a legitimte problemand that the
proposed fix fixes the problem

Again, there's a much nore expeditious path, as
Comm ssi oner Leary suggested in his witings, a nuch nore
expeditious path to get to that rather than going through a
process of, okay, let's nodify the request. And | see the
process of prioritizing what we need to get first and tal king
to the conpani es about how they can get those materials to us
wi t hout conplicating the search process, w thout having to go
back to the well again, the sanme files.

If we can prioritize file |ocations and say, okay,
give us a production, a total production fromthese three

peopl e and certify that you've given us a conprehensive

production fromtheir high level files and then we'll | ook at
that and exami ne that and we'll get back to you expeditiously
with where we go fromthere. | think that can be a very

constructive process in the kind of educational process that
Comm ssi oner Leary described and that we're involved in in a
pre-litigation node of trying to determne, is there an anti -
trust concern, can it be fixed, and if not, what do we need
to do about it.

MR. BALTO. Can anybody suggest to me why there
can't be a tine limt on these negotiations? | mean, what
woul d be wong if you just sort of said you' ve got to have

t hese negotiati ons done by week three?
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MR. KRULLA: Oh, our door is never closed to
negotiation. W are under mandates to sit down early, the
first week and talk to conpanies. But | think one of the
things that's frustrating, we've had second requests issued
at 2:00 in the afternoon. At 4:00 we get a call from counsel
sayi ng, okay, we want to sit down and talk. W say, have you
gone through the request, have you talked to your people
about where the relevant files will be located in ternms of
what's involved in the search? No, we just want to sit down
with you and start nmodifying and cutting things out.

It's obviously nmuch nore constructive, nore
hel pful for us where conpani es' counsel do their honework,
cone in early with organi zation charts, preferably even in
the first 30-day period with those organization charts, and
cone in with the ability to answer our questions about what
peopl e do and where people are proposed to be excluded from
t he search, what does this guy do, what the docunent flowis,
what the decision tree is within the conpany, how we can
expect to capture docunents, what happens to call reports,
where do they go, where are they retained, and that enables
us to nake an intelligent assessnment of what do we need and
what can we di spense with.

But if we said that's got to be done in the first
two weeks and you cone in on day 15 and say, hey, we'd like a

further nodification, |I'm never going to be in a position to
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tell you, no, I can't do that because your tinme's up.

MR. SIMONS: Basically, we have an incentive to
avoi d getting too many docunents, and so | think a |arge part
of it is going to be on us to say, okay, what's your tinme
frame in order to -- in which we have to negotiate this thing
bef ore you go ahead and start just producing the whole thing,
and, you know, then figure out what do we need to get there
in ternms of reducing the scope of the request. | nean, we
run into people who refuse to give us org charts.

Yes, Rich?

MR. PARKER: Joe, one thing | heard today that
m ght be hel pful is a speech or sonething at your |evel that
says staff is authorized to do a quick ook or to do a file -
- refile/file, whatever that is -- under the follow ng
circunstances. And so that the standard is articul ated.

It's all spelled out there and you can show your client
exactly what the deal is and it seens to ne that you can say,
wel |, you know, Bernstein wouldn't be proposing it unless he
believed it net this standard under those circunmstances. You
see what |'m saying?

MR. SI MONS: Yeabh.

MR. PARKER: So, it's right out there. That m ght
be very hel pful.

MR. SIMONS: The other thing that happens, in

| arge neasure, is that when we have merger screening
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meetings, we talk about, you know, what kinds of issues ni ght
be di spositive and actually, how the investigation is |ikely
to go. So, oftentinmes, it's not just a situation where
you've got a staff |awyer or even just -- not just, but even
an Assistant Director who is determ ning, well, gee, this
m ght be enough. You know, the odds are very high that
things are actually working the way they're supposed to worKk.
They' ve al ready had a conversation with me or the deputies in

my office about how to go about this and we've agreed with

t hem

So, maybe that would be useful to get out, too.
It's not just -- usually when this is happening, it's not
just the staff lawers, it's -- you know, the Bureau

managenent has been involved and they're in agreenent with
t he approach.

MR. CONE: Any other comrents?

(No response.)

MR. CONE: Thank you for your input. W hope to
hear from your econom sts at the July 10th session on data
and econom c anal ysi s.

MR. SI MONS: Thanks very much everybody. This was
really hel pful

(Wher eupon, at 1:27 p.m, the workshop was

concl uded.)
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