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Appendix

Product Liability Law As It Applies to Foodborne Illness
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Appendix table 1—Three causes of action for product liability cases

Cause of action Focus Type of law1 Description

Strict product liability Product defect Tort To prove a strict product liability action in most jurisdictions, the
plaintiff must prove that the product was both defective and 
“unreasonably dangerous” but need not prove negligence.

Negligence Manufacturer’s Tort Either through neglect or carelessness, or seller’s conduct, the 
defendant failed to exercise reasonable care to prevent the product 
from becoming defective and harming the user.

Negligence per se
Defendants violate a Federal, State, or local statute or regulation 
that was specifically designed to prevent the type of injuries that 
the plaintiff suffered.

Breach of warranty   Whether product Commercial According to the Uniform Commercial Code (UCC), 
conforms to just by selling a product, seller incurs obligations under 
warranty both implied and express warranties. The plaintiff can recover 

damages if the product did not conform to one of these types of 
warranties and was not “reasonably safe.”

Breach of express warranty
The representations or promises relating to the material facts (e.g., 
safety and wholesomeness) about the products, as described in 
salespersons’ statements, in pictures or writing on food containers, 
and in advertisements induced the consumer to buy the food. A 
breach occurs when these representations are not true.

Breach of implied warranty
Implied warranty of merchantability
“The product sold is reasonably fit for the general purpose for 
which it is manufactured and sold” (Harl, 1997, p. 7-18).

Implied warranty of fitness
The seller knows the buyer’s intended purpose or use of the 
product and the buyer relies upon the seller’s judgment or skill in 
selecting a suitable product for the purpose.

1Torts are private or civil wrongs resulting in property damage or personal injury.
Source: Adapted from Buzby and Frenzen (1999) with permission from Elsevier Press.
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Schematic of the main causes of action for product liability for food safety issues
Appendix figure1
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