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EXHIBIT 10.20 



< - .-. 
THIS AGREEMENT, effective as of bF L K - l l r h r ~2 1 , 1992, is . < P -

between BAXTER HEALTHCARE CORPORATION a corporation of the S t a t e  - / - k  

of D e l a w a r e  {BAXTER) having its principal place of business at 
One Baxter Parkway, Deerfield,Il. and Applied Immune Sciences, 
Inc. (LICENSEE)(LXCENSEE),a corporation of the State of 

EL hd)ARL having its principal place of business at 

5301 Patrick Henry Drive, Santa Clara, California, 9 5 0 5 2 .  

J 

RECITALS 


ER has acquired certain rights under PATENTS (as defined 

* 
FIEWD, as defined herein, from Becton ~ickensonand 

Company (BEcTON) pursuant to a separate License Agreement 
effective August 2 4 ,  1990, (Hereinafter "PRIOR LICENSE~I); 

LICENSEE has an interest in acquiring a non-exclusive 

license under such PATENTS for use in the FIELD ; 

BAXTER is interested in licensing said PATENTS; 

NOW, THEREFORE, in consideration of the premises and of the 

performance of tho covenants herein contained, the parties agree 

as follows: 


Article I. DEPINfTIOWS 
1.1 "EFFECTIVE DATEw shall mean the date first written above. 

(*) This porlion hnr been omitled and 
filed separatelywith the Cammision. 



1 . 2  *PATENTSm shall mean t h e  following U . S .  Patents: 

4 , 7 1 4 , 6 8 0 ,  HUMAN STPl CELLS, issued 12/22/87 

8 4 , 9 6 5 , 2 0 4 ,  HUMAN STEM CELLS AND MONOCLONAL ANTIBODIES, 

issued 12/23/90. 

5 , 0 3 5 , 9 9 4 ,  HUMAN STEM CELLS AND MONOCLONAL ANTIBODIES, 

issued 7/30/91. 
5,130,144, HUMAN STEN CELLS AND MONOCLONAL ANTIBODIES, 

issued 7 /14 /92 .  

1.3 "LICENSED PRODUCT(S)~ shall mean: (1) a biological product, 
including, without limitation, (i) a whole antibody, fragments or 
portions thereof and recombinant and single chain antibodies, 

(ii) a hybridoma for producing such antibody, including the 

hybridoma itself, and (iii) a cell or cellular composition for 
which the making, having made, using or selling of the  same would 
infringe one or nore claims of one or more PATENTS; and ( 2 )  a 

device, kit or system useful for the selection or separatian of a 
biological product, which device, kit or systam may include 

vithout limitation, biological products, separation devices, or 

other reagents, for which the making, having made, using or 
selling of the same would infringe one or mare claims of one or 
more PATENTS: all of the foregoing nevertheless being restricted 
to their relation to or application in the J& P1E;LD and 

FIELDm shall mean that fie1.d 

(*) This portion hPs bcea omitted and 
BlsQ separately with the Commission. 



1.5 I1FIRSTCOIWERCIAL SALEn shall mean the first sale of any 

LICENSED PRODUCT by LICENSEE. 

1.6 "Net Sales Price" shall mean the gross selling price, less 

the following items but only insofar as they actually pertain to 
the sale of such LICENSED PRODUCT by LICENSEE and are included in 

such gross selling price, to the extent such items (except items 
(a) and (d) below) are separately billed: 


(a) usual trade and cash discounts actually allowed 
other than advertising allowances; 

(b) import, export, excise, sales and/or use taxes, 

and custom duties; 

(c) cost of insurance and transportation from the 
place of manufacture to the customer's premises or point of 

distribution: and 


(d) credit for returns, allowances, or trades and 
retroactive price reductions. 


1.7 nLICEHSEW and nBAXTERm@shal l  include their respective 

affiliates. Affiliate shall mean a corporation of which a party 

has direct or indirect ownership of at least fifty percent (502)  

of the voting stock. 




mtic le  11. JljCENSE GRANTS 

AS of the EFFECTIVE DATE of this Agreement, BAXTER hereby 
grants to LICENSEE a nan-exclusive, non-transferable, worldwide 


license under PATENTS to make, have made, use, and sell LICENSED 

PRODUCTS in the + FIELD, w i t h  no right to grant any 

sublicense under this Agreement.. 


Article 111. Government Riuhts 

3-1 ~ 1 1 
rights granted by BAXTER to LICENSEE under this 

Agreement are subject to the requirements of Public Law 96-517, 


as amended, and any applicable implementing regulations. 


LICENSEE acknovledges that, if a conflict arises between the 
conditions of this Agreement and the rights of the Federal 

Government, LICENSEE1srights may be subordinate to the 
legitimate rights of the Federal Government. 


3.2 ~otwithstandingany provisions in this Agreement, 

BAXTER disclaims any and all obligations or liabilities arising 
under the provisions of this Agreement i f  LICENSEE is charged in 
a qovernmental action for not complying w i t h  or failing to comply 

vith governmental regulations in the course of taking steps to 
bring any LICENSED PRODUCT to a point of practical application. 

3 . 3  LICSNSEE shall comply with all reasonable governmental 
requests directed to either LICENSEE or BAXTER and provide all 
information and assistance necessary to camply with said 


reasonable requests. Failure of LICENSEE to comply with this 

provision sha l l  be considered a material breach of t h i s  
Agreement. 


(*) 'Ibis portion hy been omitted and 
U c l  !icpamtthy with tbt Commission. 



3 . 4  LICENSEE aqrees that a l l  of its research, development 

and narketing activities under this Agreement shall comply with 
all governnental regulations in force and effect inc luding ,  but 

not Limited to, federal, state and nunicipal Legislation. 

Article IV. WNTmINTENRNCE 

4.1 Costs. All future patent costs per ta in ing  to PATENTS 
whether or not such PATENTS are pending on the EFFECTIVE DATE, 
including preparation, f i l i n g ,  and prosecution of patent 

applications, issuance, taxation, and maintenance costs s h a l l  be 

borne by * i n  accordance with  the terms of the 

x 

4.2 Control. All control over PATENTS will be in 


in accordance w i t h  the t e r m s  of the JC 
Article V. PAYMENT BY LI-SEE 

5.1 Cash. Within Thirty (30) days of t h e  EFFECTIVE DATE of this 

Agreement, LICENSEE shall pay BAXTER the sum of X 

5.2 Royalties. LICENSEE shall pay to BAXTER the following 


running royalty until 
 * 

#r 

5.2.1 * royalty on NFT SALES for each 

LICENSED PRODUCT sold by LICENSEE for USE, when the 


making, having made, us ing  or selling or such LICENSED 
PRODUCT would infringe one or more claims of one or more 


PATENTS if not fo r  t h i s  license reqardless of where the 
product is sold. 

5 . 2 . 2  ++ royalty on NET SALES f o r  each 

LICENSED PRODUCT sold by LICENSEE for USE, when 

(*) lllirponiba hPJ WCll omitred and 
fled separptcty wirh the Cammission. 



the making, having made, using or selling or such LICENSED 

PRODUCT would infringe one or more claims of one or more 

PATENTS if n o t  far this License regardless of where the 
product is sold . 

5 . 2 . 3  Where LICENSED PRODUCT being s o l d  is used for either 

THERAPEUTIC USE and RESEARCH USE then the higher of the two 

royalty rates shall apply for such LICENSED PRODUCTS. 

(*) This panion haa been omilred and 
filed separately with the Commission. 



5.4, Currencv Conversion. All amounts payable hereunder by 
LICENSEE s h a l l  be payable in United States dollars; provided, 

however, that if any payment on account of N e t  S a l e s  Price is 

received by LICENSEE in a currency other than United States 

dollars, such amount shall be converted to United States dollars 

at the average daily rate set by Citibank in N e w  Ybrk City for 

the quarterly reporting period and the payment s h a l l  .. be computed 

on the net amount of United States dollars received by LICENSEE 

after payment of the costs of conversion. LICENSEE may further 

deduct any taxes required by a governmental agency to be withheld 

in respect of r o y a l t i e s  payable. 

. .
5 . 5  Currency Restrrctians. I f  restrictions on the transfer of 

currency exist in any country such as to prevent LICENSEE from 

making payments in the United States, LICENSEE shall take all 


reasonable steps to obtain a waiver of such restrictions or 
atherwise to enable LICENSEE to make such payments, failing which 


LICENSEE shall make the royalty payments due upon sales in such 

country in local currency and depos i t  such paynents in a local 
bank or other depository designated by BAXTER, 

Article VI. ACCOUNTING 


6.1 R e D O F t S .  LICENSEE shall report in writing to BAXTER within 

sixty ( 6 0 )  days after the end of each calendar quarter the 

quantities of LICENSED PRODUCT subject to royalties hereunder 


that were sold by LICENSEE during said quarter, and the 
calculation of the royalties thereon. Such report s h a l l  also 
specify whether such LICENSED PRODUCTS were sold for THERAPEUTIC 
USE or RESEARCH USE, or both. W i t h  said report LICENSEE shall 
pay to BAXTER t h e  total amount of said royalties that have not 

- been paid in advance. If no LICENSED PRODUCT subject to royal-

-7- (*) 5hi( ponion has been amitIed rod 
Bled scparatctywith tht Cammission. 



ties hereunder has been sold by LICENSEE during any such ger iod ,  

LICENSEE shall so report in writing to BAXTER w i t h i n  s i x t y  ( 6 0 )  

days after the end of such period. Reports, notices, r a y a l t y  

payments, and other communications hereunder shall be senc to the 
appropriate party at the following address: 


For BAXTER: 

President 

Baxter Biotech Group 

Immunotherapy Division 

3015 S .  Daimler Ave. 
Santa Ana, California 

6.2 Records. LICENSEE shall keep adequate records in sufficient 

detail to enable the royalties payable by LICENSEE hereunder to 


be determined, and permit said records to be inspected at any 

time during regular business hours by an independent auditor 

appointed by BAXTER far this purpose, who shall report to BAXTER 

only the amount of t h e  royalties payable hereunder. 

Article V I T .  INFRINGEMENT 
7.1 Infrinaement bv LICENSEE. In the event that LICENSEE i s  

sued f a r  infringement by reason of making, usinq, or s e l l i n g  

LICENSED PRODUCT, LICENSEE shall notify BAXTER in Writing Of the . 
s u i t  and shall defend such suit at LICENSEE'S awn expense;  

provided, however, that if such suit alleges invalidity or 


unenforceability of PATENTS, then BAXTER, a t  its Sole discretion, 
may request joinder in the suit for the purposes of defending the 

PATENTS- BAXTER shall have t h e  right to provide advice and 

assistance in any such litigation at its expense, unless such 


advice and assistance is requested by LICENSEE, then it shall be 

a t  LICENSEE'S expense. In the event BAXTER is joined in such 
litigation, BAXTER shall have the right to defend itself w i t h  
counsel of its chaice, at i ts  expense. 



7 . 2  ~ ~ f r i n q e m e n tbv Third Partv. 
(a )  LICENSEE shall n o t i f y  BAXTER of any infringement by a 

third party of any PATENTS and shall provide BAXTER 


with t h e  available evidence, if any, of such 
infringement. 


(b) BAXTER shall have the exclusive right and sole 


discretion during the term of this Agreenent, subject 


to BAXTERfs obligations and rights under the PRIOR 


LICENSE, to bring suit or other proceeding against the 


infringer in its own name and LICENSEE s h a l l  be kept 
informed at a l l  t i m e s  of a l l  such proceedings taken by 

BAXTER. If BAXTER requests, LICENSEE may, in 

LICENSEE'S discretion, j o i n  BAXTER as a party to 

lawsuit or other  proceeding at LICENSEE'S expense: 

however, BAXTER shall r e t a i n  control of the prosecution 

af such suit or proceedings, as the case may be 

pursuant to BAXTER's rights and obligations under the 

PRIOR AGREEMENT. 

(c) Nothing in this Agreement shall be construed as 


abligating BAXTER, or giving LICENSEE the right, to 

proceed against a third party infringer of one or more 

PATENTS. 


Article Vf11. NEGATION OF WAR- AND INDEMNIFICATION 

8.1. BAXTER warrants and represents that it is a licensee 


under, w i t h  the right to grant this sublicense to LICENSEE under 
the PATENTS. 

8.2  Nothing in t h i s  Agreement shall be construed as; 

(a) a warranty or representation by BAXTER as to the 

validity or scope of any of the PATENTS; or 

(b) a warranty or representation by BAXTER that 


anything made, used, sold or otherwise disposed of under any 



license or sublicense granted in this Agreement is or will be 

free from infringement of patents or othcr riqhts of third 


parties; or 

(c )  an obl igat ion of e i ther - party t o  b r i n g ,  prosecute 

or defend actions or suits, or to assist the other party in 


bringing, prosecutinq or defending, against third parties for 


infrfnqement, subject ta and except as provided in Article VII 

hereof; or 


(d) conferring the riqht to use in advert i s ing ,  

publicity or othervise any trademark, trade name, or names, ar 

any contraction, abbreviation, simulation or adaptation thereof, 


of either party; or the name of +e or 

any contraction thereof or the name of any of its employees, 

faculty, students, inventors, officers, and trustees in any 
advertising, promotional, or s a l e s  literature without the prior 

written consent of W or 

(e) conferring by implication, estoppel or otherwise 


any license or rights under any patents of BAXTER other than the 

PATENTS, regardLess of whether such patents of BAXTER other  than 

the PATENTS, regardless of whether such patents  are  dominant or 

subordinate to the PATENTS. 

8 . 3  DXSCLAIMER OF -1EB. EXCEPT A 8  OTHERWXSE EXPRESS-

LY PROVIDED HEREIH, BAXTER EXPRESSLY DISCLAIWS ALL WARRANTIES, 
EXPRESS OR IMPLIED. INCUTDIN9 WITHOUT LIMITATION WARRANTIES OF 
HERCEANTABILfTY OR FITNESS FOP A PAEITICDL3LEC PURPOSE, 

8.4 LXCENSEE shall defend, indemnify and hold BAXTER and 

its ~ffiliatesharmless from and against any and all claims, 
s u i t s  and expenses, including reasonable attorney expenses, based 

on LICENSEE'S and its Affiliates' manufacture, use and sale of 
the Licensed Product. 




8.5 LICENSEE shall defend, indemnify, and hold BAXTER 

harmless from and against any and all claircs, s u i t s ,  and expenses 

including attorney expenses based on any a c t  or onission of 

LICENSEE in the manufacture, use, or distribution of LICENSED 

PRODUCT. 


8 . 6 .  Each of the parties represents to each other that  it 

has the full right to enter into this Agreement, that there are 

no agreements or commitments which would prevent either from 


satisfying each and every responsibility, obligation and covenant 
it has assumed under this Agreement. 


Article IX. TERM AND TERMINATIOtT 

9.1 Default. If either party shall fail to perform any of its 
obligations under this Agreement, the nan-defaulting party may 

give written notice of the default to the defaulting party. 

Unless such default is corrected wlthin s i x t y  ( 6 0 )  days after 

receipt of such notice, the notifying party may terminate this 
Agreement upon thirty (30) days1 prior written notice. 


9 . 2  Term. Unless otherwise terminated, as provided f a r  in this 

Agreement, this Agreement will continuo on a basis until the

* 
. .

9.3 Survivabllrtv. Articles 3 and 7 shall survive the termina-

t i on  of this Agreement. 

Article X. GRANT R 4 m  

10.1 -ents LICENSEE agrees to grant to BAXTER 

. Following such 

request, the parties shall enter into discussions concerning such 


(3This ponloa baa been omitted and 
filedscp.ntciywith the Cnrnmisrion. 



10.2 O r ~ h a nDruu License LICENSEE and BAXTER agree to gtant each 
other n non-exclusive right to practice, free of any royalty, 
under the terms of an orphan Drug License, or other regulation 
pertaining to drugs or devices which provide the holder an 

exclusive risht to practice a therapy, which either party obtains 

. However, nothing contained 

in this Article X shall require or confer upon either party the 


right to obtain a license, or other right to practice, under the 
patents, know-how or technology of that party which obtained t h e  

Orphan Drug License .  

Article X I .  U S C W N E O U S  

11.1 -atinn. This Agreement constitutes the entire 
understanding between the parties  with respect to the subject 
matter hereof, and supersedes and replaces all prior agreements, 
understandings, writings, and discussions between the parties 
relating to sa id  subject matter. 

11.2 hmendments. This Agreement may be amended o n l y  by a written 

instrument executed by the parties. me fai lure of either party 

(*)This p o h n  has bacn omitted and 
filed scpararcly urith thc CommissioR. 



at any time or times to require perfarmance of any ~rovision 

hereof shall in no manner af fect  its rights at a later t i m e  to 

enforce the same. No waiver by either party of any condition or 

t e r m  in any one or m o r e  in s tances  shall be construed as a Further 

or continuing waiver of such condition or term or any other 

condition or term. 


11.3 Successors. This Agreement shall be binding upon and inure  

to the benefit of and be enforceable by the parties hereto and 


their respective successors and permitted assigns.  

11.4 ~ssiqnabilitv. This Agreement shall n o t  be assignable by 

either party without the other party's prior written consent, 
except for BAXTER's right to receive royalties payable hereunder, 
and except by BAXTER as part of a sale or transfer of 

substantially the entire business relating to operations pursuant 


t o  this Agreement. LICENSEE shall only be able to assign this 

Agreement as part of a sale or transfer of substantially the 

entire business relating to operations pursuant to this Agreement 
after obtaining BAXTER's written consent, which consent shall not 
be unreasonably withheld. This Agreement shall be binding upon 

and inure to the benefit of the successors and assigns of the 


respective business of  BAXTER and LICENSEE to which this 

Agreement relates. 


11.5 Noticeq. Any notice and payment of royalties required or 


permitted to be qiven hereunder shall be deemed sufficient if 
mailed by registered or certified mail (return receipt request-

ed),  or delivered by hand to the party to whom such no t i c e  is 

required. 


11.6. If any p a r t  of t h i s  Agreement is found to infr inge any 

applicable law or regulation or is otherwise unenforceable or 


ineffective then t h i s  Agreement s h a l l  thereafter be construed and 
nave effect as if the part of the Agreement t h a t  is unenforceable 



or i n e f f e c t i v e  was deleted therefrom provided that either party 

shall be entitled at any time thereafter to serve notice upon the 


other requiring that the parties shall seek to negotiate 


alternative terms to replace the terms that are infringing, 

unenforceable or ineffective and the parties shall in good faith 


seek to negotiate such terms but if such alternative terms are 
n o t  agreed within four ( 4 )  months of the date of the required 

notice then either party shall be entitled to give not less t h a n  

two (2) months notice to terminate this Agreement. 


1.7 t e s  All titles and subtitles used in this Agreement are 


f o r  purposes of  illustration or organization and are not legally 

binding on the Parties. 


11.8 ReLationsbi~o f  t h e  Partieg. Nothing in this Agreement is 
intended or shall be deemed to constitute a partnership, agency, 

employer-employee, or j o l n t  venture relationship between the 
Parties. 


11.9 Further Acts and Instruments. Each Party hereto agrees to 

execute, acknowledge, and deliver such further instruments and ta 

do all such other acts as may be necessary or appropriate to 


effect the purpose and i n t e n t  of t h i s  Agreement. 

. .
11.10 Emort Restrlctlong. This Agreement is made subject to any 
restrictions concerning the export of products or technical data 

f r o m  the United States of America that may be imposed upon BAXTER 

or LICENSEE from time to t i m e  by the Government of t h e  United 
States  of America. Furthermore, LICENSEE agrees t h a t  at no t i m e ,  

either during the term of t h i s  Agreement or thereafter, will it 
export, directly or indirectly, any Uni ted  States source 
technical data acquired from BAXTER under this Agreement or any 

direct products of that technical data to any country for which 
the U.S. Government or any agency thereof a t  the time of export 
requires an export license or other governmental approval, 


-14-




without first obtaining t h a t  license or approval when required by 
applicable U n i t e d  States law. 

11.11 Choice of 1.m. This Agreement shall be governed by and 
construed and interpreted in accordance w i t h  the laws of the 

S t a t e  of Illinois. 

11.12 B o t i c ~ .  Any and a l l  reports,  notices, and other ,,,,c~mmunicationshereunder, except as provided under Article*, VZ 

shall be sent to the appropriate party at the following address: 4.& 
L 


For BAXTER: 

John O s t h ,  President 
Baxter Biotech Group 
I m n o t h e r a p y  Division 
3015 S. Dainler Ave. 
Santa Ana, California 

Michael Schiffer, Esq. 

Assistant General Counsel 
Baxter Healthcare Corporation 

2132 Michelson Drive 

Irvine, California 


For LICENSEE: 


James G. Smith, COO 
Applied Imune Sciences, Inc. 
5301 Patr ick  Henry Drive 
Santa Clara, CA 95052 

11.13 W T E R  ' s  Obliaations. Nothing in this Agreement shall be 
construed to prohibit or limit in any manner BAXTER1s right to 

grant licenses for PATENTS to any third party. BAXTER may issue 
public announcements or press releases relating to the existence 

and/or subject matter of thLs Agreement and to the identity of 

LICENSEE. 




11.14 LICENSEE'S Riuhts. LICENSEE may not issue public announce-
ments or press releases relating to the existence of this 


Agreement and to the identity of BAXTER as licensor wrthout the 
prior written approval of BAXTER. Further, LICENSEE s h a l l  not 

include in announcements or releases any mention or indication 


that BAXTER endorses t h e  manufacture, use, or s a l e  of any 
LICENSED PRODUCT by LICENSEE. If LICENSEE 1s obligated to issue 

a public announcement or press release relating to the existence 

of this Agreement pursuant to United States Security laws or 


regulations, LICENSEE agrees not to make such announcement or 

release withaut BAXTER's prior review, and further agrees to 


cooperate with BAXTER in the defining the content of such 


announcement or release; provided that  LICENSEE shall remain free 

t o  make an announcement required under the United States Security 
laws or requlations without prior review by BAXTER, if LICENSEE 

is informed by its legal counsel that such announcement is 


legally required to be made prior to the closing of the stock 

market on the  same day LICENSEE is informed by legal counsel. 

11.15 LICENSEE shall maintain in confidence, not disclose to 
others and use only for the purposes of making, having made, 
us ing  and/or selling LICENSED PRODUCT any information that it 

receives from BAXTER pursuant to this Agreement, and which 


information is marked "CONFIDENTZAL@l, provided that any orally or 


visually present information shall be marked or indicated as 
being CONFIDENTIAL within thirty (30) days of disclosure of the 


same to LICENSEE. 


11-15.1- The foregoing restrictions against use and 


disclosure o f  "CONFIDENTIAL8' information shal l  n o t  apply to 

information that: 


(a) is or bocomes publicly known through no fault of 

LICENSEE . 



(b) comes into possession of LICENSEE fron a party 

not under obligation of secrecy to BAXTER or 

(c) w a s  in LICENSEE'S possession p r i o r  to its receipt 

from BAXTER, as shown by' its written records. 

1 1 1 5 2  The obligation against use or disclosure of 


CONFIDENTIALinfarmation shall survive for five ( 5 )  years 
after termination of the  Agreement. 

11.16. BAXTER has informed LICENSEE, and LICENSEE acknowledges 

the same, t h a t  BAXTER and BECTON may renegotiate s o m e  of the 

terms and conditions of the PRIOR LICENSE. LICENSEE agrees that 

this Agreement may be modified, at BAXTER's sole discret ion,  in 
accordance with any such renegotiated terms and conditions; 

provided that LICENSEE'S rights to m a k e ,  have made, use and sell 

LICENSED PRODUCTS within the FIELD is not * 
substant ia l ly  affected.  

The p a r t i e s  have duly executed this Agreement as of the date 
first above written. 


BAXTER HEALTHCARE COW. A P P L I m  IMHUNE SCIENCES, INC 
/ 

~mmhnotherapyDivision C and Chief 

Z 



