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THE JOHNS HOPKINS UNIVERSITY,
A Maryland Corporation,

BAXTER HEALTHCARE CORPORATION,
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we indicated that we would not refer o the Bigoal Act and reievant.
we have not and did not intend to. MR. JANSEN: Your Honor, if | might ..
There is & case that [ might cail the Court's Furthermare, with regard to the license

attention to with respect to the appropriatencss of
investment in coanection with determining a reasonable
royaity mte. Perhaps | should spell it or pass up =
bench memorandurm, if your Honor would think that
advisable,

The first name is Ristvedt-Johnson v. Brandt.
It's at 805 F. Supp., 557 and 568. The decision was by
Judge Radar (phonetic) of the Federal Circuit.

MR. WARE: I assume suy such case related
10 research and development investment by the
hypothetical licensor. And we reiterate our request that
the jury be instructed that they should disregard all -
all evidence and all opening statement that made any
reference to NIH funding, which does not bave any
conceivabie reiationship to the hypothetical negotiation
or determination that s reasonable royalty as between
Baxter and CellPro.

M. WEISS: Your Honor, there are two other
reasons why it's reievant.

One is that CellPro, at the time of the
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agreement between Becton Dickinson and Baxter under
which they granted sub-licenses, in Article 3 it says,
Government rights: Pzragraph 3.1: All rights granted

by Becton to Baxter under this agreement are subject to
the requirement of Public Lew $6-517 as amended snd zny
that if a conflict arises between the conditions of this
agreement and the rights of the Federal Government,
Baxter's right may be supported to the legitimate rights

of the Federal Government.

THE COURT: And what ig that relevant to?

MR. JANSEN: It has to do, as Mr. Weiss
indicated, your Honor, what CellPro, as s potential
ﬁmmldcmﬁkinevﬂmﬁngwhtmyﬂtyto
pay. In other words, if the Federal Government has
potentially same rights, that would be one of the
factors that a negotistor would consider.

THE COURT: What arc the rights the Federal
Government has got that are being considered by CellPro
st the time?

MR WEISS: They are the rights set forth in
the agreement. In other words ~
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restrictions, if any, were part of the Civin patents
in determining how much they wouid pay for those
pstents. And these patents do carry the NIH

. .

The other thing is the is that part of our .
position in this case is that the 5.5 or royaity that
Baxter was paying, at least at the time of the
partics, which would have been to the benefit of all the
parties, would have been to bave Baxter go back to BD.
They bad to get permission from BD anywsy to license
CeliPro.

They would go back to BD and ssy, Look, this
is 8 party who can get their product on the mariet. It
makes scnse to — for us o license them st some lesser
rate than the 5.5. In the same regard, it makes scnse
for you to charge us lesz, because at least there will
be some siream of money for you at that time.

And then BD would go back to John Hopkins snd
say to them, Look, we have someone that can be 8 licensee,
that can provide a money stresm. It makes sease for you
to do that. And one of the reasons it does make scnse
for you to do that is because you do not have a high
investment in your original research and development.

So those were all other reasons why this is
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THE COURT: What proof will there be about
thoee rights that the jury will be able to take into
coasideration?

MR WEISS: I think what's sct forth in the
with regard to these patents, and that some other party,
ie, the Government, could come in at some point in time

THE COURT: 1 guess what ['m trying to figure
out iz, do you know what thoee rights are?

MR. WEISS: 1 think they are the rights set
forth in the ~ Bigoal

MR IANSEN: Applicable regulations.

There's section C_F.R. 37401.14, [ think, sets forth
various thingz, including what is known as marching
rights, your Honor. And effectively, what the
Government says is that if we review a grant, we retain
the right, while you may have the right to license, we
maintain the right to consider the conditions for the
licensing of the technology that was peid for by
Government funds.

THE COURT: And will there be evidence at the
trial that that was & matter that would have been taken
into consideration by CellPro at the time?

MR. WEISS: Yes, | belicve there will be.
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