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EMPLOYMENT RELATI ONSHI P UNDER
THE FAI R LABOR STANDARDS ACT

The Fair Labor Standards Act contains provisions and
standards concerni ng recordkeepi ng, m ni num wages,
overtinme pay and child | abor. These basic require-
ments apply to enpl oyees engaged in interstate
commerce or in the production of goods for interstate
commerce and also to enployees in certain enterprises
whi ch are so engaged. Federal enployees are al so
subject to the recordkeepi ng, m ni nrum wage, overtine,
and child | abor provisions of the Act. Enpl oyees

of State and | ocal government are subject to the

same provisions, unless they are engaged in
traditional governmental activities, in which case
they are subject to the recordkeeping and child | abor
requi renents. The | aw provi des sone specific exenpt-
ions fromits requirenents as to enpl oyees enpl oyed
by certain establishnents and in certain occupations.

The Act is adm nistered by the U S. Departnent of
Labor's Wage and Hour Division with respect to private
enpl oynent, State and | ocal government enpl oynent,

and Federal enployees of the Library of Congress,

U S. Postal Service, Postal Rate Commi ssion and the
Tennessee Valley Authority. The O fice of Personnel
Managenent is responsible for adm nistering the Act
with regard to all other Federal enployees.

For the Fair Labor Standards Act to apply to a person
engaged in work which is covered by the Act, an

enpl oyer - enpl oyee rel ati onshi p nmust exist. The

pur pose of this publication is to discuss in genera
terms the latter requirenent.

I f you have specific questions about the statutory
requi renents, contact the WH Division's nearest office.
G ve detailed information bearing on your problem since
coverage and exenptions depend upon the facts in each
case.

STATUTORY DEFI NI TI ONS
Enpl oynent rel ationship requires an "enpl oyer" and
an "enpl oyee" and the act or condition of enploynent.

The Act defines the terns "enpl oyer", "enpl oyee", and
"enpl oy" as follows:

-1-



"Enmpl oyer" includes any person acting directly or indirectly in
the interest of an enployer in relation to an enpl oyee and in-
cludes a public agency, but does not include any |abor organiza-
tion (other than when acting as an enployer), or anyone acting

in the capacity of officer or agent of such |abor organization
Section 3(d).

(1) Except as provided in paragraphs (2) and (3), the term
"enpl oyee" neans any individual enployed by an enpl oyer.
(2) In the case of an individual enployed by a public agency
such term neans- -
(A) any individual enployed by the Governnment of the United
St at es-

(i) asacivilianinthe mlitary department (as defined
in section 102 of title 5 United States Code) ,

(i) in any executive agency (as defined in section 105 of
such title),

(iii) inany unit of the legislative or judicial branch of
the Government which has positions in the conpetitive
service,

(iv) in a nonappropriated fund instrunentality under the
jurisdiction of the Armed Forces, or

(v) in the Library of Congress

(B) any individual enployed by the United States Postal Service
or the Postal Rate Conmi ssion; and

(C) any individual enployed by a State, political subdivision
of a State, or an interstate governmental agency, other
than such an individual -

(i) who is not subject to the civil service laws of the
State, political subdivision, or agency which enploys
him and

(i) who--

(1) holds a public elective office of that State
political subdivision, or agency,

(1) is selected by the holder of such an office to be a

menber of his personal staff,

(1'11) is appointed by such an officehol der to serve on a

pol i cymaki ng | evel, or

(1V) who is an immediate adviser to such an of ficehol der

with respect to the constitutional or legal powers of
his office.*
(3) For purposes of subsection (u), such termdoes not include any
i ndi vi dual enpl oyed by an enpl oyer engaged in agriculture if such
individual is the parent, spouse, child, or other menmber of the
enpl oyer's inmmediate fanmly.

* See note on top on next page



*On June 24, 1976, the Suprene Court, in the case of Nationa

League of Cities v. Usery, ruled that it was unconstitutiona
to apply the mninumwage and overtine provisions of the Fair
Labor Standards Act to State and |ocal government enpl oyees
engaged in activities which are an integral part of traditiona
governnment services. The Court expressly found that school
hospital, fire prevention, police protection, sanitation
public health, and parks and recreation activities are anong
those to which the m ninumwage and overtine provisions do not
apply. However, it is the Department's position that the
decision effects no change in the application of the child |abor
or recordkeeping provisions.

"Enpl oy" includes to suffer or permt to work. - Section 3(g).
EMPLOYMENT RELATI ON DI STI NGUI SHED FROM COMMON LAW CONCEPT

The courts have made it clear that the enpl oyment relationship
under the Act is broader than the traditional conmon | aw concept
of master and servant. The difference between the enpl oyment

rel ationship under the Act and that under the common |aw arises
fromthe fact that the term"enploy" as defined in the Act in-
cludes "to suffer or permt to work". The courts have

indicated that, while "to permt" requires a nore positive action
than "to suffer”, both ternms inply nmuch [ ess positive action than
required by the common [aw. Mere know edge by an enpl oyer of
work done for himby another is sufficient to create the enploy-
ment relationship under the Act.

TEST OF THE EMPLOYMENT RELATI ON

The Suprene Court has said that there is "no definition that
solves all problenms as to the [imtations of the enployer-enpl oyee
rel ationship” under the Act; it has also said that determ nation
of the relation cannot be based on "isolated factors" or upon

a single characteristic or "technical concepts”, but depends
"upon the circumstances of the whole activity" including the
underlying "economc reality". In general an Enpl oyee, as

di stingui shed from an independent contractor who is engaged in

a business of his own, is one who "follows the usual path of an
enpl oyee” and i s dependent on the business which he serves.

The factors which the Suprene Court has considered significant,



al though no single one is regarded as controlling, are

(1) the extent to which the services in
question are an integral part of the
enpl oyer' s busi ness;

(2) the permanency of the relationship;

(3) the amount of the alleged contractor's
investment in facilities and equi pnent;

(4) the nature and degree of control by
the principal;

(5) the alleged contractor's opportunities
for profit and |oss; and

(6) the amount of initiative, judgment, or
foresight in open market conpetition with
others required for the success of the

cl ai med i ndependent enterprise.

TRAI NEES

The Suprene Court has held that the words "to suffer or permt

to Wrk", as used amthe Act to define "enploy", do not nmake al
persons enpl oyees who, w thout any express or inplied conpensation
agreement, may work for their own advantage on the premses of
anot her. \Wether trainees or students are enployees of an

enpl oyer under the Act will defend upon all of the circunstances
surrounding their activities on the premses of the enployer. If
all of the following criteria apply, the trainees or students are
not enpl oyees within the meaning of the Act:

(1) the training, even though it includes actua
operation of the facilities of the enployer, is
simlar to that which would be given in a voca-
tional school

(2) the training is for the benefit of the
trai nees or students;



(3) the trainees or students do not displace
regul ar enpl oyees, but work under their close
observation

(4) the enployer that provides the training
derives no i medi ate advantage fromthe
activities of the trainees or students, and
on occasion his operations ny actually be
I mpeded;

(5) the trainees or students are not neces-
sarily entitled to a job at the concl usion
of the training period; and

(6) the enployer and the trainees or students
understand that the trainees or students are
not entitled to wages for the tine spent in
training

EFFECT OF "SALE" ON THE RELATI ONSH P

An enpl oynent rel ationship may exist between the parties to a
transaction which is nomnally a "sale." An enployee is not
converted into an independent contractor by virtue of a
fictitious "sale" of the goods produced by himto an enpl oyer,

so long as the other indications of the enploynent relationship
exi st. Homeworkers who "sell" their products to a manufacturer
are his enployees where the control exercised by himover the
homewor kers through his ability to reject or refuse to "buy" the
product is not essentially different fromthe control ordinarily
exercised by a manufacturer over his enployees performng work
for himat hone on a piece rate basis.

FRANCHI SE AGREEMENTS

The Act generally provides that a retail or service establishment
whi ch is under independent ownership would not |ose its independent
status solely because it operates under a franchise agreenent. On
the other hand, the franchised establishment and its enpl oyees may,
in certain situations, be considered to be part of the franchisor's
business. This would be particularly relevant an a situation
where a franchisee is in control of the details of the day to day
operations of the establishment, but the franchisor retains contro
over the basic aspects of the business. Were such a situation
exist, they woul d be considered to be parts of a single business,
and the enpl oyees of the franchised outlet woul d be considered to
be enpl oyees of the franchisor.



FACTORS WHI CH ARE NOT MATERI AL

There are certain factors which are immterial in determning
whet her there is an enploynent relationship. Such facts as the
pl ace where the work is performed, the absence of a formal

enpl oynent agreement and whether the alleged independent con-
tractor is licensed by the State or |ocal government are not
considered to have a bearing on determ nations as to whet her

or not there is an enployment relationship. Simlarly, whether
a worker is paid by the piece, by the job, partly or entirely
by tips, on a percentage basis, by commi ssions or by any other
method is immaterial. The Supreme Court has held that the time
or node of conpensation does not control the determnation of
enpl oyee status.

EFFECT OF EMPLOYMENT RELATI ONSH P

Once it is determned that one who is reputedly an independent
contractor is in fact an enployee, then all the enployees of the
so-cal | ed independent contractor engaged in the work for the
principal enployer |ikew se becone the enployees of the principa
enpl oyer, who is responsible for conpliance with the Act. However,
in order to protect hinself against the "hot goods" prohibition of
the Act, a manufacturer or producer should undertake to see that
even a true independent contractor conplies with the |aw.

VOLUNTEER SERVI CES

The Act defines the term"enploy" as including "to suffer or permt
to work". However, the Supreme Court has made it clear that the
Act was not intended "to stanp all persons as enpl oyees who, W th-
out any express or inplied conpensation agreenent, mght work for
their own advantage on the prenises of another". In admnistering the
Act, the Department follows this judicial guidance in the case

of individuals serving as unpaid volunteers in various conmunity
services. Individuals who volunteer or donate their services,
usual ly on a part-time basis, for public service, religious or

humani tari an objectives, not as enpl oyees and without contenplation
of pay, are not considered as enployees of the religious, charitable
and simlar nonprofit corporations which receive their services.

For exanpl e, menbers of civic organizations may help out in a
shel tered workshop; wonmen's organi zations nmay send nmenbers or
students into hospitals or nursing homes to provide certain persona
services for the sick or the elderly; nothers may assist in a schoo



library or cafeteria a public duty to maintain effective services
for their children; or fathers may drive a school bus to carry a
football teamor band on a trip. Simlarly, individuals may

vol unteer to performsuch tasks as driving vehicles or folding
bandages for the Red Cross, working with retarded or handi capped
children or disadvantaged youth, helping in youth programs as
canmp counsel ors, scoutmasters, den nothers, providing child care
assi stance for needy working nothers, soliciting contributions or
participating in benefit programs for such organizations and

vol unteering other services needed to carry out their charitable,
educational, or religious program The fact that services are
performed under such circunmstances is not sufficient to create
an enpl oyee-enpl oyer rel ationship

Rel i gi ous, Charitable or Nonprofit Organizations: There is no
special provision in the Act which precludes an enpl oyee- enpl oyer
rel ati onship between a religious, charitable, or nonprofit organi-
zation and persons who performwork for such an organization. For
exanpl e, a church or religious organi zation may operate an insti-
tution of higher education and enploy a regular staff who do this
work as a mans of livelihood. In such cases there is an enpl oyee-
enpl oyer relationship for purposes of the Act.

There are certain circunmstances where an individual who is a regular
enpl oyee of a religious, charitable or non-profit organization may
donate services as a volunteer and the time so spent is not considered
to be conpensable "work". For exanple, an office enployee of a
hospital may volunteer to sit with a sick child or elderly person
during off-duty hours as an act of charity. The Department w || not
consi der that an enpl oyee-enpl oyer relationship exists with respect
to such volunteer tine between the establishnent and the vol unteer

or between the volunteer and the person for whose benefit the service
I's performed. However, this does not nmean that a regular office

enpl oyee of a charitable organization, for exanple, can vol unteer
services on an unconpensated basis to handle correspondence in
connection with a special fund drive or to handle other work arising
fromexi gencies of the operations conducted by the enployer.

Menbers of Religious Orders: Person such as nuns, nonks, priests,
lay brothers, mnisters, deacons, and other menbers of religious
orders who serve pursuant to their religious obligations in schools,
hospitals and other institutions operated by the church or religious
order are not considered to be "enployees" within the neaning of the
| aw. However, the fact that such a person is a menber of a religious
order does not preclude an enpl oyee-enpl oyer relationship with a
State or secular institution.




JO NT EMPLOYMENT

A single individual may stand in the relation of an enployee to two
or nore enployers at the same time under the Fair Labor Standards
Act, since there is nothing in the Act which prevents an individual
enpl oyed by one enployer fromalso entering into an enpl oynent re-
lationship with a different enployer. A determnation of whether
the enpl oynent by the enployers is to be considered joint enployment
or separate and distinct enploynents for purposes of the Act depends
upon all the facts in the particular case. If the facts establish
that the enployer is enployed jointly by two or nore enployers, i.e.,
that enpl oyment by one enployer is not conpletely disassociated
joint enploynent by the other enployer(s) all of the enployee's work
for all of the joint enployers during the workweek is considered

as one enpl oynent for purposes of the Act. In this event, all

joint enployers are responsible, both individually and jointly,

for conpliance with all of the applicable provisions of the Act,
including the overtime provisions, with respect to the entire em

pl oyment for the particular workweek. In discharging the joint
obligation each enployer may, of course, take credit toward m ni mum
wage and overtime requirenents for all payments made to the

enpl oyee by the other joint enployer or enployers.

Where the enpl oyee perforns work which simultaneously benefits
two or nmore enployers, or works for two or nore enployers at
different tines during the workweek, a joint enploynent relation-
ship generally will be considered to exist in situations such as:

(1) An arrangement between enployers to share an enpl oyee's

services. For exanple, two conpanies on the same or adjacent

prem ses arrange to enploy a janitor or watchman to perform work
for both firm. Even though each, entity carries the enployee on
its payroll for certain hours, such facts would indicate that the
enpl oyee is jointly enployed by both firmand both are responsible
for conpliance with the monetary provisions of the Act for all of
the hours worked by the enpl oyee; or

(2) Where one enployer is acting directly or indirectly in the
interest of the other enployer (or enployers) in relation to the

enpl oyee. For exanple, enployees of a temporary hel p conpany
wor ki ng on assignments in various establishments are considered
jointly enployed by the tenporary hel p conpany and the establishment
In which they are enployed. In such a situation each individua
conpany where the enployee is assigned is jointly responsible with
the tenmporary hel conPany for conpliance with the mninumwage
requi rements” of the Act during the tine the enployee is in a partic-
ul ar establishment. The tenporary hel p conpany woul d be considered
responsi bl e for the payment of proper overtime conpensation to the



enpl oyee since it is through its act that the enpl oyee

recei ved the assignment which caused the overtime to be worked.

O course, if the enployee worked in excess of 40 hours in any work-
week for any one establishment, that enPoner woul d be jointly
responsi bl e for the proper payment of overtine as well as the

proper mni mum wage; or

(3) Where the enployers are not conpletely disassociated with
respect to the enploynent of a particular enployee and nay be
deemed to share control of the enployee directly or indirectly,
by reasons of the fact that one enployer controls, is controlled
by, or is under conmon control with the other enployer

However, if all the relevant facts establish that two or nore
enpl oyers are acting entirely independently of each other and
are conpletely disassociated with respect to the enployment of a
particul ar enpl oyee, who during the same workweek performs work
for more than one enpl oyer, each enployer may disregard all work
performed by the enployee for the other enployer (or enployers)

in determning his own responsibilities under the Act.
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