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1.

Purpose. This bulletin provides clarification on Merit Systems Protection Board (MSPB)
decisions involving the Department's current performance appraisal system. It also
provides guidance on writing a solid perfol111ance improvement plan (PIP) when taking a
performance-based action.

2. Authority. 5 V.S.C. Chapter 43,5 C.F.R. Part 432

3. Clarification of MSPB Decisions.

a. In Willena Johnson v. DeQartment of the Interior, the MSPB found that the
perfonnance standards (called perfonnance indicators by the Department) were absolute,
thus invalid. (Absolute perfonnance standards are ones that allow for no margin of error.
In other words, one instance of failing to meet a performance indicator would cause an
employee to fail the corresponding critical result.) Only one perfonnance indicator in the
PIP was found to include an acceptable amount of detail for the employee to understand
what was expected of her. Significantly, Johnson v. Interior did not invalidate the
Department's perfonnance appraisal system because the decision was based solely on the
perfonnance appraisal fonn and PIP given to the employee. The original perfonnance
appraisal fonn was signed on November 14, 1997, prior to the update of the Department's
perfonnance appraisal fonn. In addition, the PIP did not "flesh out" the perfonnance
measurements, as it should have.

b. In Rebecca Ballew v. DeQartment of the Interior, the judge dismissed the language on
the perfonnance fonn that expressly states that the perfonnance indicators will not be
applied in an absolute manner. Instead, he relied on the Johnson case in support of his
detennination that the performance indicators were absolute. The finding of absolute
standards is still not a fatal error. Past MSPB decisions have made it clear that any error
in the perfonnance plan may be remedied in the PIP. Unfortunately, the PIP in Ballew
did not provide adequate detail to let the employee know what was expected of her.

c. Since the Johnson and Ballew cases will be referred to in future MSPB proceedings, it
is advisable to address the issue of whether the pertonnance indicators are absolute
perfonnance standards, as a matter of course, whenever defending perfonnance-based



actions on appeal. This will show that the prior problem with the perfonnance indicators
has been corrected and will ensure that this corrective action is made part of the record.

d. In 1997, prior to the update of the DI-2002, the Departm~nt prevailed in the

performance-based case of Janet A. Bell v. DeDartment of the Interior--despite the.
allegatIon of absolute standards--because the removal was based solely on the 30-day PIP
and because the PIP was weU-written and sufficiently detailed.

4. Analysis. Analysis of these three cases verifies that the success ofa performance-based
action is dependent upon the quality of the PlP. A well-developed PIP is essential to
ensure that perfomlance expectations are properly communicated. The PIP must not rely
solely on the text of the performance indicators on the perfomlance appraisal foml.
Instead, it must specify the perfomlancerequirement and exactly how an employee's
perfonnance will be measured. This is exp1ained in gt-eater detai1 below.

5. Counseling. Under the Department's Performance Appraisal System, 370 DM 430j a
supervisor is required to provide two progress reviews during the rating period for each
employee. In general, good supervision requires ongoing communication with an
employee about his or her performance. Frequent feedback, both positive and negative,
ensures that an employee understands what is expected. This is especially important'
under a pass-fail appraisal system that uses generic perfom1ance indicators. Effective'
counseling and assistance during the rating year may help the employee avoid or improve
poor performance before it becomes necessary to take an adverse action. '

6. Performance Improvement Plans. fu situations in which perfom1ance does not
improve, it is not necessary, nor is it advisable, to wait until the end of the rating period to
take remedial action. If at any time during the rating period~ an employee's perfom1ance
is detem1ined to be unacceptable ("Results Not Achieved"), in one or more critical
results, the employee will be given a PIP. A PIP under a 2-level Derfom1ance aQQraisal
system is the same as a PIP under a 5-level system. It involves the development of a
detailed written perfom1ance plan for the purpose of providing the employee the
opportunity to demonstrate acceptable perfomlance.

a. Essential elements of a PIP include, in writing:

.A statement that the employee's perfoffi1ance is deteffi1ined to be unacceptable in one or
more critical results and that performance must be brought up to an acceptable level.

.The specific critical results which the employee is failing and what is needed to bring
performance up to an acceptable level (clearly state the requirements and expectations
by which the employee's performance will be judged).

.An explanation of what assistance will be provided.
.The consequences of failing to improve during the opportunity period (e.g., reduction in

grade or removal).
.The duration of the opportunity period. This is based on the time needed to demonstrate

acceptable performance. The PIP is normally 45 -90 da~.



b. The perfomlance indicators used in the Department's perfomlance plan are generic
and do not contain the level of specificity required in a PIP. A PIP is specifically written
for the employee who is found to be failing one or more critical elements. When drafting
the PIP, avoid the appearance of requiring perfection at the Fully Satisfactory or "Results
Achieved" level. For example, the standard "Work is timely" may be interpreted to mean
that all of the employee's work must be completed on time without exception, i.e., there
is no allowance for error. And unlike the perfomlance appraisal plan -in which the
perfomlance indicators are modified by the teml "generally" -a well-developed PIP will
state the specific number of errors in timeliness that will be considered acceptable.
Sometimes it is helpful to measure perfomlance numerically, e.g., no more than two
revisions will be required to a document. However, using percentages can create a
burden for the supervisor because it requires that 100% of the documentation be retained
for evaluation to demonstrate that the specified percentage set forth in the PIP (e.g., 75%
of documents are correct on the first draft) was correctly measured.

c. During the opportunity period the employee's progress must be documented and
appropriate assistance provided. Documentation should include notes of all routine
meetings with the employee, and a record of when assignments were given to the
employee and what instructions were provided. Additional assistance may include closer
supervision in the form of regularly scheduled meetings between the employee and
supervisor, special assignments, training, peer coaching, and' checklists. It is also a good
idea to refer the employee to the Employee Assistance Program in case the employee is
having some problem that is negatively affecting his or her ability to work. If the
employee is still performing at an unacceptable level at the end of the opportunity period,
further action must be taken.

d. As always, supervisors must seek assistance from their servicing personnel office
before taking action. Servicing personnel offices should consult with the Solicitor's
Office prior to issuing a PIP or taking any adverse action.

7.

Additional Case Law. A recent MSPB decision, Thom{2son v. Navv, 89 MSPR 188
(2001), reaffinned that the purpose of a PIP is to clarify, but not substantially change, an
employee's critical results and indicators and to offer additional guidance on what an
employee must do to in order to reach an acceptable level of performance. Of particular
interest is the Board's statement that "an agency may cure otherwise fatal defects in the
development and communication of perfonnance standards by communicating sufficient
infonnation regarding perfonnance requirements at the beginning of --and even during --

the PIP," Id. at 195. This decision reinforces the importance of the PIP in a performance-
based action.

8. Probationary Employees. Probationary or trial employees can be terminated for
performance deficiencies without being placed on a formal PIP. This is because the
entire probationary period is similar to an opportunity period, with employees receiving
closer supervision, frequent instruction, and both fonnal and on-the-job training as



needed throughout the year. Effective counseling and assistance during the probationary
period may help the employee avoid or improve poor performance before it becomes
necessary to take an adverse action.

9. Alternative Process. Consideration may also be given to proceeding under 5 CPR 752,
Adverse Actions, rather than under 5 CPR 432. The specific facts of a case, along with
the weight of evidence, will be detem1ining factors in deciding under which authority to
take an action.

10. Performance Appraisal Form DI-2002. The revised version of the Department of the
Interior's performance appraisal form, DI-2002, is attached. The attached form replaced
the performance appraisal form found in 370 DM 430, Appendix B.

11. Additional Resources.
a. DOl Perfom1ance Appraisal System, 370 DM 430,

www.doi.gov/hrm/gtiidance/curron/y.htm
b. DOl Personnel Manager, Dealing with Poor Perfom1ers,

www.doi.gov/hrmipmanager/er5.htm/
c. OPM Resource Center for Addressing and Resolving Poor Perfom1ance,

www.opm.gov/er/poor/index.asp

{!~~~ ~~&~
Carolyri Cohen
Director, Office of Personnel Policy

Attachment

This bulletin supersedes Human Resources Management Bulletin 97-3, dated 12/26/97.



Form DI-2002
June 2003

u.s. DEPARTMENT OF THE INTERIOR
EMPLOYEE PERFORMANCE PLAN AND RESULTS REPORT

PART I. PERFORMANCE PLAN

CRITICAL RESULTS (List no more than five)
RESULTS (Enter:
Achieved or No! Achieved)

A

B

c

D

E.

PERFORMANCE INDICATORS. Appraisals should fairly reflect the overall performance of an employee.
Performance indicators identify those characteristics (such as quality, teamwork, customer service) that are important to
successful performance in each critical result. In appraising an employee's performance, the rating official will carefully
review the performance indicators in assessing whether a particular critical result has been achieved by the employee.

Generally, an employee will not be rated as "Results Not Achieved" in the critical result to which a particular performance
indicator applies where there is only one failure in that performance indicator. It follows, of course, that a repetition of
failures in a single performance indicator can be the basis for a "Results Not Achieved" rating for the critical result if, in
the rating official's judgment, the critical result was not met overall. There may be situations where a single, particularly
significant failure to maintain the level of performance expected in a particular performance indicator could warrant a
determination that the employee will receive a "Results Not Achieved" for the applicable critical result. A significant
failure could include, for example, harm to persons or property, a loss of a great amount of money or resources, or a breach
of security.



Indicate the applicable critical result by marking the appropriate letter(s)

All A B c D E

All B c

~~~~.I_~~- -,,~... ~ Apply to Critical Result(s):
Knowledge of Field or Profession: Generally maintains and demonstrates technical competence I All ABC D E
and/or expertise in areas of assigned responsibility.

Accuracy and Thoroughness of Work: Generally plans, organizes, and executes work logically
and anticipates and analyzes problems clearly and determines appropriate solutions. Work is
normally correct and complete.

Soundness of Judgment and Decisions: Generally assesses tasks objectively and researches and
documents assignments carefully, weighs alternative courses of action, considering long and short
term implications, and m~es and execut~ely decisions.

A D E

All A B cEffectiveness of Written Documents: Written work is routinely clear, relevant, concise, well
~~ganized, gr~atically correct, and appropriat~o audience.

D E

All BEffectiveness of Communications: Presentation routinely meets objectives, is persuasive, tactful,
and appropriate to audience. Generally demonstrates attention, courtesy, and respect for other
points of view.

A c D E

AllTimeliness of Meeting Deadlines: Generally completes work in accordance with established
deadlines.

A B c D E

All A B c DEffectiveness of Supervision: Generally directs and coordinates activities of unit, assuring
deadlines are met. Routinely coaches, counsels, develops, and utilizes staff effectively,
demonstrating a commitment to the work force.

E

Other (specifyy

CUSTOMER SERVICE Apply Critical Result(s):

Quality of Service: Routinely delivers high quality products and service to both external and I All ABC D E
internal customers and initiates an~nds to suggestion for improving service.



PART II. PROGRESS REVIEWS: Dale of review and initials of employee and Rating Official (RO.) m!I.:\:1 also be
provided for each review A summary of comments is optional unless results are not being achieved

Date:
Emp. Initials:
R.O. Initials:

Date:
Emp. Initials:
R.O. Initials:

PART IV. CERTIFICATION: (Employee's signature certifies review and disCllssion Ivith the Rating Official. It does not necessarily mean that the
e~e concurs with the information on thisforml

Performance Plan: (Sign when plan is established)
Summary Rating (Sign when report is completed)

Employee' Date Rating Official Date

Rating Official Date Reviewing Official (required for

summary of "Resulls Not Achieved")
Date

Reviewing Official: (when required by Bureau Office) Date
Employee Date

Privacy Act Notice: Chapter 43 of Title 5, V.S.C., authorizes collection of this information. The primary use of this information is by management and your servicing
personnel office to issue and record your performance rating. Additional disclosures of this infornlalion may be: To MSPB, Office of Special Counsel, EEOC, the FLRA,
or an arbitrator in connection with administrative proceedings; to the Department of Justice or other Federal agency, courts, or party to litigation when the Government is a
party to or has an interest in the judicial or administrative proceeding; to a congressional office in response to an inquiry made on behalf of an individual; to the
appropriate Federal, State, or local government agency investigating potential violations of civil or criminal law or regulation; and to Federal, Slate, local, and professional
licensing boards in determining qualifications of individuals seeking to be licensed.

Collection of your Social Security Number is authorized by Execulive Order 9397. Furnishing your Social Security Number is mandatory, failure to provide tins
information will prohibit data collection required by the Office of Personnel Management

If your agency uses the information furnished on this form for purpooes other than those indicated above, it may provide you with an additional statement reflecting those

purpooes


