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‘Wa have completed the Interim Final Underground Injection
contral (UIC) Program Judicial and Administrative Order
Jeottlamant Penalty Policy (Settlement Penalty Policy). This
Zottlement Penpalty Policy supersedes the previous UIC Program
Administrative Order Settlement FPenalty Policy -- UInderground
Injection Control Guidance No. 7%, issuse January 24, 1992. The
Settlament Penalty Policy has been developed jointly by the
office of Ground Water and Drinking Water and the Dffice of
Enforcensnt.

The Bettlement Penalty Pollecy differs from the previocus UIC
Program Adninistrative Order Guldance in a number of ways. The
1ew S=ttlement Peralty Pcolicy can now be used to caloulate
judicial penaltiesx az wall as administrative penalties. Other
shanges include a change in th=2 adjustment factor categories and
a narrowing of the overall adjustment allowances. In addition, a
sunnary calculation sSheet has been supplied which allows multiple
penalty calculations to be placad on a single summary sheet.

The Settlement Penalty Policy consists of a gravity and
aconenic component. The economic component is dagigned to assess
any econcmic benefit an operator gains from violating the Safe
Drinking Water Act (SDWA)}. The gravity conpenent should be
aasesced based on the serlousness of the vielation.
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rhe economic conpehent is calculated using the BEN model
which is the Agency’'s acceptad cconoric model. The gravity
component consists of four variables: Seriocusraess of Vielationj
Fconomic mpact (Businass Size); puration of Violations; and
Number of Wells. Thesa four wariables are used in caleulating
the gravity component associated with each vielaticn. The
adjustment factors are vged to incrsase or decrease the gravity
component and if applicable ability to pay and litigatien
conglderations may be used tc decreasa the overall penaliy
caleoulation amount.

of 5 eIl Pana alic

The settlement amount derived using tha Settlemant Penalty
Policy establishes the bottom line figure balow which a case
ahoald not be compromised. The gattlemens amount derived using
the Settlement Penalty Policy ahould net ba confused with the
appropriate penalty amount insluded in a proposed administrative
order (PAO). The penalily amourt in the PAG should be the highest
smount, up to the atatutory cap, that the Region is able to
defend before a Presiding O0fficer. The cover letter transmitting
the PAO to the respondent may ineluda a settlemant penalty amzunt
whick is lower than that in the PA0 to encouraga an expediticus
conclusion of the case. In place of an actual pesnalty amount in
the covar letter the Regions may alsc usa a statsmant to indicate
that a reduced penalty will be comsidered if the case is
concluded expediticusly. In ng case, however, may the penalty
amount in the proposed or £inal erdar be below tha settlemant
ameunt derived using the Ssttlement Panalty Policy. Of course,
the Settlement Penalty Policy does not preclude a gettleament from
baing calculated and assessed for the statutory maxiwum, without
a reduction for axpediticus compliance, at any time it is deemed
necessary by the enforcement case team,

Regicnal comments on the settlement Penalty Policy will be
aceepted through November 3d, 1993. Pleage direct any questions
or comments to Peter Bahor (202-260-7280) or Alan Morrissey (202-
260-235E}.
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I. Introduction

Rackground

Part C of the Safe Drinking Water Act (SDWA) astablishes guidelines for PrOtECLNg
underground sources of drinking water through control of underground injection wells. In he 1386
SDWA amendments, Congress awhorized the EPA 10 issus administradve orders ag an enforcement tool
Ic promote compliance with the Act and its associated tegulations, The revised Act authorized
admiznistrative penaltes of up to 5125000, The amendments also provided revised authority for EPA o
vring abont civil judicial actions as an enforcement and complrnce 100l the maximuom judical peralty
was set a1 $24,000 per day per vielation with no ceiling.

The SDWA provides EPA with thres avenues for seeking penalties for violations of applicable
Undergroand Injection Contrel (UIC) requirements; administrative actions, civil judicial acions, and
criminal judicial actions. Guidance for choosing smong the different enforcement avenues can be found
in the documen, "Choosing Betwsen Criminal, Civil and Admimstrative Action for UIC Violadons.”
This puidance was rekeased on Decernber 22, 1986, with 2 memo from Offica of Drinking Wa'sr
Director Michael Cook calied, "Transmital of PWS and UIC Administrative Order Tsruance Guidance —
ACTION MEMORANDUM."

This document sats forth the policy of the 1.5, Eavironmental Protecfion Ageacy, Office of
Crouwsd Water and Drinking Water {OGWDW) and the Cifice of Enforcemem (OE), for establishing
appropriate civil judicial and administrative settlement penalti=s in the UIC Program, This applies
1o all UIC acions inidated afer the effective date of this policy and to pending enforcement cazes in
which the government has not &1 transmittzd an approved orel or written penaity demand to the aleged
violator. This policy provides, based on the circumstances of the case, the lowest peralty figure which
the Fedaral Goverament is generaily willing to accept in setuément; however, there may be
rircumstdnees 5o sgregious that the Federal Government should not even consider acceptance of such 2
figure and should instead seek the skamutory maximum. This policy implemens EPA's Policy on Civil
Pegaliies (#OM-21) and Jpecific 2 achas 1o Pepalty Agsegements (#GM-21).

An appropriate penalty is one that accomplishes three objectives. First, it should deter violadoens
of the law by plating the violawr in a worse position financially than those who have compliad ina
umely fashion. Secondly, there must be fair and cquitabls treatment of the regulated community,
Therafors, the penalty should be consistent wilh he Agency’s penalty policy and promets a more
consistent approach ¢ the assessment of civil judicial peralties, while allowing for facwors unigue W the
UIC Prograr. Thirdly, the penalty should result in expedidous msolution of he identified problemds].
Such resolution can be achieved through an incemive, such as mitigating the penalty for supplemental
environmenmi projects, or a disincentive, such as increasing the penalty figure for recaleitrance or for
degree of willfulness if senlement negotations ars drawn out.

This policy is purely for the use of U.5. EPA enforcement personnel in settling cases. EPA
reserves the right te change thix plicy at any time, without prior notice, or 10 act at vaciance t¢
this policy. This policy does not create any rights, implied oe otherwise, In any third parties. This
policy supersedes the UIC Program Adinistrative Ordec Serlement Policy itsued on January 24, 1992
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Pleading — Other Types of Penalfies

This pelicy only establishes how the Agency calculates the minimum penalty for
which it would be willing o settle a case, The development of the penalty amount 1o plcad
in an administrative or judicial complaint is developed independent of this policy, except to
the extent the Agency may not seak a settlement penally In ecess of the statutory maximum
penalty it is seeking in the complaint, Further, at trial (or in an administranve hearing) the
Agency will seek a penalty based on the statutory maximum and the penalry factors which
the court is instructed to consider. Of course, the Agency will not use the settlement Penalty
Policy in arguing for a penalty at trial or ir. an administraive penalty hearing. In
pleading for penalties in judicial or administrative complants, ptease refer to guidance by OE
regarding the distinctions among pleading, negotiating, and lifigating civil penaltics for
enforcement cases,' Although the guidance was written for cases brought under the Clean

water Act, it is a'so nseful in Safe Drinking Water Act actions.

Documnentation

Each compenent of the settlement penalty calculation {economic benefit, gravity and
any adjustments) must be clearty documented with. supporting matenals and written
expianations in the case file and provided to Headguarters for review and approval as
required. Special care should be made to fully explain in the case file any adjvstments for
litigation considerations or ability to pay. Any subsequent recalculations of the penalty based
on new information should 2lso be included in the file,

Documentation and explanations of a particular settlement calculation constitute
confidential information that is outside the scope of discovery and FOIA requests, which is
protected by various privileges, including the attormey-client and attorney work-product.
‘While individual settlement penalty calculations are confidential documents, this penalty
policy ts a public document and may be released to anyone upon request. Further, as part of
setrlement nepotistions between the parties, EPA may release parts of the case specifis
settlement calculations. The reieasz of such information may only be used for settlement
negotiations in the case at hand and, of course, may not be admitted into evidence in a inal
or hearing.

Qutline of the UIC Seulement Policy

This policy incorporates, direcdy or indireetly, cach of the statutory concepts ligted under
Seztion 1423{c}{4)B) of the Safe Drinking Water Act, which putlines the factors the Admipistrator must
ke im0 azcount when dersrmining a civil penalty. .

b Sma Guidanze on ihe Distinctions Among Pleading, Negoliating, and Lirigating Civil Penalties for
Enforcement Cases under the Clean Water Ag, OECM/OW, January 19, 1589,
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The remainder. of this document provides step-by-step guidance for calculating settlement
amounts. A separate catculaton showd be performed for gach violation. The first step is to calculate
the statutyry maximum. In adminiszradve actions, the maximum for Class I weils iz §35,000 per day per
violadon and for other Classes of weils he maximum is $10,000 per day per violadion. For ail well
Classas in adminigtrative actions, thare is a celling of $125,000 per violation. The maximum for civil
judicial penalties is $25,000 per day per violaton with no ceiling. The statutory maximgm serves as &
limit which the sztlement amount cannot exceed; the case 12am can always choose to assess the stutory
maximum penalty if the circumsmnces of the case warrant such action. The next step is to caloulate the
economic benefit of S vicladon, a process described in Sectiom 11, The third step, covered in Secton
[, is calcuiadon of the gravity component. The final step, descnibed in Secdon IV, Is applying
adjustment fictors 10 the combined economic benefit and gravity compenents.

The appendices provide material o support the sértlement penalty calenladon process. Appendix
A provides a list of common UIC program violations by level of sariousness; this list is a guiceling for
categorizing violitiors when calcalating the gravity component, Appendix B provides an sxample
_ worksheet to use for calculating setflement amounts with this policy. A scparate worksheet caleulation
showd be carried out for eacn violation. Appendix € is a Summary Workshest for recording
informaton on multiple violadons, Appendix B is a Glossary of Terms.
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I1. Economic Benefit Component

Agency civil penalty policy mandates recapuring the economic benefit accrusd to the violator as
a resalt of noncompliance. EPA polity states thal "penaites generally should, at 3 minimom, remove
any signiftcant econemic benefits resulting from frilure to comply with the law.” {GM-21}). These
vencits accrued 10 & violator as a result of noncompliance are referred to as the Economic Benefit
Component. This compenent 5¢rves as the hase sttlement amount 0 which the Gravity Component is
added. The calculation of sconomic bemefit must be in writing and remined in the case file. [tis
enforcement privileged material and may only be disclosed upon decision of the case tzam.

EPA has a standard policy and mzthodology for calculatng econnmic benefit. This
methadology. based on caleuladon of avoided and delayet costs of noncompliance, is deseribed in detsil
in the "BEN Usar's Manual™ {revised 1993).? Case teams should calculaie cconomic benefit of
moncampliance using the BEN model.

The BEN model methodelogy incorporates three types of costs: initial capital investments,
etther ope-time or recurring; ons-time nondepreciable expenditures, either ax deductble or not; and
avoided anmuaal sxpenses, The following paragraphs give examples of cach of these costs relevant w the
UIC program. For detailed guidance, refer to the "BEN User's Manual,” beginning on page IIE-7.

Initlal Copital Investments

Delayed capital investments ace sither one-time or recurring depreciable expenditures which have
heen deferred by the violator's failure to comply promptly with regulatory ‘requirements. The vialator
eventally will have o spend the money i order to achieve complignee, but has accrued economic
benefit by using the money fir other purposes during the noncompliance period. Depreciable cap.tat
expenditures are typl2ally for physical pient or heavy cquipment with a limited useful life. Examples of
viglgtions which rasult in savings from delayed capimal investnents are:

#  Delay in installing monitoring equipment
&  Delay in properly constructing a well
Capital investments can be either one time or recurring. An example of a recurriog capital investment
would be a monitoring system, with & predatzrmined nseful life, tuat must always be ceplaced al the end
of the predetermined period.
(£ the violawr does p0t just delay capiml investments but rather fails 1o make them altogether.

the initial capital investments become avoided rather than delayed o3, The iniial iavestments should
than be realed in the economic benefit calcolation as avoided costs.

Delayed One-Time Nondepreciable Costs

! Beg is m cOmpUter model uitd arrose EPA programs o culculite the coopoin banefit of noncompliance in sexlement
calculation amounts. Detailed informasion sbout BEN and copizs of the "User's Manual® and the "User's Guide” can b
obtaned from the EPA‘s Office of Enibreemment Palicy.
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Delayed one-time costs are nondepreciable expenditures which have been deferred by the
violaor's failure to camply promptly with regulatory requirements, Tha violatar svenmally wiil have to
spend the money in order o achisve compliance, but has acerued economic benefit by using the money
for cther purposes during the norcompiiance period, With the exception of land, most onc-tme
nondepreciable costs are tax deductible. Examples of violations which result in savings from delayed
one-ime, nondepreciable costs are:

#  Delay in contracing for brine removal

®  Delay in setting up a recocd-keaping system

®  Delay in purchas of land required for compliance

®  Delay in repairing 2 well lacking mechanical intagriry

*  Delay of plugging and abandonment in accordance with an approved plan

®  Injdal training of employees [regularly occurring raining must be classified a5 an anneal cost,
oot 2 one-Lime cegt)

Many of the cosk associied with violation of UIC program reguladons are one-dme mrondepreciable
expendirures,

If the viclator does pot just delay one-time nondepreciable expenditurss but rather fails to make
them aliogether, the sxpendinares become avoidad rather than delayed costs, The one-time
nandepreciatle sxpenditures should then be treated in the sconomic benefit calculation as avoided costs.
Annual Expenses

Annual expenses are recurring expendirures tat e violator complaeely avoided through
noncomptiance. These casts will never be incurred,  Annual expenses are the equivalent of operating
and maintenance (O&M) cos. Examiples of vio.ations which resalt in savings from avoided innuzl
£ApEnses ace;

#®  Failure to monitor

#  Failure 10 reain records

#  Failure to carry out regular training of emplayees

&  Failure 10 pay costs of alermative disposal when UIC disposal is into an unautherized well
®  Failure 1 perform required operation and maintenance activides

The casa team will often find that the most appropriate avoided anmual expense is the cost of
slternative {proper) disposal, This iy treated a8 an arnual expense or cperating cost since it is a
pecessary coat of a legal operation if the underground injection well may oot lawfully be used for

injection. To use BEN © caleulate alternmative cost of disposal, the case team should input this
sliernative cost a5 an anmal expense in the appropriae year.




-Wrungl'ul Profits

Finally, BEN ¢an be used 1o calcvlate the presest valus of wrongful profis.  This method of
caleuating economic benefit may be wsed if caloulation of an sconomis benefit from delayed and avoided
costs is not possible; estimates of wrongful profits are typically very imprecise and this is oot the
prefected alternative. To determine wrongful profits in ¢ach year, the case team calcuiates either
revemie from sales lass cost of goods sold or caleulates revenve from sales tmes profit margin  All
three of these figures (sales revenue, cost of gnodt sold, and profit marging are difflcult o dewecmine,
making this calculation of economic benefit a last rasort. The wrongiful profit from sach year is then
entered into BEN as an annual expense, and BEN will caleulawe the prasent value of these wrongful
profis. Case enforcement staff should consult with Headquariers for advice on how tc perform this

analysis.
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ITL. Gravity Component

Introduciion

This section of the policy describes the methodology for calculatng the gravity comperent of
admiristrative znd civil judicial serlements for violatons of applicable UIC requirements. A sspacats
gravity component should be calculated for each viclation, Case eams will first calculate an unadjusied
gravity compenant and will then aaply the Gravity Component Adjustment Factor o determing the final

Eravily copponent,

Calculaning the Unadfusted Gravity Component
Thae unadjusted gravity component incorporates the following variables:
(A) Seriousness of viclation
(B) E:onomic impact on the violaor
(C) Duraton of violation
(D) Number of wells in violaton

The formula incorporating these factors is included on Chart 1 on page 8, the "Unadjusted Gravity
Component Calewlation Formula,” Each of the four component variables is described In mare detail
below.

A Seri ¢ Viclad

The sariousness of violation is the basic factor from which the gravity component is calculated.
The scriousness of violation incorporstes both the potential or actual karm resulting fram the violaton
and the extent of deviation from UIC program requirements. Yiolauons are piaced io one of three
javals. Level ITI infractcns are the least serious; they are typically reporting violstions that do not
threaien the imegrity of the program and pose linle or no direct threat to the environment, Level Il
violatons may be eithar reporting or sther types of infracions; they are more serious than Eevel i
violations but do not seriously threaten the environme:t and would not be classified as Significant
Noncompliance.” Level I viclations are the most serious violations;, these are violstions that threaten
human health or the environment and'or that violate crucial provisions of the UIC program. They would
be classified a8 Significam Noncompliance. Appendix A contains lists of common UIC pogram
violations broken down oo the thres levels, The lists in Appendix A are iranded 1o serve as guides

* Guidanee for determining whether visliions repreaent Significant Noncampliance can be found in: (1) "UIC Program
Definkion of Significunt Noncamplance,” Decombec 4, 1986; (2) VIC Guidance Numbor S8, September 5, 1967; (1) “UIC
Program SNC Deflniion,” September 16, 19587, and {4} “-wrifization of Procedurst for Determining Signifizant
Noncompliknee: Addendum to UIC Pragram Guidance #38," Febrrary 15, 1950
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only sine2 specifle circumnstancas may dictate that a violation lsted in ¢ne catagory may be more or less
serious {n the particular case under review.

B E . he Vil

Economic impact on the violator is an administrative penalty statutory consideradon, from the
Safe Drinking Water Act, in UTC peralty cases. To account for different impacts on viclators of varying
tinancial capability, the UIC seitlement policy incorperates this provislon for all types of cases w
distinguish between different sized businesses and municipalities. Firms are placed in one of three
categorics based on their net sales. Net mles is the first line on any <orporate tax form and equals gross
sales less returns, allowances, and discounts, Case teams should attampt 10 get celiable information as 1o
violator business size {e.g., ffom Dun & Bradstreet repors, tax forms, or audited financial staements)’
in the absence of specific Informaton, case wams should use *heir judgment based on availabls
information and conservative sstimates.

Municipalides are placed in one of three rategories based on their populaton size. Pepulation
and per capita income statistics are readily available fzom sources including the community itsalf, stats
dam or census books, and the Cansus Bureau within the U.S. Department of Commerce, Case teams
should note that ihe policy assumes smaller communities are less able to afford penaltes than larger
communides and therefore are given an adiusment for economic Impact. However, small urban cr
suburban communiti#s oftsn should be treated differentty Fom smail roral communities. Small urban ar
suburban communities may ba very wealthy and abie 1 afford a panalty as easily as some larger
communities. {The case team may wish to refer 10 Ca2nsus Bureau information to determine whether the
municipality in question is part of a Metropolitan Sttistical Area, the Canmus Bursau's term for a
metropolitin region.) Small rural commuynities, on the other hand, are typicaily less fnancially capable
than larger communides.

The economic impact on the violator factor accounts for varying financial capability among firms
and municipalities of different sizes. Tt is intsnded to reisgate the Ability to Fay factor (see p. 117t
sscondary coasideration, invoked only when violators conclusively prove that they are unable o pay the
calculated penalty and are otherwise sble & come intc comptisnce,

In cases where small firma are very profiable or where small communities are very wealthy and
wherz the proposed penalty (without the Economiz bmpact on the Violator adjustment) will not adversely
affect the violator, ths provision may be discount=d. The case team hag the discrztion to use a value of
"1 under this factor regardless of the viglator's business or population siza.

C. Duraten of Violanon

This peralty palicy ascounts for ongoing vicladons by escalatdng the calculated penaity as the
length of viohtion increases. The duration of viclation is defined as the fme from the first day of
roncomp.iance until he compliznce dawe (the day the violator brings the well into compliance). For die
purpose of calculating the length of ongoing violations, a month is defined as 30 days and a partial
manth beyond the last full manth is countsd as an additional month {s.g., a 32-day viclaton is & two-

month vicladon).

D. Number of Wells in Yiolat
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This factor accounis for the fact that 3 number of wells owned by 2 single operator may be in
voladon of the identical UIC requirement; this provision is only w be used when multple wells are in
volafion of tre ldenrdcal requiremenr. In these instances, e case w@am may sither calzutae a separare
penalry for each well or use this muld-well pravision © calculate 2 single penalty. For identical
violations at =5 or fewer wells, thig factor is equal to the number of wells; only when there are 1 large
number of wells in violation does this facwor have an sffact.
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Chart 1

Unadjusted Gravity Component
Calculation Formula: (AXB) X {C + D)

Input Factors
A, Sanousness of Violation
MuRiptier
Yiolajion Caiegery All Clagses
Lavei I £100-400
Lavel Il 441-1,000
Lavel | 1,001-25,000

8. Economic Impact on the Violalar

Municipality
Business Sizae Populaiion
Less than $1 Millizn Less than 2,500
$1 Milion - $10 Million 2,501 - 50.000
Greatar than $10 Millien Gmater than 50,000
C. Duration of Viplation
Length of Viglgtion Factor
1 day 0
2 days - 1 menth g-2
2-3 months 2-5
4 - 7 morths 410
8« 12 months a-15
13 - 18 months 13-25
19 - 36 months 19 -4
37 - 60 manths 7-75
B0+ months B0 - 125+
D. Numbar of Wells in Viclation
Number Eactor
1:25 Actual number af wells
28 - 50 2E -50
51- 100 35 - 100

1404+ 80 - 00+

Muttiplier
0.
Q0.7

1.0
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Adiustment Factor for the Gravity Componemt

The gravity component adjustment factor permits increases or decreqses in the gravity

zomponent to account for a viclator's compliance hisiory; lavel of cooperation/noncoaperation, and the
willfulness or negligence associaed with the violabon,

When considering an appropriate figuee for gravity component adjustmem facioc, the rase team

should consider the following specific factors:

Number of previous viclatons
Similarity of any previous violations
Yioltor's response 1 pravious viclatons and snfoccement actions

The rapidity with which this violadon was carrected oc damage was mitigated prior 1o the
entorcement acton

The lsvat of effort put forth by the violator to correct the viclation and raspond to the
enforcement action*

Whether the violator delayed release of information or employed other delaying tactics
Degres of control the viclator sxercised over the violaton
Foreseeability of events leading o the violation

Level of precautions that were aken 1o avoid the violation

Based on these axd other appeopriate facors, e case team may decids on a gravity component
adjustment factor ranging from minus 30 0 plus 150 percent. Case teams may not consider a reghecrion
of the gravity component basad on a history of compliance. The unadjusted gravity component is then
multtiplied by thiz Factor and the resulting figure is added 10 the vmadjusted gravity componsnt 10
determins the firal (adjusted) gravity component.

! Good faith does oot occur after an eoforcemens action is commenced,
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IV. Determining the Final Settlement Amount

The preliminiry setilement amount is the sum of the Gravity and Economic Bepefit Compenants,
However, wo factars may be used to adjust the preliminary settlement amount:  ahility to pay and
lingaion considerations. Both of these factors are external to benefit derived tirough noncompliance and
o e seciousness of the vicladan and both factors may be uszd only w0 adinst proposed selement
amounts downward. Aqny adiustment must be fully documented ard retained in the case file. Such
information is typically audited by the General Accounting Office and EPA's Inspector General. This
chaper deser.bes the use of the ability to pay and lidgados consideratdong adjusement factors. In
addition, this chapter discusses the use of Supplemenl Ervironmental Projects to raduce panaty
amouwts,

Abiliuy to Fay

The Agency will not generally raques: penalty satilements that are claarly beyond the means of
the violator. The casz team rypically should se=k to settle for as high an amount as the case team
believes the violaor can afford without seriously jeopardizing the violator's ability to continue operations
and to bring the well into compliance, Therefore, EPA may consider the ability to pay a peralty when
arriving at a specific final peralty assessment, However, e more serious the vioiation the greater risk
EPA should accept that impositon of a peralty will result in closuee of a violator's business. According
to the Agency's penalty framework, GM-12, "EPA reserves the option, in appropriate circumstances, of
seeking a p=malty that might put a company ont of business™ (p. 23). Also, where the cass team belisvag
the violator will pot be atle to bring the well operation ink compliance no matter what the penalty
assessment, the penalty should not be adjusted downward based on ability 10 pay.

The burden to demonstrate inability to pay, as with the burden of demmonstrating the presence of
any ritigating circumstapces, rests on the violator, In addidon, if the violator fails w provide sufficient
information 1o support a claim of imability to pay a penalty, than the case development taam should
disregard this factor in adjusting the penalty. At i minimnm, the vipiztor must provida three years of
Faderal tax returns. Where possible, the case team should also have the violalor provide 2 certitied
tinancial statement prepared by a Cerified Public Accouniant. The Agency has developed a compater
model called "ABEL" which helps deermine the ability of a violator to afford a penalty, [f the Region
i5 sdif unahle W judge the validity of the cfaim, evaluaton by an outside sxpert consulmnt may be
NECERSATY.

When it iz delermined that a violator canrot afford the penalty prescribed by this policy, the
following options may be congiderad:

¢  An insiallment payment scheduls with appropriate interest accruing o delayed paymems. The
first payment mist be received within 60 days of final serlement.

® A penalty reduction.

& A quit against the individual violator{s) if the company has no assets.
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A reduction in the penalty amount is a less cesirable alternatve than a delayed payment schedule,
although installments beyond three years ace swrongly discouraged.

Litigation Considerations

Many enforcement cases may have weaknesses or equitable problems that could be axpectad 0
persuade & Courl t0 15553 a perulty le3s than the sawtory maximum amount. The simple existence of
weaknesses in 3 case, however, should not automatically result in a Itigation consideration reducton af
the preliminary penaity amount {(economic benefit + gravity). The government should evalusie every
penalty with a view mward the potental for protracted liigation and anempt (o ascertain the maximum
civil penalty the court (or adminlstrative law judge} is likely o awazd if the casa praceeds to trial {or
administrative hearing). The basic mle for liigation consideratlons is that the government may reducs
thes amount of the ¢ivil penalty it will accept at ssttlement to reflect these consideraticns (i.e.,
wealknesses or equitable issuss) where the facts cemonstrate & substantial likelihood that tie govemment
will not achieve a higher penalty at trial.

Since the setfement penalty is meant t represent 3 rrasonable compromise of EPA's claim for
the statulory maximum, before making a setfement offer EPA must detarmine the statutary maximum
penalty and estimats how largs a penalty the government might obuin if the case wers to proceed to
trial. Criven the limited number of judicial opinions on the issue of penalties in UIC zases, Agency legal
staff must use their best professional judgment in assessing whay peralty a court might assess in the case
at hand. Any adjustments for liigaton coosiderations must be wken on 2 factual basis specific to the
case,

While there is ne universsl list of litgation consideraions, there is a list of factors that should be

considersd in evaluating whethes the preliminary settiement penalty exceeds the penalty the Agency
wouid likely obtain at trial. Powential litgation consideratdons could include:

|. Known problems with the government's evideace proving liability or supporting a civil
penalty;

1, The zredibility, reliability, and availability of wimesses;’

3. The informed, expressed opinion of he judge assigned to the case {or person appeinted by
the judge to mediate the dispute), after evaluating the merits of the case.?

5 The ceadibility and reliability of witnesses relates t> their demeanor, reputation, inuthFulpess, and
impeachability. For instance, if 2 governoweat witaess hay made statenwmis significantly contradiciory to ths
position be is to support at triaf, his ciedibility may be impeached by tho mspondent or defendant. The
. availability of a witness will aifect the settlemens bonom-line if ke witnes canmot be produced at irial; ¥ dos
oot rElate to the isconveni=ocs or expess of producing the witne at trial,

' This factor, except a3 provided below with respect ta the record of the judge or other trier of fact, may
not be applied in anticipation, or af the stags of injtial referral, and should aot be distorted by taking at (ace
value what a judps altsmpting Lo sacourage & seitlement might say. This factoe doss aot apply o cases referned
under the pre-referral negotiaticn guidance, since such PR szitlements oceur before the assignment of o judge.
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<. The record of the judge assigned to the case in any very smilar case or other environmena]
enforcement penalty case. {In contrast, the repuation of the judgs, or the judge's genecal
demeanor, without a specific penaity or legal statrment on a similar case, is rarely sufficient as a
lidgation comideration,)

5. Assurances by Federal, State or tocal ragulaters that the respondeat or defendant credibly
may argue led it w believe it was complying with the federal law under whick EPA ig seeking
penaltiss,

&. The payment by the defendant of civil pemaities for the same violations ina case
brought by another plaindff.”

7. The development of new, relevam case Law."

E. A blend of troublesome ficts and weak legal positions such that the Agency faces 4
significant risk of obaining a negauvs pracedenat at wial of nadonal significance.

In evaluating the list of possible Ldgadon consideraticns set farth in 1. - B, above, the Region
showd evaluate each consideration for the impact it is likely to have cn the Agency's ability o obain a
trial penalty .0 excess of the prelimimry sentl=ment amount. Before a complaint is filed, the application
of lifgation considarators is cften premature, since the Agency generaily does nct have enough
information to fully evaluate ligadon risk, Reductions for litigamion comsiderations are more likely o
be appropriawe after the Agency cbtains an informed view, through discovery and settlement artvides, of
the wealmesses in ity cass and bow the specific court views penalties in the casa.

The Agency reccgnizes that this quanttative cvaluation of lidgation consideradan often reflects
subjective legal opinions. Thus, a Regional offics may reduce the preliminacy penalty amount by up
one-third the gravity amount for lingatdon considerations without Headquarters approval. Of course, this
reduction must be clearly explained in the sealement case flle.

In evaludting possible liigation considerations, Azency staff should recogniza that litgation
considerations dg not include;

a. The Ragion's desire 1o minimize the resource investment in the case.

TIf the defendant has previously paid civil pepalties for the sama violations to snother pluinkiff, this faclor
may be used %0 reduse the amonnt of the settlement penalty by no more than the amount previously paid for the
same vivlations, Jecawse a viclator is renemily lisbls to more than one plaintiff, twe prior payment of a civil
peaalty should noi genzrally result in a dollar-for-dollar reduction of the Agency penalty sattlement amount. If
the previous case inciuded other viotaticns, only a porticn of the penalty already paid thould be considersd Lo
reducing the pesalty in the cass at hand.

' Between the time the Region initistes ar refers a case, vew case law relating to labality or peasity
sssessment may Lffoct the sireogth of the Agency's lsgal argumenss. Tn that circumatance, the Region omy
gpply litigntion considerations o adjust ity initial peralty sellemest figure. OF conrse, new positive case law
can be ussd 1o bolster the proliminary settlemeni amount.
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b. A generalized gaal (in opposition m established Agency policizs) to avoid litipation
or t¢ avoid potentigl precedendal areas of the faw ?

¢. A duplicative staiement of elemernts included or zssumed elsewher: in the Penalty
Policy, such as inability o pay, “good faith” or 2 "lack of willfulness” by a respondent
or defendant

d. Off-fe-record smiements by the court, before it hag had a chance to evaluate the
specific merits of the case, that large penalties are not approprizte, are ge=nperally, by
themselves, not 3 reason to raduce the preliminary setlement penalty amount.

The case team should selzct 1 value for lidgaton considerattuns between zero and 100 percent,
where 100 percent represents the belief that EPA has & strong case and the Presiging Officec or judge is
unlikely o reduce e award based on the factors outlined in this section. A zero percent rating would
indicate hat the zase wam believes a Presiding Officer or judge would grant no award. Justification for
choosing any value other than 100 percent must be documentsd and includad in the case fle. The value
shoud then be included in the Settlement Policy Calculation Worksheet (Appendix B) under Step 4,
lzanar (I}.

Supplemental Environmental Frojecis

Supplemnental Environmenial Projects (SEPs) are pollution prevention, recycling, or other
projects which ase not requirsd o brng 2 viclator int> compliance but which wilk result in significant
environmental benefl if andenakzn, If carried out correctly, these projecs can lead © reduction of
minimum sedlement amounts. EPA’s Office of Enforcement has issusd a national policy on the use of
supplemental environmental proiects in EPA sertlaments, "Policy on the Use of Supplementa)
Environmentil Projects in EPA Settdements,” February 12, 199¢.

Case wams considering the use of SEPS 0 mitigate settlement armount should follow the 1991
Folicy and any subsequent revisions. The SEP Policy describes the circumstances under which SEPs zan
be considersd in setdement calculations and kow they should be treated when calculating settlernent
amounts. Note tat any administrative order or civil judicial action that has the settiemen amount
reducad by inclusion of an SEP which involves substimte parformancs or has a “horizontal” nexus, as
that t=rm is defined in EPA policy, must be appravad by the Office of Enforcement. Supplemental
environmrentzl pmjects can be used tp reduce the cash pavment but not © a value below the Ecotomic
Bepefit component.  Alse, the reduction can oot reduse the wal value of the violator's satdement {cash

® There are times when the Ageacy and the Department skould fully litigase & civil or criminaf case 12 it
may create o beneficial precedent for the Federat government. An exampl is U8 v, Midway Heights Coupty
Water Distct (6895 F. Supp. 1072, L0786, E.D. Cal. 1983), in which the court fouad that 1) the definition of
humon coasumption extends beyond juat ingestion and is broader *han mertly whedher the service population
drinks the waler, and 2) the presence of organisms that were accented indicators of the patential for the spread
cf saricua disenss presentad an imminent {and substaatial) epdipgervoent, ragardless of wheiber st illnesses
tad besn reported.
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| payment plug the afier-tax net present value of the SEP as calcolated by BEN) 1o 2 value below the Final
Szalement Amount calculated using this policy.

¢



Appendix A

Level I, Level Il, and Level HY Violations




Level | Violationg*: -

Potential for Significant Environmental Contamination

Violation

Failure © damonsirate mechanical
integrity regyiing in potential or
actual contamination of a USOW
Jnautherized injectien

Failure 15 operala propary

l8.g.. Qvarpressura)

Fallure to prevent moverman into

& USDW of ityids that may cause a
viglation at an MCL

Failure to comply with a
compliance schadule in 3 pormit

Failure t¢ comply with an
Administrative Craer

Falsifying infermatior?

Failure to construct wall
Fropérly [casing and cementing}

Failure to plug and acandan in
sccodance with sn appraved plan

Unauthorizes plugging of 3 wel
in an unautherized manngr

S r Aegut Ci

144.52(3)(81, 146.8, 144.51/p),
144.28(g), and 144.12(a)

144 11, 14493, 144.144),
144 21(a), 144.22(a), and 144.27

144 28(), 144.51{a),
144.52(a), and Part 145

144.12{a) and 1431

14453 and 144 51(1(5)

1423(c)

144.51(0), 1445(c), and
1431

144 28{a}, Part 148, and
ralevam pars of 147

144.23(b), 144 .28(c), 144.51(1),
i44.52(a)(6}. and 146.10

144 28(c), 146.13 and 144.51(0}

‘Thig st of vietations 1 iManded only as guidance, Unique circumstances of indivicual cases may
lead case teams 1o classfy violations not listad here as Level | violations or 1o classiy a vialmien nstad
hare at a different laval.

*A unique violation that, athough ot directly linked 18 emvimmmental hamn, i considered a sanclis.
Level | violation. Cage teams should congider cnminai progecution for this vielation.




Lovel Il Violations®:

Critical Program Elements

Talivre ty zhow evidenca of or to
maintain financial respansitility

Failura B manitor

Substarttial failure to comply

with oparating requirermnenis

FailLre to conduct an MIT upon lawhul
requast of the Agency or within legal
deadlines and theraby demonstraxie
Mechanical integrity

Failura to submit a plugging and
abangdorrmant plan

Failura to allow inspectin and entry
Falure t& apply for a permit

failure 10 submit an anmuzal report
Failure ta transiar a parmit proparty

Failure to submit 24-Hour mpornt
andior written fellow-up

Failure to submpe information

SDWA or Regylatery Citaton

144.20(d), “44.32{a)(7) and
144.80-144 70

144.28(g), Part 146 ana
144.51(a} and {}

144.28(1, 144.51{a) and (&)},
and Part 146

144.28(9)

144.23(h)(2) and
144.28{c)

144,51 ()
144.25, ang 144.31
144.28(h)

144,39

144.28(d) and
144 51{)(6)

14427

“This list of violations s intencies only ag Quidance. Liniqua circumstanzes of individual cases may
'2ad cass# taams to ciassifty violstions nat listed hara as Leval Il vioiations or to ctassiy & vielation listed

hera at a ditarant laval.




Lavel Il Violations*:
Other Violations

Vidlatiun DWA tery Citation

Failure to refain reconds - 144.28{) and
144.51())(2)

Failure 1o make 144 233},

required notiication 144281 )& 20,
144.25{N, 144 28(g
144.51(h&{n), and
144141}

Falkure tr submi a repoet, 10 submi 144.28(h} and

a cemplete repart, to submit a 144 28{k)

timaly report, to submit an
accurate report

Failyre 10 submit invertory imtermation 14426 ({d)

N alimely tashion
Failure ts submi information 144, 1d(c}, 144.26.
and 146.52

*Thit list of violations ig intended only as guidancs. Unque circumstances of individyal cages may
faad case 1eams to ciassify violations not listed hera as Levet 11l vialations or to classify a violaton | stea
here at a diffarent level.




Appendix B

UIC Program Judicial and Administrative Order Settfement
Penalty Policy Calvulotion Worksheets




UIC Program Judicial and Administrative Order Settiemant Penaity Pollcy
Indlvidual Violatlon Settlement Calcuiation Worksheat

Preliminary Information

Name of Person Filting out Form:

Data:

OpsratorFacillty Name:

Class of Well:

Viclatian:

Step 1: Caleulate Statutory Maximum {Judicial and Administrative)

(@) Length of viclation {in days):

(b) Maximum administrativa panaity per day: $5.000 (Class |l wells} or

$10,000 (Ciass |, I1l-V)

(¢) Number of weiis in violation-

Judicial Statutory Maximum: (a) * 25,000} * (¢} =

" 25,000 * = §

Administrative Statutary Maximum: {a) * (b) * (¢) =
L] | = $

Step 2: Calculate Economic Banatlt Component

Detarrrine present value of avoided and delayed costs, using BEN maodal
{attach all BEN printouts). :




UIC Settiernem Penalty Falicy Worksheet
Page 2

Step 3: Calculate Gravity Component

Refer fo Chant 1, Unadiustsd Gravity Componant Calculation Formula (p. 1Qin
Policy) to datarmine appropriate value for each of tha four factors [A) through (D).

(A} Saricusness of violation {$100-25.000): $

(B) Economic impact on the viclator [0.3, 0.7, or 1.0y
(C) Buratian of violation (0-1254+);

{2} Number cf weils in violation (1-125+):

(E) Unacusted Gravity Component: (A} * (B} * [(C) + (D)) =

- 1[-

+ ] =

{F) Gravity Component Adjustment Factor {-30 to +150%): %
Gravity Component: (E) + {{{F)/100]*{E)} =

+ [ /100) * | =

Step 4: Apply Adjustment Factors to Sum of All Economic Benefit and Gravity
Campaneniy

{3) Calculate Preliminary Satttament Amount:
Economic Benefit Components + Gravity Componants:

(M} Maximum Ability to Pay:

() Adjustment far Ability to Pay: if (H)<(G), :hen (G)-(H), olse zero =

(J} Litigation Consideratons (0 to 100%): Y
(0 = vary waak ¢ase, 100 = gocd casa)

Flnat Ssttisment Amount: [(G) - ()] * [(J)/100); - ) 100)=




UIC Settierment Panglty Policy Warkshaet

) Page 3
Adjustment Factor for the Gravity Compcnent
Caiculation Worksheet
Viclator ar Casge Name.
Case Team Member Nams/Date:
Factor Commant Adustment
History of Viclatlon (« only)
*  Number of pravious violations 0
+  Similarty of previous violationg {+)
*  FResponse to previous violstions {+)
and enforcemant actions '
Degree of Cunporaiinnfﬂuncuuporaﬂun
- Rapidity of violation correction and/or (-
damage mitigation prior to anforcement action
«  Effort put forth by violator to corract (+}
violation in response to enforcamant action
«  Use of delaying tactics (+)
Wiltuinssa/Negligence
«  Control avar violation {+/)
» Foresesabllity of events leading to {+/-}
violation
*  Precautions taken to avoid viclation {+/-}
TOTAL: -
{-30 te +153%)




UIC Seitternant Penalty Folicy Worksheat
Page 4

UIC Sattiement Penalty Policy Calculationa

Duratlon:

Start date of violatlon:

End data ol vinlation’

Duration of vlalation:

Economie Impact:

Gross sales vaue:

Source of information;

Economic impact an tha vielater (0.3, 0.7, 1.0):

Other Caiculations:



Appendix C

Summary Worksheet




Summary Worksheet for Multiple UIC Viclations

Administrative statytory maximum:
{$3,000 or $10,000 per day or $125.000 total)

Civil statutary maximum:
($25.000 per day)

Total econamic benefit componant:

Total adjusted gravity component:

Toml Snal semiement amount:

SUMMARY OF COMPONENTS BY INDIVIDUAL VIOLATION

e iy

Violation Economic Benelit Adjusted Gravity Final Settlement
Totals:
_

-



Appendix D

Glossary of Terms




Glossary of Terms

Adjusted Gravity Component The end product of applying the Adjustment Factors o the
Unadjusted Gravity Component.

Adjustment Factors (Prelimipary Setlement) Thesc factors are Ability to Fay and Litigation
Considerations. The case t=am has the ability o adjust the Preliminary Settlement Amount
up or down based on details of the specific violation in the rwo Adjustment Factor categornies.

Anoygl Expenses Poliution control costs, typically operation and maintenance costd, that the
violatar completely avoided by delaying compliance or by ignoring the regulatory
requirement. Annual expenscs are one input used in the EPA's BEN computer model and are
a porton of the Economic Baneflt Component.

Current Dollags  The benefit. in current dollars {i.e., doliars at the time the penalty is paid), of
viclatons that have taken place in the past  Annual Expenses, Delayed One-Time
Mondepreciable Costs. and Initial Capital Investments must be escalated to Current
Dollars. This calculation is performed by the BEN computer model.

Mﬂmiﬂdmm These are nondepreciable expenses that have been
delayed by the viclator's failure to comply promptly with regulatory requirements. Many of
the delayed costs associawd with UIC violations will fall into this category which includes

land purchase and well repairs. Most cf these coxs are rax-deductitle. although land is not

Ecopomic Benefit Component The sum of the present, wax-adjusted values of Initial Capital
Investments, Delayed One=Time Nondepreciable Costs. and Annual Expenses. It s
calculated using EPA’s BEN computer model.

Fjpal Settlement Amoynt The Preliminary Seitlement Amount after adjustment according
1o he Adjustment Factors (Preliminary Setilement).

Gravity Comyponent Adjugtment Factor The elements incorpotated in this factor include the
degree of willfulness, good faith efforts to comply, history of violatdon, and other slements
not incorporated into the Unadjusted Gravity Componaent. The case team has the ability ta
ad:ust the Unadjusted Gravity Component vp or down within a fixed range based on deuils
of the spesific viatanon.

Independently Assessable Viplgtions These arc dissimilar violadons. A separate Adjusted
Gravily Compoaent and Econoinic Benefit Component must be calculated for each of these
violations.

-




