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Concept Paper on | nplenmenting the
New Source Review Programin Transitional Areas
Under the 8-hour Ozone Standard

Pur pose of Concept Paper

We, the Environnental Protection Agency, are committed to
devel opi ng fl exi bl e, conmon sense approaches for inplenenting the
New Source Review (NSR) program under the new 8-hour Nationa
Ambient Air Quality Standard (NAAQS) for ozone. Consistent with
the inplenmentation framework set forth in the President’s July
16, 1997 Directive,! we intend to m nim ze the changes States
will need to nake to their existing programs in ozone
nonattai nnment areas that will be classified as transitional.
Thi s concept paper describes how we intend to address the NSR
requi renents under part D of title | of the Clean Air Act (the
Act) consistent with the President’s Directive and taking into
account the regional nature of the ozone problemand its
potential control strategies. W wll incorporate provisions
reflecting these approaches in a forthcom ng rul enaki ng that we
expect to propose by March 1998 and pronul gate by Decenber 1998.

Summary of Transitional Program Requirenents
From t he perspective of sources, transitional program
requirenents will be very simlar to existing nmajor source

! The July 16, 1997 Directive is entitled “Inpl enentation
of Revised Air Quality Standards for Ozone and Particul ate
Matter.”
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preconstruction review requirenments under State Prevention of
Significant Deterioration (PSD) prograns. W expect only m nor
changes will be necessary to States’ current permtting prograns
to accommodat e these changes. New or nodified maj or sources of
ozone precursors in transitional areas would be subject to a
maj or source threshold of 100 tons per year. Although
transitional NSR prograns will require that major new source
grow h be offset, in contrast to the current process where
sources obtain offsets, sources wll be able to rely on “pool s”
of em ssions reductions generated by States through their
regional or local control strategies. Consequently, the burden
on individual sources for finding offsets will be elimnated.
Changes to the Best Avail able Control Technol ogy (BACT) analysis
under the PSD programw || take into consideration the regional
nature of sone pollutants, such as ozone formation. W expect
this to result in technol ogy decisions which will satisfy the
Lowest Achi evabl e Em ssion Rate (LAER) technol ogy requirenent for
transitional areas.

Progranms for Transitional Nonattainnment Areas

One of the flexible, comobn sense strategies in the
President’s Directive is a new classification for areas that are
attaining the 1-hour ozone standard, but not the 8-hour standard,
by the year 2000. These areas may be classified as
“transitional” ozone nonattainnment areas if they neet certain
requirenents.

In the eastern United States, nbst new ozone nonatt ai nment
areas are expected to attain the new 8-hour standard solely by
i npl enmenting control nmeasures to conply with our rule for
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regional nitrogen oxide (NOx) reductions.? These areas are
eligible to be classified as transitional if, by 2000, they (1)
are neeting the 1-hour ozone standard, and (2) submt attainnent
pl ans that include control neasures to achieve the required

regi onal NOx reductions, and, for the very few areas that may
need them (3) submt any additional |ocal control neasures
needed for attai nment of the 8-hour standard. The attai nnment
plan submttal date of 2000 for transitional areas is 3 years
earlier than is otherwi se required for areas not neeting the 8-
hour standard. Areas that are not subject to requirenments for
regi onal NOx reductions are also eligible to be classified as
transitional if they (1) are neeting the 1-hour ozone standard by
the year 2000, (2) by 2000 submt plans containing |ocal control
measures that will result in attainment of the 8-hour standard,
and (3) provide for the inplenentation of these neasures on the
sanme time schedule as the regional transport reductions.

After making nodest revisions to their prograns for
review ng new and nodi fied major sources, States will be able to
use these prograns to neet NSR requirenents in transitional
areas. Because a prerequisite for the transitional
classification is that areas be in attainnent of the 1-hour ozone
standard, it follows that, in nost instances, the existing
prograns in those areas will be State Prevention of Significant
Deterioration (PSD) prograns.

Several factors warrant a flexible approach for inplenenting
NSR in transitional areas. Transitional areas, by definition,

2 On Cctober 10, 1997, EPA's Administrator signed a
proposed rule that if finalized, would require 22 States and the
District of Colunbia to submt SIPs that reduce em ssion that
contribute significantly to the regional transport of ozone.
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will not be violating the 1-hour ozone standard. Moreover, the
vast majority of these areas will be able to attain the new 8-
hour standard solely through regional NOx reductions and hence
are only tenporarily nonattainnment. |In order to receive the
transitional classification, areas will need to submt an air
quality plan based on the regional strategy and, if necessary,

i ncl ude additional neasures denonstrating how the standard wl|l
be attai ned.

We believe that early adoption of attainnment plans will |ead
to em ssions reductions and, therefore, health benefits earlier
t han woul d ot herwi se occur. W believe the transitional
classification for ozone nonattai nnment areas is authorized in
light of the statutory authority Congress has provided under the
Act and under general principles of admnistrative | aw and
statutory construction. W have provided flexibility for areas
in the past, and we have interpreted and applied the Act
pragmatically, consistent wwth its objectives, in order to avoid
i nposi ng unnecessary burdens on States and sources. The
transitional classification is consistent with these prior
efforts, and it represents an application of those principles in
a new cont ext.

NSR Perm tting Requirenents

Under the Act, permts issued to major new and nodified
sources of ozone precursors in ozone nonattai nment areas mnust
meet NSR requirenents set forth in part D of title I. Under
EPA' s interpretation of the Act, while part D subparts 1 and 2
apply to areas designated nonattai nnent for the 1-hour ozone
standard, only subpart 1 applies for the new 8-hour standard.
Consequently, the NSR requirenents for transitional areas are set

4
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forth in section 173. Section 173 primarily requires that
prospective new or nodified nmajor sources (1) obtain em ssions
reductions (i.e., offsets) to offset their projected increased
em ssions, and (2) conply with LAER This section addresses
these requirenents as well as the major source applicability
threshold, the pollutants that wll be considered ozone
precursors, and other NSR program requirenents.

Em ssions O fsets

A key provision of the part D nonattainment NSR programis
that a new naj or source or major nodification to an existing
maj or source may be permtted in a nonattainnment area only when
its proposed em ssions would not interfere with reasonabl e
further progress (RFP) towards attai nnent of the applicable
NAAQS. Typically, the permt applicant has been responsible for
show ng, anong ot her things, that the increased em ssions from
the project will be offset by sufficient creditable em ssions
reductions fromexisting sources. This denonstration generally
takes place in a source-specific reviewin which the permt
applicant identifies and receives approval for offsetting
reducti ons.

To qualify as NSR of fsets, em ssions reductions nust (1)
result fromsufficient contenporaneous reductions in actual
em ssions, (2) be obtained fromthe sane nonattai nnment area or
anot her nonattai nment area of equal or higher classification that
contributes to the NAAQS violation in the area in which the
source woul d be located, and (3) conply with other creditability
criteria pertaining to the quantifiability, permanence, and
enforceability of the em ssions reductions. An offset may be
secured from existing sources that agree to creditable and
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enf orceabl e reductions of their actual em ssions (such as through
the installation of additional air pollution control devices, a
switch to a cleaner fuel, or a curtailnment in the |evel of
operation), fromsources that shut down, or from offset “banks”
that sone States have inplenented to track em ssions reductions.

In contrast to the current, source-specific process for
obtaining an offset in nost States, for inplenentation of the NSR
programin transitional areas, we are encouraging States to rely
on intra- or interstate “pools” of em ssions reductions to neet
the offset requirenents of part D Ofset pools would be
conposed of actual em ssions reductions that wll be achi eved as
a result of regional (and sonetines local) NOx contro
strat egi es. States would all ocate a subset of their em ssions
reductions generated as part of the regional strategy for the
pur pose of offsetting new source growh. States also would be
responsi bl e for managi ng the pool of offsets and their
availability to individual sources. Hence, where a pool of
of fsets is available, the burden on individual sources for
finding such offsets will be elimnated. Furthernore, in
contrast to offset ratios ranging fromone-to-one to one-and-a-
hal f-to-one for the 1-hour ozone standard, we intend that
em ssions increases fromnew or nodified maj or sources of ozone
precursors in transitional areas would be offset with an equal
actual em ssions decrease, that is, with a one-to-one offset.
Thi s i nnovative approach to neeting the offset requirenent should
ensure no additional burden to sources conpared with the existing
PSD anbi ent i npact requirenents, because offsets will be drawn
froma pre-existing designated pool.

We believe this approach is perm ssible so |long as the use
of such reductions as offsets is consistent wwth section 173 of
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the Act and the State’'s attai nment strategy. For exanple, a
State that wll achieve a certain |evel of actual em ssions
reductions as part of its NOx regional transport strategy could
allocate a portion of those projected reductions to an of fset
pool for anticipated new source growmh. The State could then
rely upon such em ssions reductions to neet the nonattai nnment NSR
of fset requirenents for permtting major sources. |f necessary,
the State may also include in its offset pool em ssions
reductions froma |local control strategy.

Under this approach, as part of its State Inplenentation
Plan submttal, a State would commt to ensuring that the
em ssions reductions counted in the offset pool actually occur.
On a periodic basis (e.qg., every year or every other year) the
State nust denonstrate that the permtted anount of em ssions
i ncreases frommajor new source growh is matched by a sufficient
anount of creditable, enforceable, and contenporaneous em ssions
reductions fromthe offset pool, and that the reductions have
accrued during or prior to the year (or other required period) of
the maj or new source growh. In addition, a State nmust show t hat
sufficient reductions have occurred within the sanme nonattai nnent
area as the new source growth or from other nonattai nnent areas
t hat have an equal or higher nonattainment classification and
contribute to the nonattainnent problemin the area where the
proposed source will | ocate.

States will need to inplenent tracking systens to nonitor
the pool of offsets in order to denonstrate that the em ssions
reductions that were used to offset new source growh during the
prescribed period of tinme neet the criteria |listed above. W
wll work with our stakehol ders, especially States, to devel op
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t hese tracking systens, including remedies for any shortfalls
that are identified through the tracking systens.

Whil e nost transitional areas will not need to devel op
attai nment denonstrations, for those transitional areas that do
need a denonstration, em ssions reductions used to offset new
source grow h can be drawn fromthe State s attai nnment
denonstration so long as the denonstration accounts for najor
source growh. States should take care not to draw offsets from
any em ssions reduction specifically mandated by the Act or used
to satisfy an Act-mandated program e.g., Reasonably Avail able
Control Technology (RACT). In light of the abundant NOx
reductions that will result fromthe regional NOx strategy, there
shoul d be anpl e excess reductions to provide the offsets
necessary to accommodate antici pated maj or new source grow h.
Reductions resulting froma declining cap-and-trade programor an
em ssi ons budget program nmay be used as offsets, provided such
prograns generate actual em ssions reductions beyond RACT and are
consistent with any required reductions for RFP and attai nnent.

In addition to intrastate offset pools, we intend to all ow
interstate offset trading progranms. Participating States would
need to have a protocol in place to track and nonitor the use of
interstate offsets so that any particular reduction is credited
or allocated only once. An em ssions reduction occurring in one
State could not be used in that State to offset new source growth
and then used again in another State to offset new source growh
there as well.

The pool of offsets approach descri bed above could al so be
used in existing 1-hour ozone nonattai nnment areas, or in
nonattai nnent areas for other pollutants, which are adversely
affected by regional transport (either intrastate or interstate).
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Thus, in situations where a standard has yet to be attained,
States may rely on em ssions reductions achi eved through a
regional or |ocal em ssion reduction program where transported
em ssions are contributing to their existing nonattai nment

probl ems. Sources would still be subject to the appropriate part
D requi renents, however, including the specified mjor source
threshol ds and offset ratios. Simlarly, areas within the
Nor t heast Ozone Transport Regi on would be allowed to use a pool
of offsets as described above, although these areas nay need to
continue neeting the requirenents applicable to the Ozone
Transport Region (OTR) under section 184 of the Act. W wll be
addressing the issue of NSR requirenents in the OIR under the new
ozone NAAQS in a separate docunent.

Control Technol ogy Requirenents

Anot her key provision of the part D nonattai nment NSR
programis that, in order to be permtted, major new and nodified
sources nmust mnimze their emssion rate by conplying with
specific requirenents for the installation and use of control
technol ogy. Sources locating in nonattainnment areas nust apply
control technology to achieve LAER, which is generally the nost
stringent emssion limt contained in a SIP or achieved in
practice. Sources locating in attainnment or unclassifiable areas
nmust apply best avail able control technol ogy (BACT) under the
part C PSD program Determ nations of LAER and BACT technol ogy
are nmade on a case-by-case basis when the State or EPA acts on an
i ndi vi dual source’s permt application.

A BACT analysis typically is done on a case-by-case basis
and requires consideration of energy, environnental, and economc
i npacts in determ ning the maxi num degree of reduction achievable

9
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for the proposed new source or nodification. |In a BACT anal ysis,
the nost stringent emssion limt, including the [imt
representing LAER and its associated control technol ogy, nust be
considered. |If the nost stringent limt is rejected as BACT for
a particular case, that decision nust be supported by an anal ysis
that shows that the nost stringent limt should not be chosen in
[ight of the costs of (or other considerations involved in)
achieving it. For exanple, if the nost effective control
t echnol ogy woul d i npose unacceptably high costs because of site-
specific factors, that technology could be rejected as BACT for
t he proposed source. 1In this way, BACT may be | ess stringent
t han LAER

Hi storically, BACT anal yses have focused on site-specific
and ot her |ocal environnental inpacts associated with the various
control options and pollutants under review, regional
environnmental inpacts fromlong-range transport of pollutants
general ly have not been considered. To recognize the regional
nature of the ozone problem we intend to require in a
forthcom ng rul emaki ng that regional environnmental inpacts from
pol lutants such as ozone be considered in BACT determ nati ons.
This requirenment would apply for all PSD anal yses, and it would
ensure that BACT anal yses consider all appropriate criteria in
the selection of the required |level of control. |In attainnment
and uncl assifiable areas where em ssions of a particul ar
pol lutant do not contribute to an inter- or intrastate transport
probl em the selection of BACT would not involve the
considerations of the regional inpacts analysis. Qur intention
to revise the PSD requirenments for BACT to recogni ze the regional
nature of certain air pollution problens (e.g., ozone formation)

10
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IS a separate matter not associated with issues specifically
related to transitional areas and the new ozone standard.

We believe that the consideration of adverse regional
environnental inpacts will result in BACT determ nations in
transitional areas that will require the use of the nost
effective technol ogies available, if not the nost stringent
l[imts. Including the benefits of reduced pollutant transport in
the BACT analysis wll likely result in requiring nore effective
t echnol ogy than woul d occur absent the consideration of these
benefits.

Because of circunstances unique to transitional areas, we
think it is reasonable to conclude that for any specific new
source any difference between “enhanced BACT”, described above,
and LAER under the current approach would be de mnims. As
menti oned above, the application of enhanced BACT in transitional
areas will result, in many cases, in emssion |limts that are
closely simlar, if not identical, to what otherw se woul d be
required by a LAER determ nation under the Agency’s current
approach. Furthernore, we believe that the nunber of major new
or nodified sources in transitional areas that woul d be subject
to NSRis likely to be very small. Thus, any differences between
enhanced BACT and LAER in transitional areas will not have a
significant adverse effect on those areas’ achi evenent of the
anbient air quality standard. The requirenent to offset
em ssions remaining after the application of controls wll ensure
that no additional anbient inpact will result froma new major
source or nmajor nodification regardless of any difference between
LAER under the current approach and enhanced BACT

We are considering including a provision in our rul emaking
to require States that inplenent transitional NSR to inpose an

11
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additional offset equal to any difference between BACT and LAER
under the current approach. This additional offset could be
derived fromthe pool of offsets established by the State.

Maj or Source Applicability Threshold
Under the general part D NSR requirenents, the applicability

threshold for “major stationary source” is defined as 100 tons
per year of a nonattainnent pollutant. In contrast, the major
source threshold under the PSD programis either 100 or 250 tons
per year, dependi ng upon the type of stationary source undergoing
review. To be consistent wwth the relevant part D NSR

requi renents, new or nodified sources of ozone precursors in
transitional areas would be subject to a nmajor source threshold
of 100 tons per year.

Ozone Precursors

Currently, only VOCs are expressly regul ated as ozone
precursors under the current PSD regulations. W intend to
clarify our PSD and NSR regul ations to ensure that NOx is
i ncl uded as an ozone precursor in all PSD and NSR prograns.
Were appropriate, for both PSD areas and transitional NSR areas,
States would be required to nodify their existing prograns to
i nclude NOx as an ozone precursor. In addition, as part of the
of fset pool approach, we believe at a mninmumit is generally
appropriate to allow tradi ng of NOx reductions for VOC increases
in transitional areas and nontransitional areas not subject to
subpart 2. States nmay prohibit such trades in circunstances
where it may not be appropriate to allowthem W wll work
closely with States to formthe policy on this matter.

12
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It is inportant to note that only major new and nodified
sources of ozone precursors will be subject to the NSR program
for transitional areas. Consistent with established NSR and PSD
applicability rules, major sources of other pollutants which emt
significant, but not major, anounts of an ozone precursor wll
not be required to undergo part D NSR for ozone transitional
areas because part D NSR applies only to maj or sources of ozone
precursors. They also will not be required to undergo PSD review
for the ozone precursors because nonattai nment pollutants are not
subject to PSD. Nevertheless, a major source with significant
em ssions of NOx will continue to be subject to PSD review with
respect to the NO, NAAQS and increnents.

Addi ti onal NSR Requirenents

In addition to the em ssions offset and control technol ogy
requi renents di scussed above, and consistent with current NSR
requi renents under section 173, sources locating in transitional
areas will be required to (1) certify statew de conpliance, and
(2) performa benefits analysis that considers alternative siting
and operating options. W believe these requirenments will not
i npose a substantial burden on permt applicants or permtting
authorities. The certification of statewi de conpliance is a
witten statenent by the applicant that all other nmajor
stationary sources that he or she owns or operates in the
affected State are in conpliance, or on a schedule for
conpliance, with their applicable em ssions |imtations and ot her
standards under the Act. The benefits anal ysis considers
alternative sites, sizes, production processes, and environnent al
control techniques for the prospective source to show that the

13
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benefits of the proposed construction will outweigh the
envi ronnent al and social costs.

For further information, contact:

Davi d Sol onon

I ntegrated | nplenmentati on G oup, | TP D OAQPS (MD12)
U.S. Environnental Protection Agency

Research Triangle Park, North Carolina 27711

(919) 541-5375
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