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DRAFT
VEMORANDUM

Subj ect:, Use of Em ssions Reductions from Mdtor Vehicles Operated on
Low- Sul fur Gasoline as New Source Review (NSR) Offsets for
Tier 2/ Gasoline Sul fur Refinery Projects in Nonattai nnent
Ar eas

FromBill Harnett, Director
| nformati on Transfer & Program Integration Division

To: Air Division Directors

I n Decenmber 1999, EPA announced a major program designed to
significantly reduce em ssions fromall new passenger vehicles. The
new vehi cl e em ssions standards (known as the “Tier 2 standards”) for
passenger vehicles will cause themto be 77 to 95 percent cl eaner
t han those on the road today. This program marks the first time that
sports utility vehicles and other light-duty trucks are subject to
the sanme national pollution standards as cars. And, for the first
time, EPA's programtreat's vehicles and fuels together as a system
To ensure the effectiveness of the | ow em ssions-control technol ogi es
on these vehicles, EPA also is requiring refineries to |lower the
sul fur content in gasoline by approximtely 90 percent. Toget her,

t hese new requirenments make up the Tier 2/Sul fur program The
requi rements and a full explanation of them can be found in the
Federal Reqgister (volune 65, no. 28) dated February 10, 2000,
begi nni ng on page 6698.

In order to meet EPA's gasoline sulfur requirenments, nost
refiners are required to neet a gasoline sulfur standard of 120 parts
per mllion (ppm as averaged over their entire corporate gasoline
pool, and a per-gallon cap of 300 ppm beginning in 2004. In 2005,
nost refiners nust neet a corporate pool average gasoline sul fur
standard of 90 ppm and a refinery average of 30 ppm By 2006, nopst
refiners nmust nmeet an 80 ppm per-gallon cap and a 30 ppmrefinery
average sulfur level. Small refiners and sone others are subject to
different sets of standards and conpliance dates. |In order to neet
these sulfur-in-gasoline requirenents, many refiners will have to
make nodifications to their existing facilities. W believe that the
typical nodifications will involve the installation of new
desul furization process units, including new process heaters. In
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addition, sone refineries may have to make changes related to sul fur
recovery units, amne treatnent units, hydrogen production or other
processes to address the renoval of sulfur. Any of these changes
could result in a significant increase in actual em ssions of one or
nore polilutants and therefore require the i ssuance of maj or NSR
perm ts<-sonme for refineries |ocated in nonattainment areas--before
t he necessary changes to the refinery may occur.

One of the prerequisites for a magjor NSR permt in a
nonattai nment area is that a new or nodified source nust offset its
proposed eni ssions increase with sufficient em ssions reductions from
anot her source or sources. Sone States have expressed concern that

nost, if not all, of the em ssions reductions (particularly for NOX)
avai l able from existing stationary sources in nonattai nment areas
will be needed to reach attainment. Thus, in these nonattai nment

areas, it may be difficult to find sufficient em ssions reductions of
the appropriate pollutant fromexisting stationary sources to satisfy
the requirenments for em ssions offset under the part D nonattai nnent
area NSR permitting program To help give certainty that offsets
woul d be available to refineries inplenenting the gasoline sulfur
controls, EPA raised the possibility during the Tier 2/Sulfur

rul emaki ng process that such refineries could use sonme of the

em ssions reductions resulting fromvehicles operated on | ow sul fur
gasoline as NSR offsets. This menorandum expl ains EPA’ s final
position that em ssions reductions resulting from notor vehicles
operated on | ow sul fur gasoline are acceptable, under certain
conditions, for satisfying the NSR em ssions offsets requirenent.

For exanple, Tier 2/Sulfur em ssions reductions of NOx may be used to
of fset NOx em ssions increases fromrefineries undergoing mjor

nodi fications in ozone nonattai nnent areas to conply with the Tier

2/ Sul fur requirenents so | ong as the reductions neet the
creditability criteria for NSR of fsets.

I n general, any em ssions reduction that is to be used as an
em ssions reduction credit nust be surplus, quantifiable, enforceable
and permanent. Specific criteria for offsets, which either clarify
or add to the general creditability criteria, are contained in the
Cl ean Air Act under section 173 (in part D of the Act), as follows:

1. The em ssions reduction nust be federally enforceable. [CAA sec.
173(a)]

2. The em ssions reduction nust be in effect by the tinme the
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new nodi fi ed source commences operation. [CAA sec. 173(a)(1)(A)]

3. The em ssions reduction nmust ensure that new em sSi ons i ncreases
will not interfere with attai nment of the national anmbient air
qual ity standards. [CAA sec. 173(c)(1)]

4. The em ssions reduction nust be an actual em ssions reducti on of
the pollutant for which an increase will occur. [CAA sec. 173(c)(1)]

5. The em ssions reduction generally nust be |ocated in the sane
nonattai nment area as the source needing offsets. [ CAA sec.
173(c) (1)1

6. The em ssions reduction nust be in sufficient anount to satisfy
t he applicable offset ratio. [CAA sec. 173(c)(1)]

7. The em ssions reduction nust not be otherw se required under the
Act. [CAA sec. 173(c)(2)]

In order to provide the necessary assurance to States, who may
want to use sonme of the Tier 2/ Sulfur em ssions reductions to offset
em ssions increases fromrefineries in nonattai nment areas, EPA is
setting forth in the attachment to this nenorandumits expl anati on of
how States can use the Tier 2/ Sulfur em ssions reductions in a manner
consistent with the statutory criteria for creditable em ssions
of fsets. However, the use of any portion of the Tier 2/ Sulfur
em ssions reductions as NSR offsets is contingent upon a decision by
the applicable State or | ocal air agency to dedicate the reductions
for that particular purpose. This guidance does not guarantee the
avai lability of any amount of Tier "2/ Sul fur em ssions reductions
specifically for NSR offsets, nor is it intended to mandate that
States use Tier 2/Sul fur em ssions reductions as offsets.

The gui dance contained in this nenmorandum and attachnment sets
forth EPA's legal interpretation on the creditability of Tier
2/ Sul fur em ssions reductions as NSR offsets. This guidance does not
supercede existing Federal or State regulations or approved SIP s.
The policies set out in this guidance do not represent final Agency
action, and are intended as guidance only. This guidance is not ripe
for judicial review. Mreover, it is not intended, nor can it be
relied upon, to create any rights enforceable by any party in
litigation with the United States. State and |ocal agency officials
may decide to foll ow the guidance provided in this menorandum and
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attachnment, or to act at variance with the guidance, based on an
anal ysis of specific circunstances. The EPA may change this gui dance
at any time wthout public notice.

Finally, we are asking EPA Regional O fices to pronptly send
t hi s menorandum and attachnent to State and | ocal permtting agencies
within their jurisdiction. Questions concerning the application of
this guidance to specific inplenentation plans and nobil e source
em ssions inventories should be directed toward the appropriate
Regi onal Office. Regional O fice staff may contact Dan deRoeck of
the Integrated |Inplenentation Goup at 919/541-5593, if they have any
questi ons.
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ATTACHVENT

Description of EPA’s Position Concerning the Use of Tier 2/ Sulfur
Emissi ons Reductions in a Manner Consistent Wth the
Clean Air Act Requirenments for New Source Review O fsets

1. a. How can States use the Tier 2/Sulfur em ssions reductions as
of fsets without interfering with the attai nnent of the nationa
anbient air quality standards?

The purpose of an em ssions offset is to ensure that the increase in
em ssions in a nonattainnment area resulting froma new or nodified
maj or stationary source does not interfere with either (a) the
progress being provided by the annual reductions identified by the
State to reach attainment, or (b) attainnent by the attainnment date.
Therefore, it makes sense that em ssions reductions used to offset a
proposed eni ssions increase cannot also be credited toward either RFP
or the attai nnent denonstration. This would constitute double
counting, i.e., treating the anobunt of nmotor vehicle em ssions as not
being in the air for attainment planning purposes while at the sane
time allowing the em ssions to be in the air through construction of
the nodified refinery using that amount of em ssions as an NSR
offset. Such double counting is prohibited under the Clean Air Act.
See e.g., 40 CFR 8§ 51.156(a)(3)(0.

States have flexibility in deciding howto distribute the Tier

2/ Sul fur em ssions reductions of NOx that will occur in a particular
nonattai nment area. For exanple, a State that decides to use all of
the Tier 2/ Sulfur em ssions reducti'ons of NOx to denonstrate RFP or
attainment will have to find additional NOx em ssions reductions

el sewhere for offsets or require that the proposed source or

nodi fication identify the required NOx offsets on their own.
Alternatively, States choosing to use a portion of their Tier

2/ Sul fur em ssions reductions as offsets nust avoid doubl e counting
those reductions by explicitly identifying the anount of NOx

em ssions reductions that it will set aside as offsets.

b. How should Tier 2/Sulfur em ssions reductions and their use as
of fsets be reflected in the SIP s notor vehicle em ssions budgets?

SIPs that are currently being devel oped and subm tted rnust include
the effects of the Tier 2/Sulfur rule when estimating the

1



DRAFT DOCUMENT FOR PUBLI C REVI EW
DOES NOT REPRESENT OFFI CI AL AGENCY POLI CY

future on-road nobile inventory. This on-road nobile inventory wll
generally beconme the notor vehicle em ssions budgets for conformty
pur poses. One potential exception is the case where not all of the
Tier 2/ Sul fur em ssions reductions are necessary for attainnment or
reasonabl e further progress, and the State chooses to increase the
not or ‘'vehicl e em ssions budgets in order to allow growth in nobile

sources above what the SIP currently expects. |In this case, the
amount by which the budgets are increased would not be avail able for
use as offsets. In order to prevent double counting, States that

want to provide for offsets would need to identify the anount of

em ssions reduction being set aside for offsets and confirmthat the
em ssions reductions have not been assigned to increase the notor
vehi cl e em ssions’' budgets.

Some SIPs that were submtted before the final Tier 2/Sulfur rule do
not reflect the effects of the rule in the motor vehicle

em ssi ons budgets. In these cases, if the State is relying on all or
a portion of the Tier 2/Sulfur em ssions reductions in order to
denonstrate attai nnment or reasonable further progress, the notor
vehi cl e em ssi ons budgets nust be | owered by that

amount. Simlarly, if the State wants to set aside a portion of the
Tier 2/ Sul fur em ssions reductions for offsets, the notor

vehi cl e em ssions budgets nust be | owered by that ampunt in order to
prevent double counting. |If the State does not | ower

the notor vehicle em ssions budgets in the SIP to reflect the Tier
2/ Sul fur em ssions reductions, those reductions are being used for
conformty purposes and are not available for use as offsets.

2. How can States assure that offsets derived fromthe Tier 2/Sulfur

en ssions reductions are federally ‘enforceabl e?

As described above, each State nust account for the ampunt of Tier
2/ Sul fur em ssions reductions which it intends to set aside for NSR
offsets in the applicable inplenmentation plan. The quantification of
t he amobunt and commtnent in the plan to use a specified portion of
the Tier 2/ Sul fur em ssions reductions as offsets (thereby renoving
themfromthe SIP s notor vehicle em ssions budgets) are necessary
steps so that the reductions can be considered federally enforceable
for offset purposes. |In addition, when a State is using the bul k of
the Tier 2/Sulfur em ssions reductions as offsets it should include
contingency measures providing for the acquisition of alternative
offsets in the event that the actual em ssions reductions fromthe

I mpl enentation of the Tier 2/Sul fur programin a given nonattai nment
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area fail to neet the ampbunts projected for the area. EPA will work
with any State that requests assistance in quantifying the Tier

2/ Sul fur em ssions reductions as well devel opi ng appropri ate
contingency neasures as nmay be needed.

3. Can“Tier 2/Sul fur em ssions reductions be considered “in effect”
by the time the new nodified source conmences operation?

EPA believes that the Tier 2/ Sul fur em ssions reductions can be
considered in effect relative to the operation date of the refinery,
even though in sonme instances the initial reductions will not occur
(at least with respect to the first refinery undergoing nodification)
until shortly after the refinery’ s nodifications are conplete and it
has begun producing the |ow sul fur gasoline. Generally, however, the
gasol ine produced by a refinery reaches the market within a few weeks
of production, and virtually all refineries sell some portion of
their gasoline to the |ocal market. Because of these factors, and
since the overall amunt of em ssions reductions fromTier 2 will be
very large in relation to the relatively snmall NOx em ssions

I ncreases expected fromrefineries, EPA anticipates that the anmount
of em ssions reductions needed for offset purposes will be generated
within a few weeks after the nodified refineries begin operating.
States would need to confirmthis information with any refinery
seeking to use such offsets. Thus, the benefits derived fromthe use
of low sulfur gasoline will begin to be experienced within a matter
of weeks fromthe date of production. This, in EPA's view, is an

i nsignificant difference which should not invalidate the use of the
reductions as offsets for the affected refinery.

4. Wil the Tier 2/Sulfur em ssions reductions represent actual NOx
em ssions reductions?

EPA believes that the inplenentation of the Tier 2/Sul fur program
will result in em ssions reductions that are both real (actual) and
quantifiable. Quantification of the annual Tier 2/ Sulfur em ssions
reductions (including the ozone season and non-ozone season) in any
county or conbi nati on of nonattai nment counties can be achi eved by
determ ning the old (baseline) gasoline sulfur |evel and the fraction
that will be changed by the new | owsul fur gasoline fromthe proposed
refinery changes, as well as the makeup of the vehicle fleet (nodel
year and vehicle type), nunber of mles driven by the |ocal vehicle
fleet, and the effect of gasoline sulfur levels on the em ssions
factor for each nodel year-vehicle type conbination in the affected
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ar ea.

EPA will soon have avail abl e esti mates of county-by-county Tier

2/ Sul fur em ssions reductions for NOx occurring in the year 2004 and
beyond. | Those esti mates consi der both the phasing in of |ow sulfur
gasol ine and the introduction of motor vehicles which conply with the
Tier 2/ Sul fur standards. For emnmi ssions reductions occurring before
2004, State should calculate the em ssions reductions attributable to
the use of | ow sulfur gasoline in the existing motor vehicle fleet,
whi ch woul d not include vehicles neeting the Tier 2 vehicle em ssions

standards. Information on the pre-2004 vehicle m x and gasoline
sul fur levels should be determ ned by State and | ocal officials in
cooperation with the affected refiners. EPA will respond to requests

for assistance by working with the States to make the necessary
cal cul ati ons of notor vehicle em ssions reductions.

Tier 2/ Sul fur em ssions reductions can be cal cul ated on a county-by-
county basis for any nonattai nnent area. Therefore, States may set
asi de reductions fromany county or counties within the sane

nonattai nment area or fromcounties in other nearby nonattai nnent
areas which neet the statutory conditions for the |l ocation of offsets
[ CAA at sec. 173(c)(1).] “I'n addition, States nust take into account
the offset ratio applicable to the affected nonattai nnent area in
order to accurately determ ne the anount of offset needed.

5. Are the Tier 2/Sul fur en ssions reductions otherw se required by
t he Act?

No, both the Tier 2 vehicle em ssions standards and sul fur-in-
gasoline limts are considered to be based on findings that involved
the Adm nistrator’s discretion. Thus, since the statute did not
mandat e that EPA pronul gate Tier 2/sul fur control regul ations,

em ssions reductions resulting fromeither the vehicle em ssions
standards or the gasoline sulfur limts are considered to be “not
otherwise required” within the nmeaning of section 173(c)(2) of the
Act, in contrast to, e.g., reasonably avail able control technol ogy
(RACT) requirenmnents under Part D of Title I, which are mandatory and
t hus “otherwi se required.” EPA adopted the Tier 2 notor vehicle

em ssions standards under the authority of section 202(i) of the Act,
whi ch aut horizes EPA to study whether further em ssions reductions
beyond the reductions already required by the Act fromlight-duty
vehicles and light-duty trucks should be required. While the study
Itself was required by the Act, EPA exercised considerable discretion
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in arriving at the concl usions which | ead the Agency to establish the
Tier 2 motor vehicle em ssions standards. Also, EPA adopted the

sul fur controls pursuant to its discretionary authority under Section
211(c) (1) of the Act to adopt controls or prohibitions on the

manuf acture, introduction into conmerce, offering for sale, or sale
of a fuel or fuel additive if, in the Adm nistrator's judgnment, (1)
any em ssions product of the fuel or additive causes or contributes
to air pollution which may reasonably be anticipated to endanger
public health or welfare, or (2) em ssions products of the fuel or
additive will inpair to a significant degree the performance of an

em ssions control device or systemwhich is in general use, or which
the Adm nistrator finds would be in general use in a reasonable tine
if the fuel control is adopted. EPA exercised its discretion to
adopt gasoline sulfur controls based on both of these findings under
Section 211(c)(1) of the Act.



