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Guidance on Settlements with Prospective Purchasers 
of Contaminated Propcrty 

I. Purwse , , 

This document supersedes EPAs policy on agreements with prospective 
purchasers of contaminated property as set fonh in the June 6, 1989, policy document 
entitled "Guidanceon b d m e r  Liability under Section 107(a) of CERCLA, 
Minimis Settlements under Seaion 122(g)(l)(B) of CERCLA,and Settlements with 
Rospeaive Purchasers of Contaminated Roperty"'("the 1989 guidance"). This revised 
@dance refleas both Agency experience in implementing the 1989 guidance and 
changes to that @dance that EPA believes are needed. 

During the past several y e w  EPA has entered into a number of prospective 
purchaser agreements to enable purchasers to buy contaminated property for cleanup. 
redevelopment or r e a .  me 1989 guidance required EPA to receive substantial 
benefitsin terms of work or reimbursement of response costs that othemisc would not 
have k e n  available. While some agreements required performance of cleanup work on 
contaminated parcels prior to their redevelopment, others provided covenants not to sue 
for purchase ofuncontaminated portions of larger Superfund sites. EPA's experience
has demonsaated that prospective purchaser agreements might be both appropriate and 
blneficial in more arcurnstances than contcmplatcd by the 1989 @dance. The Agency 
now believes that it may be appmpriatc to enter into agreements resulting in somewhat 
reduced knefits to the Agency thrwgh dearmp or response costs or in benefits that also 
may be available k m  other parties. These agreements in turn should provide 
~ubstaatialbemfits to tkcommunity through the creation or retention ofjobs.
produaive use of abandoned properry. or revitdidon of blighted areas. 

W e  this new guidance mm& ofthe 1989- it revises two of the 
original criteria used to determinewhether a prospoaive puchaser agrament is 
appropriate. Ile rrvisedaiteriaallow thc -greater flexibility toamsides 
rygeementswitb unmants not tosue to emurage lcllscor development of 
co- llpoey thtwould havesubsrantialbenefitstotkecoamuoi~(E& 

use of abadnml prapMyh.but alsowasd bc safe, 
havedircctbenc6tstotkAgcncy. A'model* 

shiauldbcuscdasasmtingpointTor 

'OSweR Directive No.9835.9 and 54 F.R. 34235 (Aug. 18,1989). 
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I. 

11. Statement of Poiicv 

qecz-se Of the clear liabi!;? which attaches to landowners who acquire property 
with knowledge of contamination, the Agencv has received numerous requests for 
.covenants not to sue from prospective purchasers of contaminated property.' It is the 
Agency's policy not tu become involved in private real estate transactions. However. an 
agreement with a covenant not to sue a prospective purchaser might appropriately be 
considered if it will have substantial benefits for the government and if the prospective. 
purchaser satisfies other criteria? 

I 

The Agency recognizes that entering into iui- ieemi. . :  containing a covenant not 
', to sue with a,prospective purchaser of contaminated property. given appropriate 

' .  safeguards, may result in an enviroamenta; knefit through a payment for cleanup or a 
Wmrniunent to perform a response' action. EPA's.uperience has shown that prospective 
purchaser agreements have also benefitted the community where the site is located by 
en- the reuse or redevelopment ofproperty at which the fear of Superfund 
liability may have been'a barrier. The Agency believes that it is necessary to provide 

. .  greater tluribility in oflering covenants not to sue. Through thisguidance. the Agency 
. 

. adoptsa poky wbicfi expands the Ciryiutances under,which prospedve purchaser 
agreements may be considered; 

. . 
.A*,*,/., 


commitment to removingthe barriers imposed by potential CERCLA liabgty while 
emuringp.bc&izion~of human health and tbe emtimnmcnt. neeency may.aisoreiea 
any'offerif it determinej that enterhg into an agreement with a.prospactivepurchaser 6 
M t  sutEiciermy'ill-.* p l M i C ' W  u)-t.-&tg the naxsaly to' 

' .  . . ., ..r& an 
. ,.ypament. .-=. should the fo- criteria when,evaluatiog ' .  

. .prospectlvc. pur-r'agnmuem . .  . .. .  
. :. . . . . 

. . . . 
. . . .  . . . .  ..

I : 
. .  . .. 
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I. 	 An EPA action at the faciliw has been taken. is 'oneoine. or is anticioated 
to be undertaken bv the Aeencv. 

This criterion is meant to ensure that EPA does not become unnecessdy 
involved in purely private real estate transactions or expend its limited resources in 
negotiations which are unlikely to produce a s?tfficient benefit to the public. E P 4  
however. recognizes the potential gains in terms of clean up and public benefit that may 
be realized with broader application of prospective purchaser agreements. Therefore, 
this criterion has been expanded 'beyond the limitation in the 1989 guidance to sites 
where enforcement action is anticipated, to now include sites where federal involvement 
has occurred or is expected to occur. 

Accordingly, when requested, the Agency may consider entering into prospective 
purchaser agreements at sites listed or proposed for listing on the National Priorities List 
(NPL),or sites where EPA has undertaken, is undertakhg, or p h  to conduct a 
response action. If the Agency receives a request for a prospective purchaser agreement 
at a site where EPA has not yet bccome involved, Regions should lint evaluate the 
realistic posiibility that a prospective purchaser may incur Superfund liabilitywhen 
determining the appropriateness of entering into a prospective purchaser agreement
This evahlion should dearly show that EPA's menant not to sue is essential to 
remove Superfund liability barriers and allow the private party cleanup and productive 
use, reuse, or redevelopment of the site. 

The Agency should consider the following factors when evaluating the 
appropriateness of entering into an agreement with a pn#pectivc purchaser at any site: 

a. 	 Whether information regarding-releases or potential releases of hazatdous 
substancesat thesite indicateJ tbat k e  is asubstantlal likelihoodnffeded* 

response or enforcement actionat the site tbat would @ti@EPA's invotvement in 
entcriagintotbc . p m h a s e r w  EPAskddcomider 
indDlmati~nthat U ~ ~ ~ N I I & IEPA's datasystcms, such aS t h ~  

-Ch-EnVinmmenEal andLiabifitr 
wmations- a- x-SllbmiSSi0nS from the 
Prospective purchaslr,sllcqas the resulaofali- auditorsite 

,a2Lwman 

. .  
' . agteements) mayb. 	 l e a v l u p u e s ( E % p r i v a t e ~

a f ~ l i a b i i i ~ o tthe site without 
InmDstcPsesEPAWilideclinetoconsidu= 

alzreemematasite misrwrrndy udugu iq  dcaauptluougb a state 
* 	 ' 

since future EPAactivityat such a site isammcly u d h l y .  

Respective purchaser agreements p n e d l y  wil l  not be atsites 
SQceOcd art tbe above critnia For- si- aNO 
F e r  Response Aaion planmd(NFRAP) andralavcd & o m c E R c L I S ~ r a r e l y ~  
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deemed appropriate for a prospective purchaser agreement. Even at such sites. however. 
EPA may, in extremely unusual circumstances. consider a prospective purchaser 
-agreement if it is in the public interest and the agreement is essential to achieve a +q 
significant public benefit. 

2. 	3 
direct benefit for cleanuo. or as an indirect oublic benefit in combination 

A cornerstone of the &en& evaluation process under this policy is the 
measurement of environmental benefit,in the form of direct funding,or cleanup, or a 
combination of reduced direct funding or cleanup and an indirect public benefit. The 
Agency believes tbat its past practice of limiting prospective purchaser agreements to 
those situationswhere substantial benefit was measured only in terms of cost 
reimbursement or work performed may have decreased the effectiveness of this tool. 



3. 	 The continue meration of the facihtv or new bite develooment. W I  the 
exercise of due care. will not aeuravate or contribute to the existing 
contamination or interfere with EPA's resoonse aaion. 

lcformation which should be considered by the Agency to evaluate the effect of 
new site development or continued operation ofthe facility could include site assessment 
data and the Engineering Evaluation Cost-Analysis (EEJCA) or remedial 
investigation/feasibility study (RIlFS), if available, and all other information relevant to 
the condition of the facility. If the prospective purchaser intends to continue the 
operations of an existing facility, the prospective purchaser should submit information 
sufficient to allow the Agency to determine whether the continued operations are likely 
to aggravate or contribute to the r+ting contarnination or interfere with the remedy. If 
the prospective purchaser plans to undertake nsv operations or development of the 
p m p w ,  comprehensive information regarding these plaas should be provided to EPA. 

' If the planned activitiesof the prospective purchaser are likely to aggravate or contribute 
to the exist& contamination or generate new contamination. EPA generally will not 
enter into an agreement, or will include restrictionsin the agreement which prohibit
those operations or portions of those operations which are likely to aggravate or 
contribute to the existing contamination or interfere with the remedy. 

?be Agency will determine on a case*- basis whether the available 
informationb slladent for purposes of this evaluation. One key factor to be considered 
is whether the remedial investigationor other site evaluation has been completed .and 
the extent of informationwhich has heen generated in that process. EPA may not enter 
intoan agrement if the available information is M c i e n t  for purposes of evaluating
the impact of the proposed acrivities. 

4. 	 mm
risk to the -w and likeh to be - S 

&a 

EPA belims it is impormu to c o d r  theenvhnmental implications of Site 
owations on the s l l m d h g  co&llmlmityand to thosewtely to be pnscar 01 have 
acccsstothesite. 

ai
_. 

5. 

Praperty, 

undettheagxeemcm In 
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~ ~eb~ll

1V. Consideration 

tb a latter of law. it is necessary for EPA to obtain adequate consideration when 
entering into a prospective purchaser agreement. In determining what constitutes 
adequare consideration, Regions should consider a number of factors. Initially, Regions 
should examine the amount of past and future response costs expected to be incurred at 
the site. whether there are other potentially responsible parties who can perform the 
work or reimburse EPAs costs, and whether there is likely to be a shortfall in recovery 
Of costs at the site. Regions should then consider the purchase price to be paid by the 
prospective purchaser. the market value of the property, the value of any lien on the 
Property under Section 107( 1) OP CERCLA. whether the purchaser is paying a reduced 

due to the condition of the property, and if so, the likely increase in the value of 
the property attributable to the cleanup ampare purchase price or market price 

‘	with the estimated Value of the property following completion of the response action). 
Finally, Regions should consider the size and nature of the prospective purchaser and the 
proposed US& of the site (Lewhether the purchaser is a large commercial or industrial 
venture. a small business,a non-profit or comunity-based activity). The d y h  Ofany 
betiefits received by the Agency also should contemplate any projected “windfall”profit 
to the purchaser when the government has unreimburd response mts,and whether it. 
is appropriate to indude in the agreement some provision to recoup *u& costs. This 
dpis should be coupled with an uarmaah‘on of any iedinct benefit that the Agency* 

m y  receive &demolition of smctures, implementation of institutiod controls) in 
determining whether a prospective purchaser agreement provides a substantiatbenefit. 

”a -
Ln :igbt of EPA’s new policy of aaxpting indirect public bknefit as partial 

OonSideratiOIl, and the fact that the praqrective purcbscr agreements wil l  provide
-bution protectian to the purcheser.the community and other members 
o f h  pbksbouhl.bea&rded i to amunent on the settlema& whemer 
feasible. Because m*mmrrm---ara notaprdygornrnedby
cptaAseaian~thueisnokgdreq&mmt Tw public notidasd comment 
w b e r l e v c r ~llowmr, RggiolmshoaMplMisbnodias in tk:F a l e d  Reeister 
to-adequatc- obtheytoal l in temtedputka Noticcofa 
p r o p o # d s e ~inthe F ~ ~ ~ ~ ~ , W 

. .  . .. . . .  .. . . ,  . . . . .,. .  . . 
-. 

. .  . .  : . .  . . .~. 
. .  ’ .: . . 

. .  
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agreement. Because 0 1  business considerations some prospective purchaser agreements 
may be. subject to relatively short deadlines. In the52 circumstances. Regions should 
allow sufficient time for appropriate approvals and public comment prior to 'the deadline. 

VI: Pracess 

A mandatory consultation with the Director of the Regional Support Divisron. 
Office of Site Remediation Enforcement, is required for any agreement entered with a 
prospective purchaser of contamhated property. Any prospective purchaser agreement 
can only be entered into with the express concurrence of the Assistant Attorney General. 

' It is important that Regions involve EPA Headquarters and the Department of Justice at 
an early point in the process, and keep them involved throughout the negotiations. In 
particnlar. any draft settlement document should be forwarded to Headquarters and the 
Department of Justice prior to being sent toa prospective purchaser. When seeking
appmval for a jettlement it is important io explain the consideration for the covenant 
not to sue, whether direct or a combination of direct and indirect benefits, how it was 
determined, and why the Region considers it to be adequate. 

guidance and any internal procedures adopted for its implementation are 
intended solely as guidance for employees of the O.S. Enviroamental Rotdoo Agency
and acates no substantive rights in any persons. Case specific inquiry should be directed 
to the Regional Support Division. Additiod information on this policy is available from 
bri Boughton ((703) 603-8959), Elisabetb Freed ((703) W-8936) in the Policy and 
h p m  Evaluation Division. and Helen Keplinger ((202) 260.7116) in the Regional
Suppon Mion.  

Attached Model Agreement 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 


REGION - . .  

IN THE MATTER OF: [name] 

[Docket Number] 


UNDER THE AUTHORITY OF THE, ) AGREEMENT AND C O V E N m  
COMPREHENSIVE ENVIRONMENTAL ) , . NOT TO SUE [Insert 
RESPONSE, COMPENSATION, AND ) settling Respondent's
LI&ILITY.ACT OF 1980, 42 U.S.C. , )  Name]
S 9601, et seq., as amended. .. 1 
[state law,. if,appropriate],. . 1 

. .  

I. - INTRODUCTION 
. .  

This Agreement and Covenant Not to Sue (**Agreement")is made 


and entered into by and between the United States Environmental 

. . 

. '  Protection Agency . ( '*EPA**j [state of __ ] and [insert 

n b e  of Settling Respondentj (collectively'the "Parties"). 

.~ 

. ~EPAenters into this Agreement purauant to the Comprehensive 
. . 

Environmental Response, Compensation, and Liability Act 0.f1980,' 


as..amended(TERCLA"), 42 U.S.C. s 9601, et seq: [If the state 1 
,. .  . . . .  . .  . .  

. .is 'aparty, insert !*TheState of. . ',, enters into this 
. .  , 

Agreement'pursuant to [cite relevant state authority. I*' and make ' ,. . . . . 

. . . . .  appropiiati .reference'. . . . . .  to state-W i t h  respect to affected . :' 
... . . .. , j .  

, ' . .  . .' 

.includingpayment-or,work'to.be
proviatons;. . .  performed],. . . . . . .  
. . . . . .  . . .  . .  . . .  

. . . . . . .  [Provide.',introductary. . .  information.,.consistentwith:: .. . .  
. .  ~. I , .  . . . .  . I  . . 

:., . , I ' :, . . :. ~ . '. . : i  . .  

. . ' "Definitions'.end..state~nt.,of.Facts, .-ut the party firchasing 
. . . . I .  . 

'including,q ( -Settling' ',. ' : ' ' , 
.. 

. , . . . , , . . . .  . . . .  . . . .  

s,.COrporate'status..if applicable -ami .include . .  . .  . 
. .  proposed -use of.

. . . .  the property by prospective'purchdser. . .  Provide 
. .  . .  

n-, location and ,descriptionof Site. j 
. .  

" The Parties agree to undertake all actions required by the 

terms and conditions of thi-s'Agreement. The purpose of this: 


~~ ~ 



Agrc-ament is to settle and resolve, subject to reservations and 


limitations contained in Sectionri VII, VIII, IX, and X [If this 


Agreement contains a separate section for Settling Respondent's 


reservations, add section number], the potential liability of the 


Settling Respondent for the Existing Contamination at the 


Property which would otherwise result from Settling Respondent 


becoming the owner of the property. 


The Parties agree that the SettYing Respondent's entry into 


this Agreement, and the actions undertaken by the Settling 


Respondent in acccrdance with the Agreement, do not constitute an 


admission of any liability by the Settling Respondent. 


The resolution of this potential liability, in exchange for 


provision by the Settling Respondent to EPA [and the state] Of a 


substantial benefit, is in the public interest. 


11. PEP IN IT ION^ 

Unless otherwise expressly provided herein, terms used in 

this Agreement which are defined in CERCLA or in regulations 

PrOslulgated under CERcLA shall have the meaning assiked to them 

in CERCLA or in such regulations, including any aPaendreent8 
. -. . . .  

:.thereto. % 
. , . .  

. .. .. . ' .  , .. 

. ,  ..:' . -1... . ;,BPA* .tihail.:mean the ,Unit& States 'Envirollaenpxi 
.: I . , : .  . . . . 

. .  . 
' ' Protectfo.n~~Agenqand :any.successordepartment8 or agencies .Of 


. .. . . ,.;. ., .~ . . . .  . .  . . . 
. .thei,uni& : . , . . ,. .  . . . 

: '  
. .  .. . . . '  . .  I . .. 

.. 2.: ' : ..?Existing'Conta&dtion" ahall .any'haaardOQS. ' 

. .  . . . .  
suba+mces., 'pollutantsor contaminants, present.or existing on or . .  . .  

. . ,under.theSite as of the effective date of this.Agreement.. ' . . . 

. .  . . 2 . '  



3. "Parties" shall mean EPA, [State of J, and the 


Settling Respondent. 


4 .  "Property" shall mean that portion of the Site which is 

described in Exhibit 1 of this Agreement. 


5. "Settling Respondent" shall mean 


6 . - "Site" shalt mean.the [Superfund] Site, encompassing 

.approximately acres, located at [address or description' 


of location] in [name.of city, county, and State], and depicted 


generally on the map attached as Exhibit 2. The Site shall 


include the.Property, and ax1 areas to which ,hazardoussubstances 


and/or pollutants or conthinants, .havecome.tobe .located 


[provide a more''specificdefinition of the Site where possible; 

. ,  'my also-wish .toincrude within Site.description'structures, , 

. . . .USTS., etc]. ; . ;' . . 
. . . .  

. . .  ' " 7 . .  'isunited. .  States" shall mean the United States of America, 
. .  

ita .departments,agencies, and im.tNlaentalities. ' ' 
: .  . 

. . . . ,. .  
,'. '. ,111-, '  STATEMENT OF .FACTS.' . - . . , ' .  

I

.: . .  . . . . . . . . . . . . . . . 

. . :. . .  -: 8 ...... [Include .onlythose 'facts. relating to the.Site,,thatare 
I .  	 . . . . .  . . , . 

relevant.t6-thecovenant being .provided..the .. prospective, 
. . . .  . , , . . , 

. . . . . .  purchaser.. .Avoid'. . . . . . .  adding.informetion that'relates -only 'toaction8 . .  
,: . .  . . . . . . .  . .  . , .  . . .  . . 

. .  . .  
. .. . . . .  

. .  
' '  'or;'mrties..that this' A g r q n t .] .:- ' .  

. ."&e .outside"of. 
. . . .  . . . . .  . .  : .~ . . . . .  . . .  . . . . .. . . . . . . . .  . . .  . . . .  . . . . , 
Settling.Reapondent . rep-sents ,. and Ifor.the;purposes .. . . .  . . . . . . . :  . . . . . .  .: - .  

. .. .  . . . , ,  . . . . .  . . .  . . .  
. . .. . . .  e .. . -. . . . . . . .  . .. . of:' this 'Aqre&nt'.EPA .[and the s.tate]:relieS on .thoi$e. 

. .  . . . . .  . . . . . . . . . .  .: . . . . . .  . . .  ,. . 
representations,' that.Settling .Reapondento 

. ; . .  . . .  with the. . . .  8 :  invoivement . . . .  
. . . . . . . .  .. 

Property .andthe Site has ..been 'limited'tothe following:. . . . .  . ,  . . .  
. . [Provide facts ' of .any,involvement by settling 'Respondentwith the 

. . .  . .  
. . . .  . . 

. .3~ ' 



Site, for example performing an environme~talaudit, or if 

Settling Respondent has had no involvement with the Site so 

state.1. 

IV. PAYMENT 


IO. In consideration of and in exchange for the United 

States' Covenant Not to Sue in Section VI11 herein [and Removal 

of Lien in Section XXI herein if that is part of the 

consideration for the agreement], Settling Respondent agrees to 

pay to EPA the sum of $ ' , within -days of the 

effective date of this Agreement. [ A  separate section should be 

added if the consideration is work to be performed.] The 

Settling Respondent shall make a l l  payments required by this 

Agreement i n  the form of a certified check or checks made payable 

to "EPA Hazardous Substance Superfund,vmreferencing the EPA 


Region, EPA Docket number, and Site/Spill ID# [insert 4-

digit no.: first 2 numbers represent Region, second 2 numbers are 

Regi,on''s~;Site/Spill' .I D  no.j, [Dar case numbem .. .'. r if, 

.' ' ' applicable]' and,,'
. ., nam and dddress of 'SettlingRespondent.. .[insert 

. .  . . . .  . '., . '.. .  ' , .  
.. . .  

Regiijnal 'sut;erfamckbox ,addre& . .  . .where.pyapent 'shouldbe sent]. 

. . , . .  :.. . 

. : 
,,: .. 

. . 

,' to,,section.iooiiaj .ofCERCLA, . a 'v . i . c , .,s9607(a), compo*ded on 
. .  . . . .  . .  . .  

, I 

. .  . . 
. . .  4 
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an annual basis. 

. . 

r- .J '[WORK TO BE PERFORMEDL 

[Include this'section and other appropriate provisions 


relating to performance of the work, such as financial assurance, 


agency approvals, reporting,,etc., where work to be performed is 
. . 

the consideration for the Agreement. . .  

_.. Statement of Work attached as Exhibit 3 . 1  
. . 

V. ACCESS/NOTICE TO SUCCESSORS'IN INTEREST 


12. Comencing upon the date that it acquires title to the 
. . 

Property,' Settling Respondent agrees t o  provide to,EPA [and the 

state] its authorized officers, employees, representatives, and 

all other persons performing response actions under EPA [Of 

state] oversight, an ,irrevocable.rightof-accessat all 

'. 	 ' reasonable times to the Property and to any other property to ' . 

which access'is 'requiredfor the,,implementation'of response

. . 

I 

actions at the Site, to the.extentaccess to.such other property 

4s controlled by the Settling Respondent, for the purposea' Of 
. .  . . 

: performing and.overseeing 'response.qctiona . at the,Site'under 
. . ... , 

federal.[and state] .law.'.EPA agrees.to'provide reasonable 'notice
' 

. .  . , 

to .the,
Settling Respondent ' of the &.irig of response actions to' 
. j  , .  . . . . .  

be 'undertakenat 'theProperty. Notwithstanding any provision'-of 
, .  . .  . . . .  . 

. .  ., , .this;A@re&ent,''.EPA.retains'allof .ita authorities. and . rights, 
. .. . : . .. , .. 

4 . . . .  
Including:.enforcebnt .authoritiesrelated thereto,. under CEFlCLA,. .  . .  . .  . .  . .  , .  .. . . . 

. .  . . . ,  ' 
.the ' Solid'Waste.Disposal Act, as amended by the Resource . . .. .. .  . . .  . .. . . .. .- . . . . . .  , .. . .  

.. Conservatiii'andRecovery Act, 42 U.S.C. ~ ' 6 9 0 i , ( * * ~ )8t. 
. .  . .. . . .  . .  . .  
' -, and any other .applicablestatute'or regulation, 'including 

, . ! . .  5 



any amendments thereto. 


13. Within 30 days after the effective date of this 

Agreement, the Settling Respondent shall record a certified copy 

Of this Agreement with the Recorder's Office [or Registry Of 

Deeds or other appropriate office], County, State 

of . Thereafter, each deed, title, or other 

instrument conveying an.interest in the Property shall contain a-_ 
notice stating that the Property is subject to this Agreement. A 

. I . .  

copy'of these'documents should be'sent to the persons listed 'in 


Section XV (Notices and Submissions). 

' ' 14. The Settling Respondent shall ensure that assignees,. 

successors,in interest, lessees, and sublessees, of .theProperty 


shall provide.the same access and coope2ation. The Settltng 
, .  . 

Respondent shall'ensure that a copy of this Agreement .is.provided
. .  
. .  . .  

Ito any 'currentlessee or sublessee on the Property. as ,ofthe , . 

effective date of this.Agreement and shal'lensme that.any 
. .  

subsequent leases, subleases,.asiignumnts or 'transfersof the 

. ' '  P.roperty..'or' ., with this '... an interest in..the..Propertyare consistent .~ 
. . . .  

' 

S.vtion,.and.'SectionXI ' (Parties''&und/Transfer of Covenant)., of 
... . . . . . . .  

the.'Agreement'[and where appropriate, ?ection.;- :(work to-+ . .  . . . . .  . .  
.. . . .  .

. .  
. , .  . .. P e + f o e )j..:. , .:: . . ' . .. . . ,. . .  . . .  

.~ .~. . .: . . . . .  . . .  . . . . . . .  . .  . ,  . . . .  
. . .  .. . . . . .  . . . . 

. . . . . . . .  ... : 4 

. .  :..:. . . . . . . . .  " ..vi. . .  . . . .  , .  
. . .: ' . .  . .  ,. .... 1. . . . . . . . . .  . . . . . . .  .:,. . . . 

. . .. .~, . . .  ., . .  
':The:.&qttling. a t  the 

i . .  . .  . :.. .  
Re#po&nt a,ha&1 ,gjggaise';iUe'.care. 

. . . . .. .  . . . .  , .  . . . .  . .  
. . .  .. ' , .. 

. . .  Site Wifh . & a m :  to-,the:iBxisting . ; .  . .. contamination .adshall.COrSplY..
. . .  . . . . . . . .  . . .  ; .: . .  . 

. .. 

with' all(.appli=~le..local.,
. . .  State, h n ~ lfederal l a m  a d .  . . . .  
. . . 

regulations. The settling^ Respondent recognizee that the. 


. . . . 

6 
. .  
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. . 

:,implementationof response actions at the Site may interfere with 


the Settling Respondent's use of the Property, and may require 


closure of its operations or a part thereof. The Settling 


Respondent agrees to cooperate fully with EPA in the 


implementation of response actions at the Site and further agrees 


not to interfere with such response actions. EPA agrees, 


consistent with its responsibilities under applicable law, to use 


reasonable efforts to minimize any interference with the Settling 


Respondent's operations by such entry and response. 'In the'event 


the Settling Respondent 'becomesaware of any action or occurrence. 


which causes'or 'threatens'a.releaseof hazardous substances, 


.:'pollutants or contaminants at-or from the Site that constitutes 

~. 

an emergency situation or may present an .immediatethreat to 

public health or welfare.or the environment, Settling Respondent 

shall.immediately take - all appropriate action to prevent, .'abate, 

.or'minimizesuch.release 'orthreat of release, and shall, in . . 

addition.to complying with ,anyapplicable notification . .  . .  .. 
requireme& .under.Section'103of CERCLA, 42 U.S.C. 9960.3, or 'any. .  . . . .  . . 

' .. other law, ihediately notify EPA of such re1,ea-e:orthreatened 

release. 


. -
. I . . v1.r. CERTIpICATIolp . .. . : . . . ,  

. .16: By entering 'intothis',agre&nt, the Settling. .. .. .  , .  

.Respondent,certifiesthat to'the best of .itsknwledge and belief
. . 

, '  it M S  .fully'an&.ac&rateiy disclosed,.'toEPA Land-thestate] all 

.:informationknown.to .Settling J&p&ndent and all'.infoinustion in. .  , 
. . 

' the possession or control^ of its 'officers,directors, employees, 
7 



. .  


contractors and agents which relates in any way to any Existing 


Contamination or any past or potential future release of 


hazardous substances, pollutants or contaminants at or from the 


Site and to its qualification for this Agreement. The Settling 


Respondent also certifies that to the best of its knowledge and 


belief it has not caused or contributed to a release or threat of 


release of hazardous substances or pollutants or contaminants at 


the Site. 'If the United States [and the state] determines that 


information provided by Settling Respondent is not materially 


accurate and complete, the Agreement, within the sole discretion 


of the United States, shall be null and void and the United 


States [and the state] reserves all rights it [they] may have. 


VIII. 4N N 1 


17. Subject to the Reservation of Rights in Section IX.Of 


this Agreement, upon payment of the amount specified in Section 


Iv (Payment), of this Agreement [if consideration for Agreement 

. .  

i s  .-work.' .to be p e r f o l ,  insert,,as 'appropriate-,"and 'upon
. .  . . . . 

completion of.the :w&k 8pecified':inSwztion 1(Work to Be. 
. .  . . 

' 
~~~~~~Performed) to .thesatisfaction'of EPAB;],'theUnited states and
-~ 

.: . . . . .  . . . . .  . . . . . .  . . . 
. . ' the:'atate]coven&nk&not to sue ,ortake 'any:other civil or 

. .  . . .  ~ . . . /  . , ... . .  

Atling :~spondent..~or, 
any a all 
. ._ .  . . . ,  . I . , 
. . .  

. . . . .  . . . . . . .  ..r&iei, or.i.&imbtlraeaSnt'of . . '  . . 
i. . . . .  .~ 

. , I . . .  . . . . . .. . . . . . . . . . . .  . . . .. ' . "~'".. . .  . . . .  . ,  . .  . .~. . . .  . .. .  . . . .  . . ,  . . . . ; . . . . .  

not to sue-.'is.'fror+he.:United ' ' . 
iathg these m n a :should.advine'.the 

of hny:other,federal agency'.
Xnvolved'.wfth 

have ,ac l a u  pnder'CE- with ,reggectto 

efforts.to,adviise such federal agency'of

the,p m p a e d  'settlement. . . . . .  
. . 

. .  . .  
' ,  8 ' 



response,.costspursuant'to Sections 106 or 107(a) of CERCLA, 42 

U.S.C. SS 9606 or 9607(a) [and state law cite] with re.spectto. 
, 

the .ExistingContamination. 


IX. 'RESERVATIONOF RIGHTS 


18. 	 The covenant not' to sue set forth in Section VI11 above . 
. ,  

does not pertain to any matters other than those expressly 


specified in Section VI11 (United States' Covenant Not to Sue). 


The United States [and the State] reserves and the Agreement is 


without prejudice to all rights against Settling Respondent with 


respect to all other matters, including but not limited to, the 


following: 


(a) claims based on a failure by Settling Respondent to 


meet a requirement of this Agreement, including but not limited 


to Section IV (Payment), Section V (Access/Notice to Successors 


in ,Interest), Section VI (Due Care/Cooperation), Section XIV 
. . 

. .  (Payment .of,Costs,.(and,'.if.appropriate,Section 2 (Work to be 
. : ..  . 

Performed)J ;' ' 

. .. .. . . . .  . . 

(bj . an? liabiiity'resulting from'.pastor future releases ' of 

hazardous uubstances,.pol'lutants or^ contqmfnants, at or from . .the 
- .  . . . . 

Site caused 0r:contributed to by Settling Respondent, its 8. 

. .  . . .. .  . .. .  
sucaessora,.assignees,"lessees'orsubiissees;, .  

. .  . . . .  , . .  , . . .  . . .  
. ,... 1 (.c) - liability-resulting from exacerbatitin. by .settiing . . . .  - . .  

. .  . .  . . .  . .. .. 
. . .  . .Res,pondent,.its auccessors,.' assfgn%s , lessws or aubleesees, of.. 

. .  

Existing Contamination; . . . ' . .. . 

. .  . .  . : . .  . .  

'. . id) ' any.lfabilityresulting from the release,or threat of 
. -

. . 
release of hazardous ' substances,.pollutants'or contaminants, at 

. .. . . . -, . . 
. I . 

9 



the Site after the effective date of this Agreement, not within 


the definition of Existing Contamination; 


(e) criminal liability; 


(f) liability for damages for injury to, destruction of, or 


loss of natural resources, and for the costs of any natural 


resource damage assessment incurred by federal agencies other 


than EPA; and 


(g) liability for violations of local, State or federal law 


or regulations. 


19. With respect to any claim or cause of action asserted 


by the United States [or the state], the Settling Respendent 


shall bear the en of proving that the claim or cause of 

action,'or any thereof, is attributable solely to Existing 


Contamination. . 
. .  

. 20.. Nothing in this 'Agreement, Oris intended as a.'releas.e. 

. .  . 

covenant not to sue for any'claimor cause'ofaction, . .,. .  . .  . .  
. . . . . .  . 

administrative 'or.judicial,..'civil
or crimi&l, past or fufure, in . .  . , . .  
I ' I  : . . 

law . . .. :whichthe .United.States.., . or;'$n,:equity, [or the.,atate]mak have. .  . .  

. I  I. . . 
nature.or sccipe .of.responseactio& which'm y  be taken or be 

. :. .  . . . .. . .. . .  . . 
,. ~ . .  

. .  , . 10 
. .  . . .  
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required by �PA [or the state] in exercising its authority under 

federal [or state ] law. Settling Respondent acknowledges that 

it is purchasing property where response actions may be required. 

X. SETTLING RESPONDENT'S COVENANT NOT TO SUE 


22. In consideration of the United States' Covenant Not TO 


Sue in Section VI11 of this Agreement, the Settling Respondent 


hereby covenants not to sue and not to assert any claims or 


causes of action against the United States [or the state], its 


authorized officers, employees, or representatives with respect 


to the Site or this Agreement, including but not limited to, any 


direct or indirect claims for reimbursement from the Hazardous 


Substanc'eSuperfund established pursuant to the Intemal Revenue 

' ' Code, 26 U.S.C. S 9507, through 'CERCLASections'l06(b)(2), 111, 

. .  
. .

112, 113, or any .other.provisionof law, any claim ,against.
the 

1 

United States, including any department','agency or 

, . 

Iitrumenccdity of the United State&:.under"CERCLA:Sections 107 Or 
. . . .  . .  , .  . .  

113 relateh to the'Site, or any claims arising-out of 'response: 
. . .  . . . . 

, , . aCtivi.tiesat the 'Site. includdng claims.based on EPA'S oversight ... . . . .  . . . .  
. . . .  . .  . . . . . . 

of.such activities or approval.of .plane for.e,&.: , 
'activities.,' 

. . .. ,. . .  
. .  . '  ' '23. . ma Settling Respondent :reserves,and .'thia.Agr*ent. is ' . 

. .  . . .  . . . .  
r . .  ., . . .  . .  

. ,  

. . . .  .prefudice:to, actions!against,.wfthout~ . . . . .  'theUnite,'Stat&.:l&ed on . ~ 

. .  . -. .  
, . . ,  . . .  . ' ,;, ' . .  . . . . . . c ..:. . . .  . . . . .  

( .  . ,. . . . .. . . .  
. . .  . . .. . .  '.negligent.'a,+ions taken directly by the United States, not -

. .. ,. .  . . .  . . . . . . .  . . .  . .  . . . . . .  . . . .  . .  
.'\ : . .. . . . . .  ~.. . . . .  . . . .  

. . . . . ..' ' ' ' .inclfading.oversight or'approval of the Settling Re8pqndent"s .' 
. .  . . , . .  .. . , , .  . . . . .  . . .  . . .  . . . . . . . . . . . .  . . .  

&&'or :.activities.that'are brought purswnt"to;any . statute . . .. 
. ,  i . . . .  ... .~ . . 

. . .  . . . 

other'than'CEIUhk or R C a .  and for which the'waiver of sovereign 
. . .

immunity 'isfound.'in'
a statute other than'CERCL or RCRA. :. 
. .. .  . . 

. .  . . :. .  

11 




Nothing herein shall be deemed ta constitute preauthorization of 


a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. S 


9611, or 40 C.F.R. S 300.700(d). 


XI. PARTIES BOUND/TRANSFER OF COVENANT 

24. This Agreement shall apply to and be binding upon the 


United States, [and the state], and shall apply to and be binding 


on the Settling Respondent, its officers, directors, employees, 


and agents. Each signatory of a Party to this Agreement 


represents that he or she is fully authorized to enter into the 


terms and conditions of this Agreement and to legally bind such 


Party. 


25. Notwithstanding any other provisions of this Agreement, 


all of the rights, benefits and obligations conferred upon 


Settling Respondent under this Agreement may be assigned or 

. . .  

transferred to any person with the prior written 'consent, of EPA. 

[end the 'stqte]fn .its sole discretion. . . . . .  
. .  . .  

. . 
. . .  26 .  . The Settling Respondent .aGreekto pay the reasonable 

. . .  . . 

.reqGests.for consent.to assign or'transfer the property.
. .  . . .  . .  . .. .  . . .  . . . . 

. . .  I 27. .. In -the.evenl;of,an atisigrunent'oi tqinsfer.of+he . . . . .  . .  . . . .  . . .
I . . . . . .  ,, 

aasi-nt ,or transfbr'.ofan interest,in .the...Property:or ..ah . .. .. . . . . .  . .  . . . .. . . . . . . . . . . .  . .  .~ . .  . .  
'.:ti-*&;.: shall iontiniie.ti.be m u  . . . . . . .  . . . . . .  , : 

+tiins,,and i c i  ,Bu :the.benefits,. . ,, . .  . . . . . .  . : .  . . . . .  . . . . . .  . . .., , . .  . ,  . .  
, . .  

8 EPA::,[.the' or.'
state] and '+he:~signor
. . .. .  . .  . . . . . . . . . . .

86'and modify this Agreeaent, i n  .writ&, . .  . .  . . .  . .  . . .  . . 
, .. 

accordingly. .' Moreover, prior to or siPLultaneous with -any 
. . .  . .  

. . 
. . .  . .  12 
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assignment or transfer of the Property, the assignee or 


transferee must consent in writing to be bound by the terms of 


this Agreement including but not limited to the certification 


requirement in Section VI1 of this Agreement in order for the 


Covenant Not ta Sue in Section VI11 to be available to that 


party. The Covenant Not To Sue in Section VI11 shall not be 


effective with respect to any assignees or transferees who fail 


to provide such written consent to EPA [and the state]. 


. .  XII. DISCLAIMER 
. . 

'28.  ' This Agreemeit in no way constitutes a finding by EPA 
. ~, 

. .  [or the state] as to the risks to human health and the '. 
. ,  

environraent'whichmay be posed by contamination at the Property
. .  

. . or the Site nor constitutes any representation by EPA [or the 

:, statei that the Property or the Site is fitifor any particular 
. . 

purpose. 


. .  XIII. WCUMENT 'RETENTION 

. . .29. The Settling Respondent agrees 'toretain and make 
. . . .  

available to'EPA:.[and the state] all business 'andoperating 
.. . 

.' records, contracts, site studies and investigatioxis, and, 

. .  , . .  

docume,nts. . .relating to.operations'at the Pi.Qperty, fok at least 
I . : .  

.': ten years, .;fo'ilowin,g . .. . the.eifective date of this Agreement unless .' 
. .  . . . . 

.. . 
. ' .. .othez?&a&agreed . to in kiting by the Parties. At.the end. of,.ten ... . . 

. .  . .  . .  
'. 'years;,'the'Settling'Respondent.. shall notify EPA [and.the state] 

. . ., .  

of the'lbcation'ofsuch doc k n t s  and. shall'provide EPA .[,andthe 

. , 

s, . state]..withan opportunity to copy any documents at .theexpense . . 
. .  . . . 

of EPA.[Or the state]. . [Where work is,.tobe performed, consider 
, . I ,  . .  

. . 

13 I 



providing for document retention for ten years or until 

completion of work to the satisfaction of EPA, whichever is 

longer. ] 

XIV. PAYMENT OF COSTS 


3 0 .  If the Settling,Respondent fails to comply with the 

terms of this Agreement, including, but not limited to, the 

provisions of Section IV (Payment), [or section -- (Work to be 

Performed)] of this Agreement, it shall be liable for all 

litigation and other enforcement costs incurred by the United 

States [and the state] to enforce this Agreement or otherwise 


obtain compliance. 


X V .  	 NOTICES AND SUBMISSIONS 
, .  , 

31. 	 [Insert names, titles, and addresses of.thoae to whom 
. . . . .  

notic68 .andsub~pissionsare due, specifying which submissions .?e 
. .reqrtred. J 

. .  . .  
I . . ,  XVI.  BPI?ECTIVE'DAm . . .  

. .'.. . .  

' ' . ' ' ,33.'. The effective date of'thi8 Aghement shall be the date . 

. ... upon which EPA'.fssueawritten notice .&the Settling Reapndent . . 
that ,EPA:. . . . .. . .  [and. 'the'.stitelha8 fully executed the 'Agre&ent.after . . . .  . . . .  

. . . .  . . . . 
'. '.' ., .

rev& ;o;i ~ : . r e i p o m e  p~ibli~..to.any. co&<iita received. ': - .  . . . . .  . . . . . . 
. . .  .xvIi. :-''APPRO v*. . ,  . ,  . .. . . .  , ,  . :  . 

. .. . . .  . . . . . . . . .  . . . .  . .  . .  . . .  . .
(&&l of',the.unit& States or: her ,. 

. . . .  
. . . . . . - . . .  

, ,; ., - .. - .. - . or'.&Itten. .  appmval of.the settlement ' , ' '. 
. . . . .  

. . . L 

' &feb.in; this -nt. ... .  . , .  .. . .. .  
. . 

. .  . . . .  WIII'. ~ I r n T I O I q . ~ , 

. . 
I .  

' .  ..' 34.. If,any Party believes.that -anyor all of the . ' 

. .  

14 



.. 


obligations under Secti0n.V (Access/Noticeto Successors in 


Interest) are no longer necessary to ensure compliance with the 


requirements'of the Agreement,' that Party may request in Writing 

' 

that the other Party agree,to terminate the provision(s) 


establishing such obligations; provided, however, that the 


provision(8) in question shall continue in force unless and until 


the.party requesting sqrch termination receives written agreement

, . 

from the other party to terminate such provision(s).
. .  

.XIX. 


35. With regard to claims for contribution against Settling 

Respondent, the Parties hereto agree that the Settling Respondent 
. . 

is-entitled to'protectionfrom contribution actions or.claims as 
.	 . . . . .  , . 

. ., '  provided by CERCLA Section 1 1 3 ( f ) ( ' 2 ) , ,  42 U.S.C. S 9 6 1 3 ( f ) ( 2 )  .for '~* 
. .  . .  

, ' lqetters'address,edin this'Agreement. The.matters addressed.in' 

, '  this Agreement are [all response actions taken or to betaken and. .  
. .  

. response,costs incurred or to be incurred -by the.United...StatesOr . . . 
. , . .  

any other:.personfor the Site with respect to.the Existing 
. . . .Cont@nation] .' . .  , .  

. " . 
. . .  

.. : . ~ 

. . .  
. . . respect to ;any, ' ., .: 36..,'The ;Settling,Respondent agrees 'that with . ,  .. . . . . . . I . . .  

. ,  

. . . . . .  s.uit;or.claim-fo cantifbution brought'by ;it.'. .  
. .  . . . . . .  . .  

for':matters. ,related , .  
, ... . . .  I , . . . .  I .

it W i - l l .  notify'the .Un&&' States '[and the . . . . .  
. . . . .  t. . .  . . . . .  . . . . . .  . . .  . . .  . . .  . . . . . .  . .  , . :.i. . : . .  , .  . ,. . . . . . . . . .  

. .  state.].i$ writing.no'iateS:.than, . . . . . .  . ,  .. . . . . .. . . . .  . .  - . . . .  60.*m. grior'.to the :initiation . . 
. . . . . . . . .  . .  

' , . o f -. euch~,s.ulf~.or\claim. . .  . . .: . .. . . . .. .  . .  . . . . . . .  
37. - ' ]nie.settling'Respondent also agreei that . W i t t i  ieapect, .  . .  . . . .  .:. , 

to any',
s u i t  or.claim for contribution brought against-it.for 
. . . , ,  . .  

niatters related to this 'Agreement it will notify i n  -wtit.ingthe. 
. . , , ,  

. .  
. . 

I / 15 
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United States [arid the state] within 10 days of service of the 

. .  . .

complaint on them. .~ 

XX. EXHIBITS 


38. Exhibit .1 shall mean the description of the Property 


which.is the subject of tbis Agreement. 


39. Exhibit.2 shall mean the map depicting the Site. 


. .  [--.'Exhibit 3 shall mean the statement of Work. 1 

XXI: 


40..~ [Use this provision only when appropriate.]. Subject to 
, .  

the Reservat-on of Rights in Seczion IX of this Agreement,-upon 


payment of the amount specified in Section IV (Payment) [or upon 

. . 

'satisfactorycompletion'of work to be .perfolmedspecified in 
. .  . . .  

Section - (Work to .bePer.formed)1, EPA agrees 'toremove axy lien 
. .  

. ~ ,  it miy e v e  on.the Propetty under .Section iot(i)-of CERCLA, 42. . .  
. .  . . ,  

U.S.C.. S 9607(1), as a result of &sponse action conducted by EPA , .  . . . 
. .

.'at.the -Property. . ' .. 
. .  . . 

. .  . . .  . .  
' .' . . ..-IC CoMwg#!g .: . .. . . . .  . . . ~XXI-I.." . .  - . . . . . .. . .  . . .  . . ,  . . . .  . .  

. . .  public,, .  . ,?I.., mi.8, A & m e n t.s,hall be,aubject.to a thi,ey-dayi. 
. . .. \ 

. .  . . 
. : collllpsnt .,pbriod,;'.afterwhich EPA.play .modify' . . .  . . .  . . . .  . . .  

, . ',; . .  or'withdraw..its: . . .  . . : .  . . . 

. . . . . . .. . ..cio&ent; ,tothis :Aptee\aseit ii-nta 'rkiikd'disci+.factaor . . '  
. , . . .  . . .  

.I; 
. . 5 . ' .  . . 

.at? ::thattiis..~gte-it'is:... . . . .  ,:. ..: .~. . .  . ..,. , , . , . .  . .  . . . . . , . . . . . . . . . .  . . .  ... . , . . . .  . . . .  ~ . .per',or,,inadepoatew. . . . . . . . .  ., . . . . . . . .  . . .  . . . . .  . . .. , .. .  
, . . .. , , , . , , ., .. . I  : . , .  .. . . . . . . . . .  .. , . .  I. . .  ... , . . .  , . , 

, .  . . .  ,, . . . . . . . .  . . . . . .  . .. , . . . 
, . . 

.. .  . .. .
. . . .  

. :. 3 . . . . . .  . . . . . .  
. .  

.. 
. .. . , 

,
. .  . 

.
, .. 

. . . . ,. . . , . , . 
. . .  . . .  . . . . .  

. .  . . . . .. . .  



.. . 

IT IS SO AGREED: 


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 


BY: 


Regional Administrator, Region - Date 

IT IS SO AGREED: 


BY: 

. .  , .  . . . . 

Name Date 


.. . .  . . -. .:. 

. . .: 

. .  . . 
, 

. .  . , . 
. .. . . . . 

. .  
.~ 

. .  

17 



	COVER MEMO
	Guidance on Settlements with Prospective Purchasers , of Contaminated Roperty
	I. Purpose
	II.  Statement of Policy
	III.Criteria for entering into convenants not to sue with prospective purchasers of contaminated property
	IV. Consideration
	V.  Public Participation
	VI. Process
	MODEL AGREEMENT
	I.  INTRODUCTION
	II. DEFINITIONS
	III. STATEMENT OF FACTS
	IV. PAYMENT
	V. ACCESS/NOTICE  TO SUCCESSORS IN INTEREST
	VI. DUE CARE/COOPERATION
	VII. CERTIFICATION
	VIII. UNITED STATES' CONVENANT NOT TO SUE
	IX. 'RESERVATION OF RIGHTS
	X. SETTLING RESPONDENT'S CONVENANT NOT TO SUE
	XI. PARTIES BOUND/TRANSFER OF CONVENANT
	XII. DISCLAIMER
	XIII. DOCUMENT RETENTION
	XIV. PAYMENT OF COSTS
	XV. NOTICES AND SUBMISSIONS
	XVI. EFFECTIVE DATE
	XVII. ATTORNEY GENERAL APPROVAL
	XVIII. TERMINATION
	XIX. CONTRIBUTION PROTECTION
	XX. EXHIBITS
	XXI. REMOVAL OF LIEN
	XXII. PUBLIC COMMENT
	SIGNATURE PAGE


