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§251.46 Conduct of hearings: Role of
arbitrators.

(a) At the opening of a hearing con-
ducted by a Copyright Arbitration
Royalty Panel, the chairperson shall
announce the subject under consider-
ation.

(b) Only the arbitrators of a CARP,
or counsel as provided in this chapter,
shall question witnesses.

(c) Subject to the vote of the CARP,
the chairperson shall have responsi-
bility for:

(1) Setting the order of presentation
of evidence and appearance of wit-
nesses;

(2) Administering oaths and affirma-
tions to all witnesses;

(3) Announcing the CARP’s ruling on
objections and motions and all rulings
with respect to introducing or exclud-
ing documentary or other evidence. In
all cases, whether there are an even or
odd number of arbitrators sitting at
the hearing, it takes a majority vote to
grant a motion or sustain an objection.
A split vote will result in the denial of
the motion or the overruling of the ob-
jection;

(4) Regulating the course of the pro-
ceedings and the decorum of the par-
ties and their counsel, and insuring
that the proceedings are fair and im-
partial; and

(5) Announcing the schedule of subse-
quent hearings.

(d) Each arbitrator may examine any
witness or call upon any party for the
production of additional evidence at
any time. Further examination, cross-
examination, or redirect examination
by counsel relevant to the inquiry ini-
tiated by an arbitrator may be allowed
by a CARP, but only to the limited ex-
tent that it is directly responsive to
the inquiry of the arbitrator.

[59 FR 23981, May 9, 1994, as amended at 63
FR 30635, June 5, 1998]

§251.47 Conduct of hearings:
nesses and counsel.

(a) With all due regard for the con-
venience of the witnesses, proceedings
shall be conducted as expeditiously as
possible.

(b) In each distribution or rate ad-
justment proceeding, each party may
present its opening statement with the
presentation of its direct case.

Wit-

§251.47

(c) All witnesses shall be required to
take an oath or affirmation before tes-
tifying; however, attorneys who do not
appear as witnesses shall not be re-
quired to do so.

(d) Witnesses shall first be examined
by their attorney and by opposing at-
torneys for their competency to sup-
port their written testimony and ex-
hibits (voir dire).

(e) Witnesses may then summarize,
highlight or read their testimony.
However, witnesses may not materially
supplement or alter their written testi-
mony except to correct it, unless the
CARP expands the witness’s testimony
to complete the record.

(f) Parties are entitled to raise objec-
tions to evidence on any proper ground
during the course of the hearing, in-
cluding an objection that an opposing
party has not furnished nonprivileged
underlying documents. However, they
may not raise objections that were ap-
parent from the face of a written case
and could have been raised before the
hearing without leave from the CARP.
See §251.45(c).

(g) All written testimony and exhib-
its will be received into the record, ex-
cept any to which the panel sustains an
objection; no separate motion will be
required.

(h) If the panel rejects or excludes
testimony and an offer of proof is
made, the offer of proof shall consist of
a statement of the substance of the evi-
dence which it is contended would have
been adduced. In the case of documen-
tary or written evidence, a copy of
such evidence shall be marked for iden-
tification and shall constitute the offer
of proof.

(i) The CARP shall discourage the
presentation of cumulative evidence,
and may limit the number of witnesses
that may be heard on behalf of any one
party on any one issue.

(J) Parties are entitled to conduct
cross-examination and redirect exam-
ination. Cross-examination is limited
to matters raised on direct examina-
tion. Redirect examination is limited
to matters raised on cross-examina-
tion. The panel, however, may limit
cross-examination and redirect exam-
ination if in its judgment this evidence
or examination would be cumulative or
cause undue delay. Conversely, this
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subsection does not restrict the discre-
tion of the panel to expand the scope of
cross-examination or redirect examina-
tion.

(k) Documents that have not been ex-
changed in advance may be shown to a
witness on cross-examination. How-
ever, copies of such documents must be
distributed to the CARP and to other
participants or their counsel at hearing
before being shown to the witness at
the time of cross-examination, unless
the panel directs otherwise. If the doc-
ument is not, or will not be, supported
by a witness for the cross-examining
party, that document can be used sole-
ly to impeach the witness’s direct tes-
timony and cannot itself be relied upon
in findings of fact as rebutting the
witness’s direct testimony. However,
upon leave from the panel, the docu-
ment may be admitted as evidence
without a sponsoring witness if official
notice is proper, or if, in the panel’s
view, the cross-examined witness is the
proper sponsoring witness.

() A CARP will encourage individ-
uals or groups with the same or similar
interests in a proceeding to select a
single representative to conduct their
examination and cross-examination of
any given witness. However, if there is
no agreement on the selection of a rep-
resentative, each individual or group
will be allowed to conduct its own ex-
amination and cross-examination of
any given witness, but only on issues
affecting its particular interests, pro-
vided that the questioning is not rep-
etitious or cumulative of the ques-
tioning of other parties within the
group.

[59 FR 23981, May 9, 1994, as amended at 59
FR 63041, Dec. 7, 1994; 63 FR 30635, June 5,
1998]

§251.48 Rules of evidence.

(a) Admissibility. In any public hear-
ing before a Copyright Arbitration
Royalty Panel, evidence that is not un-
duly repetitious or cumulative and is
relevant and material shall be admis-
sible. The testimony of any witness
will not be considered evidence in a
proceeding unless the witness has been
sworn.

(b) Documentary evidence. Evidence
that is submitted in the form of docu-
ments or detailed data and information

37 CFR Ch. Il (7-1-03 Edition)

shall be presented as exhibits. Relevant
and material matter embraced in a
document containing other matter not
material or relevant or not intended as
evidence must be plainly designated as
the matter offered in evidence, and the
immaterial or irrelevant parts shall be
marked clearly so as to show they are
not intended as evidence. In cases
where a document in which material
and relevant matter occurs is of such
bulk that it would unnecessarily en-
cumber the record, it may be marked
for identification and the relevant and
material parts, once properly authenti-
cated, may be read into the record. If
the CARP desires, a true copy of the
material and relevant matter may be
presented in extract form, and sub-
mitted as evidence. Anyone presenting
documents as evidence must present
copies to all other participants at the
hearing or their attorneys, and afford
them an opportunity to examine the
documents in their entirety and offer
into evidence any other portion that
may be considered material and rel-
evant.

(c) Documents filed with a Copyright
Arbitration Royalty Panel or Copyright
Office. If the matter offered in evidence
is contained in documents already on
file with a Copyright Arbitration Roy-
alty Panel or the Copyright Office, the
documents themselves need not be pro-
duced, but may instead be referred to
according to how they have been filed.

(d) Public documents. If a public docu-
ment such as an official report, deci-
sion, opinion, or published scientific or
economic data, is offered in evidence
either in whole or in part, and if the
document has been issued by an Execu-
tive Department, a legislative agency
or committee, or a Federal administra-
tive agency (Government-owned cor-
porations included), and is proved by
the party offering it to be reasonably
available to the public, the document
need not be produced physically, but
may be offered instead by identifying
the document and signaling the rel-
evant parts.

(e) Introduction of studies and anal-
yses. If studies or analyses are offered
in evidence, they shall state clearly the
study plan, all relevant assumptions,
the techniques of data collection, and
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