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1. PURPOSE. This directive establishes procedures for the
igsunnce, evaluation, and disposition of ten-day ncotices raquired
under maction 521(w)(l) of the Surface Mining Contrel and
Reclamation Act (the Aet) in Statas with approved regulatery
Programi.

2. DEFINITIONS.

a. Ten-day Fotice. Standard form IE-160 (3/81) er an
equivalent approved by the Asglstant Director for FPleld Qperaticns,
used to actify a State regulatory muthority that an authorized
representative of the Secretary has reason to believe that & peraon
is in visclation of any requiremeant of the State program or &ny

permit corndition imposed under the State prn;ran.

. Remscon to beliava, An authorized representative shall have
reagon %o beliave that a conditicn, practice, or violation exista 1if
available information or fects allsged by mn informant would, 1if
true, conatitute s conditicn, practice, or viclation under the State
program. -

3. POLICY/PROCEDURE.

%« Poliey. An authorized representative of the Secretary
ahall issue a4 ten~day notice to the State regulatery suthority
whenever there is re=aaon to ballieve that a viclatlion of the State
progran axists. Reason 1o beliave a violation sxists may originate
from rfield inapectiocos, written statements provided by any permson ar
public agency, or from inspection and enforcement or other reports
generated in connection with the mdminiatratior or oversight of a
State program. Hovever, in the case of the latier, an authorized
rapreseptative shall take all ressconabls precautiona %o sasure the
information used asa u basis for & ten-day notlice is both current and
reliable, which may firat require contacting the regunlatory
anthority to verify the case facts or conducting an inspection
purauant to¢ Directive INE-27 or othsrvise as necessary to confirm
the relimbility of information alleged in document ravievs. The ten-
day notice requirement will be walived vhare 4 person providas .
adsquate proof that an imminent danger/harm exista and that the
State has Taliled %o take appropriate actlon or where a 3tate
ingpector agreas 4o take prompt and appropriate action to caunae a
violation %o be corrected ag & result of a Joint OSMRE/State
m( inepection. .




B:. Proceduren.

r

(1} Issuance of Ten-day Notices.

Ten-day notices shall not be iswued directly to individual State
inspecters bu%t, rather, shall be elther Zand delivared or sast by
cortified mail %o an approprimte official at the local Btate office
vith juriadiction over the surfmce coal mining. or coal sxpleration
cparatlon. At the sapme time, a copy of each ten-day octice shall be
provided to the permittes ip accordance with DPilrsctive INE-3., The
ten-day potlice period shall commence on the day following receipt by
the State mnd expire ten calendar days thereafter ic accordance with
the time. computation provided under 30 C#R T00.1l5. Fiald Officaen
shall astablish monitoring systems which sffectively track ten-day
notice expiratico dates. In mdditicn, & ehreoological case file for
each ten-day notlcece which econtainas mll documents, evidencs, and
correspondence assoclated with the case shall be esstabliszhed for
sach eveluntive yaar.

(2) State Ten-day Notice Reaponses.

Tean=-day notices require written responaes from the State within the
ten-day period. Interim reaponses may be scceptad fnitially as good
gause vhera a reaagnable axtension bayond ien daym 13 necesaery to
conduct & techrieal investigation, to make the permit revision
finding required under 3¢ CFR TY¥b.1ll(e), or otherwiae to¢ detarmine
if a violation exiats in umusual or complex circumstances., If no
regponse 1¢ recelved within the ten-day period, the Fleld Office
shall immedimtely contact the appropriate Btate official to
determine the status of the rasponse in order to determine vhether &
Faderal iospection will be seceaaary.

{3) Evaluation of State Responaes,

BEtate ten-day notice reapcnses shall b2 evaluated on the haais of
whathar the Etate took appropriete mction uader the approved State
Program neceasary 1o cause the allegad violation to be correctad or
whether the State haa ahown good cause under its approved program
for not takling such asctlon. Evaluations ahall only coneider the

case racord; unless unusual circumstancez ares present, 1t is zet
Appropriate to reinspect the operaticn as part of the evaluation
.&ines the declelion resulting from the evaluation must be u decision
on whether or not to reinspect, Violatiocns mlleged ir u ten-day
notics which have been corrected or ars no longer pressnt when the
State conducta its inspection will constitute good cmuse for not
taking appropriets action (except where State laboratory analysis of
samples collacted durleg s previoue. Joint OSMRE/State inapecticn has
confirmed the existence of the violation)., OSMRE evidence ccllectad
to suppert a ten-~day notice shall be made avallable to tha State for
ita discretlionary usse.
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(L) Upen concluwsion of the State ten-day notice
evaluaticn, the Field Office shall immediately notify the State of
its decision 1n writipg or orally followed 1in writing. Any ten-day
notlce response for which 1t appears the Btate has fallad to take
apprapriate action or to shovw good cause for not taking such action
akall bhe immediately reviewed by the Piesld Office Director vhe will
be responsible for making the final datsrnination on vhether a
Federal inapection is warranted., Whare it is determined that the
State has shown good cause far oot taking action to caude a
violation to be. corrected, o Fadarasl izspectieon shall not De
orderad.

L. REPORTING REQUIREMENTS. None.

5. REFERENCES., BSecticn 521{a}{1l) and {(a){2) af the Act:
30 CFR Bho.11(b}, 843,12 and T00.15; and Directive IFE-2T,

antitlad:; Use of Ten-Day Notlcas fo Address FPermit Kevimions.

§. EFPECT ON OTHER DOCUMENTS. Supersedes the following documents:

a. HNovember 18, 1982 memorandum from the Assistant Director,
Program Operations and Inepection, mubject: Policy on Decilsicn
Regarding Appropriate State Action arfter lO0-day Notice.

b, March 15, 1984 memorsndum from the Aasistant Director,
Program Operations and Inapection, subject: Ten-Day Hotice Guidance.

¢. August 2, 1$85 memorandum from the Director, subject: Ten-
Day Notices Based on State Inspection Reports.

T. EFFECTIYE DATE. Upon Isauaccsa,

8, CONTACT. Chief, BEranch of Inspection and Eaforcement, {FTS)
143-§550, ’
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1. URPOSE. This dirTective establishes the procedures to he taken
when, based on the results of & fleld inspection, an authorized
representative has reason to believe that: {(a) the regulatory
authority hes issued z permit containing omissions or other peTmiY
defects; or (b} a permittee is conducting a practice withip the
parmit ares which appears to be inconsistent with the approved
gperations and reclamation plan.

2. DEFINITIONS. HNone.

T ECLIUY/PROCEDURES,

a, Policy. 1Ia both situstions above, Field O0ffices shall 1ssue
2 =en-day notize to inform the regulatory autherity of the peed Ior
a2 permit revigion, provided thet the alleged problem resulis from,
or has heen verified by, & field inzpection. Alleged pronlens
identified in the course of administrative permit reviews withoul
cimld verification shall be addressed and resolved through _
prograomatic discussicns with the Tegulatory authority. The ten-dayr
norice reguirement will be walved where & permit problem is causiag
a condizion or practice whigh requires issuance of an ianinent
danger/harm ceasation order or where a State Inspector agrees ta
«axe rpyompt and appropriate action consistent wiih thisg direetive &as
2 result of a Joint OBMEBE/State inspection.

L. Progedyres.

{1) In the case of l.{e} above, an appropriate rasponse by
the regulatory authority to 2 ten-day notice would include the
fallowing:

{a) reaquirement of interim steps where pecessary and
consistent with the approved permit to minimize any potential
environmental harm ustil a permit revision can be approved: and

{b) a good falth application for the required

revizian has been received from the permittee and m apacilic time
fraome for an approval decision has been establiszhed in acteordance
4i%: whne State analng to 30 SFR TTe.13(B){1]); ot

{c) the permittes has been notified ip writing in
arcrnrdanca with the Ztate analog teo 30 CFH TT4.11{B) that a revision
is required within & reasonable tinme and a apeailfic time frame for
an approval deeision has been established in accordance with the
Ztate analog to 30 CFR T74.13{0){1); or




: {4} a showing of good cause for not reguiring a
revision which may include an affirmation that the bagiz for the

written finding required under the State analog to 30 CFR TTé.llle)

is being evelueted and that a Final Tesponse to the tenaday notice

can be expected within a specified sand reasopabla time frame.

(2) In the case of 1.(b) above, an appropriante respoanse

Tzom the regulatory authority to a ten—day notice would includse:

{a] the necessary permit revisicn has been approved

and the permittee ig now {n eonformance with the operations and
reclametion plan;: or

(b} & notice of viclation has besn issued providing

Yeasonable time based on the circumstances for the permittes to
“eaFe an unauthorized practice and either perfornm any neceazary
remecial sctlon to ceoenform with the aprroved operations and
recLametion plan, or submit and diligenzly purzue approval of a
F2r=it revizion which, if approved, would authorize the vractice.
Sezauze the violation cannot be terminated until the operation Isz
eccornances wiih an approved plan, the regulatory authority may
Sppropriately extend the abatement period in sccordance wi=h ~he
esplicatlon processing time frames established under the Stete
ane.og to 30 CFR TT74,13(v}{1). 1If the application is withdrawn ar
disapproved, a ressonable time pericd should then be provided to
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abate {he violation to conform with the plan as priginally approved.

. RCPORTING FEQUIREMENTS. Nona.

EEFLRZNCES. ¥one.
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g, CONTACT. Chief, Branch of Inspection and Enforcement, [202}
343=4550

T i OTHER DOCUMENTS. Supersedes directive INE-27, Ten-



