THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE

UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY
DATE: June 12, 1981

SUBJECT: PSD Determination: Sun Ol Conmpany and the Definition
of Maj or Mbdification

FROM Director, Division of Stationary Source Enforcenent

TO Jul i o Moral es-Sanchez, Director,
Enf or cenent Di vi sion Region |

This is in response to your meno dated April 21, 1981, concerning the
Sun O | Conpany in Yabucou, Puerto Rico and the definition of mjor
nodi fication as that termis used in the context of the Prevention of
Significant Deterioration (PSD) regulations. The source in question
received a permt to construct in 1974, which limted the boiler to 300
mllion Btu/hr heat input. The source now proposes to increase the boiler's
heat input to 475 mllion Btu/hr and claiman exenption fromPSD revi ew
under 40 CFR 52.21 (b) (iii) (f). Specifically you seek clarification of
this exenption in Section 52.21 (b) (2) (iii) (f) which provides that an
increase in the hours of operation or in the production rate shall not
constitute a physical change or change in the nethod of operation unless
such change woul d be prohibited under any federally enforceable permt
condi tion which was established after January 6, 1975, pursuant to 40 CFR
52.21 or under regul ati ons approved pursuant to 40 CFR 51.18 or 40 CFR
51. 24.

This exclusion is interpreted to nmean that any mmjor source seeking to
increase its hours of operation or its production rate shall be allowed to
do so without the need of a PSD pernmit provided that such source was not
limted by an enforceable permt condition which was established after
January 6, 1975. |In the instant case at hand, this would nean that the
boiler could increase its rate of operation from 300 MM Btu/ hr heat input to
475 MM Btu/ hr wi thout the need for a PSD permt.

The preanble to the August 7, 1980 PSD regul ati ons states at page
52704:

"I't (the exclusion) would exclude any increase in hours
or rate of operation, as long as the increase would not
requi re a change in any preconstruction pernmt condition
establ i shed under the SIP (including PSD permts) after
the rel evant date of concern.”



2

For the purposes of PSD the rel evant date of concern is January 6, 1975
This is the date when EPA initiated its PSD program and began tracking
changes in air quality inpact. Action taken prior to that tine could not
have been undertaken with any prior know edge or prejudice toward the PSD
requirenents.

VWile it is true that increase in production and operation may result
in significant emi ssion increases they are not obligated to obtain prior
approval under PSD. This is explained in the preanble also at page 52704.

"This exclusion stens |largely from EPA' s deci sion that
the definitions of mpjor "nodification" should focus on
changes in "actual emissions.” Wile EPA has concl uded
that as a general rule Congress intended any significant
net increase in such em ssions to undergo PSD or
nonattainment review, it is also convinced that Congress
coul d not have intended a conpany to have to get a NSR
pernmit before it could lawfully change hours or rate of
operation. Plainly, such a requirenent would severely
and unduly hanper the ability of any conpany to take
advant age of favorable market conditions."

Al t hough such changes will not be required to get PSD approval, they wll
consunme air quality increnent provided the baseline date has been
establ i shed. Subsequent applicants should take such effects into account.

Thi s response has been prepared with the concurrence of OAQPS and OGC.
Any questions or conments you have concerning it should be directed to Janet
Littlejohn Farella of ny staff. She can be reached at 755-2564.

Edward E. Reich
cc: Mke Trutna

Pet er Wckof f
Ceral d De Gaet ano



UNI TED STATES ENVI RONMVENTAL PROTECTI ON AGENCY

DATE: APR 21, 1981
SUBJECT: darification of PSD Definition of Major Mdification

FROM Julio Moral es-Sanchez, Director
Enf orcenent Di vi sion

TO Edward E. Reich, Director
Di vision of Stationary Source Enforcenent

The purpose of this nenmorandumis to request clarification with respect to
the definition of "major nodification" as that termis used in the context
of the Prevention of Significant Deterioration of Air Quality ("PSD")

regul ations, codified at 40 CFR Section 52.21 (45 FR 52676, August 7, 1980),
because a case being considered by the Region Il Ofice may be affected by
the definition of that term

"Major modification" is defined in the PSD regul ati ons as "any physi cal
change in or change in the nmethod of operation of a mmjor stationary source
that would result in a significant net em ssions increase of any poll utant

subject to regulation under the [Clean Air] Act." 40 CFR Section 52.21(b)
(2) (i). The regulations further state: "A physical change or change in the
net hod of operation shall not include: ...An increase in the hours of

operation or in the production rate, unless such change woul d be prohibited
under any federally enforceable permt condition which was established after
January 6, 1975, pursuant to 40 CFR 52.21 or under regul ati ons approved
pursuant to 40 CFR 51.18 or 40 CFR 51.24." 40 CFR section 52.21(b) (2)
(iii) (f) (enphasis added).

The situation in question involves a proposed increase in an existing
boiler's allowabl e capacity. The original permt to construct was issued by
the State in 1974 pursuant to the New Source Review ("NSR') procedures
pronul gated by that State and approved by EPA as part of the SIP on May 31,
1972 pursuant to 40 CFR Section 51.18. The construction permt is,
therefore, federally enforceable.

That permit limted the boiler in question to a capacity of 300 mllion
British thermal units per hour ("MVBtu/hour") heat input although the boiler
was rated in excess of 500 MvBtu/ hour. In Decenber of 1980 the source
applied to the State for a permt to increase the capacity of the boiler to
475 MVBtu/ hour; this pernmit was issued in February of 1981. The source now
contends that it should be exenpt from PSD review pursuant to the definition
of "mmjor nodification" because its pernmt to construct was issued before
January 6, 1975.
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The definition itself is not clear with respect to whether the January 6,
1975 date applies only to the regulations codified at 40 CFR section 52.21
or, in the alternative, to regul ations approved pursuant to 40 CFR Section
51.18 and 40 CFR 51.24 in addition to those codified at 40 CFR Section

52. 21.

Region Il notes that the preanble to the August 7, 1980 PSD regul ati ons

gi ves sone guidance on this issue. Specifically, the preanble states that

t he phrase "change in the nethod of operation" does not enconpass "any
increase in the hours or rate of operation of a source, so long as the
increase woul d require no change in any preconstruction permt condition
establ i shed after January 6, 1975 under the SIP." 45 FR 52698. This

gui dance would tend to support the interpretation that the January 6, 1975
date is intended to apply to all regulations referenced in the definition in
question. This would, in turn, support the argunment that, in the instant
case, the intended increase in the rate of operation would not be subject to
PSD revi ew because the source's Section 51.18 or preconstruction pernmt was
i ssued before January 6, 1975

The Regi on, however, recognizes that there is an argunent for interpreting
the January 6, 1975 limtation as applicable only to those federally
enforceable permt conditions established after January 6, 1975 pursuant to
40 CFR Section 52.21. In the instant case, this would lead to a

determ nation that the source woul d be subject to PSD review. This argunent
can be summarized as foll ows:

1. VWile January 6, 1975 is the effective date of the first PSD
regul ations, it apparently has no relevance to pernmits issued
pursuant to Section 51.18. As the January 6, 1975 date was not
factored into the definition of "mgjor nodification" codified
under the June 19, 1978 PSD regulations, it is unclear why it
woul d be a factor under the current regulations (if such is indeed
the case). A case can be made that a significant em ssions
increase at an emissions unit which was limted under a federally
enforceable (Section 51.18 NSR pernmit) permt condition is
conparable to a significant em ssions increase which results from
the addition of a new emi ssions unit at a source
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This is a nodification of an existing major source which would
potentially (a) increase em ssions in significant amunts, (b)
consunme increnent, and (c) degrade the ambient air quality.

An expeditious reply to this request woul d be appreciated. Should you

require additional information relative to this proposal please contact M.
Geral d DeGaetano at (212) 264-4726.

cc: F. G accone, 2AlR-AF
K. Eng, 2PM PA
R Stein, 2ENF-CGE






