/ LS
N

%

o

ISUET

Wednesday,
August 30, 2000

Part II

Department of
Health and Human
Services

Administration for Children and Families
45 CFR Parts 265 and 270

Bonus To Reward States for High
Performance Under the TANF Program;
Final Rule

Mederal Re o



52814 Federal Register/Vol. 65,

No. 169/ Wednesday, August 30, 2000/Rules and Regulations

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Parts 265 and 270

RIN 0970-AB66
Bonus To Reward States for High
Performance Under the TANF Program

AGENCY: Administration for Children
and Families, HHS.

ACTION: Final rule.

SUMMARY: The Administration for
Children and Families is issuing final
regulations to implement section
403(a)(4) of the Social Security Act. This
provision authorizes bonuses to high
performing States in meeting the
purposes of the Temporary Assistance
for Needy Families Block Grant (the
TANF program). We will base the bonus
awards in FY 2002 and beyond on work
measures (substantially the same work
measures currently in effect for the FY
1999-2001 awards); measures that
support work and self-sufficiency
related to: participation by low-income
working families in the Food Stamp
Program, participation of former TANF
recipients in the Medicaid and State
Children’s Health Insurance Programs
(SCHIP), and receipt of child care
subsidies; and a measure related to
family formation and stability (increase
in the number of children in the State
who reside in married couple families).

Bonus funds of up to $200 million
each year were authorized for awards in
fiscal years 1999 through 2003. This
rule specifies a formula for allocating
these funds in FY 2002 and FY 2003.
The amount awarded to each high
performing State may not exceed five
percent of the State’s family assistance
grant.

Earlier, we issued program guidance
covering bonus awards in FY 1999, FY
2000, and FY 2001. We published a
Notice of Proposed Rulemaking to cover
awards beginning in FY 2002 on
December 6, 1999 (64 FR 68202).

In a related regulatory action, we are
amending 45 CFR Part 265, the TANF
Data Collection and Reporting
Requirements, to reduce the burden of
reporting data on Separate State
Program-Maintenance of Effort (SSP—
MOE) programs. This amendment will
allow waivers of certain reporting
requirements under limited
circumstances.

EFFECTIVE DATES: These regulations are
effective Ocotber 30, 2000 except for
Section 270.4(e)(2)(ii), which requires

an information collection that is not yet
approved by OMB. We will publish an
announcement in the Federal Register
regarding the effective date of the
additional data collection.
FOR FURTHER INFORMATION CONTACT:
Sean Hurley, Director, Division of Data
Collection and Analysis, Office of
Planning, Research and Evaluation,
ACF, at 202—401-9297. Mr. Hurley’s e-
mail address is: shurley@acf.dhhs.gov.
This rule is accessible electronically
via the Internet from the ACF Welfare
Reform Home Page at http://
www.acf.dhhs.gov/news/welfare.
SUPPLEMENTARY INFORMATION:
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I. Legislative Background

A. The Temporary Assistance for Needy
Families Program

Title I of the Personal Responsibility
and Work Opportunity Reconciliation
Act of 1996, Pub. L. 104-193,
established the Temporary Assistance
for Needy Families (TANF) program at
title IV-A of the Social Security Act (the
Act). TANF is a block grant program
designed to make dramatic reforms in
the nation’s welfare system. Its focus is
on moving recipients into work and
turning welfare into a program of
temporary assistance, preventing and
reducing the incidence of out-of-
wedlock births, and promoting stable
two-parent families. Other key features
of TANF include provisions that

emphasize program accountability
through financial penalties and rewards
for high performance.

Title I also “de-linked” the eligibility
for cash assistance and Medicaid
benefits. Under the Medicaid
amendments, a family’s eligibility for
Medicaid is based on whether the
family would have been eligible under
the State’s prior AFDC plan.

TANF replaced the national welfare
program known as Aid to Families with
Dependent Children (AFDC) that
provided cash assistance to needy
families on an entitlement basis. It also
replaced the related programs known as
the Job Opportunities and Basic Skills
Training (JOBS) program and the
Emergency Assistance (EA) program.

The new TANF program went into
effect on July 1, 1997, except in States
that elected to submit a complete plan
and implement the program at an earlier
date. We published final regulations to
implement the work, penalties, and data
collection provisions of the TANF
program in the Federal Register on
April 12, 1999 (64 FR 17720). These
rules became effective October 1, 1999.
We also published a number of other
related regulations, including rules
covering annual reports of State child
poverty rates in relation to the TANF
program (Notice of Proposed
Rulemaking published September 23,
1998 (63 FR 50837)) and bonuses to
reward States for decreases in out-of-
wedlock births (final rule published
April 14, 1999 (64 FR 18484)).

The 1996 welfare reform law reflected
widespread, bipartisan agreement on a
number of key principles:

» Welfare reform should help move
people from welfare to work.

¢ Welfare should be a short-term,
transitional experience, not a way of
life.

 Parents should receive the child
care, health care, and other supports
that they need to protect their children
as they move from welfare to work.

¢ Child support enforcement
programs should become tougher and
more effective in securing support from
noncustodial parents.

» Because many factors contribute to
poverty and dependency, solutions to
these problems should not be “one size
fits all.” The system should allow
States, Indian tribes, and localities to
develop diverse and creative responses
to these problems.

e The Federal government should
place more emphasis on program
results.

Under section 401(a)(1) of the Act,
States (and certain Indian tribes) have
the authority to use Federal welfare
funds “in any manner that is reasonably
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calculated to accomplish the purpose”
of the new program. They have broad
flexibility to set eligibility rules and
decide what benefits are most
appropriate.

In short, they have the opportunity to
try new, far-reaching changes that
enable them to respond more effectively
to the needs of families within their
own unique environments.

B. Summary of the Statutory Provisions
Related to the High Performance Bonus

Section 403(a)(4) of the Act requires
the Secretary to award bonuses to “high
performing States.” (Indian tribes are
not eligible for these bonuses.) The term
“high performing State” is defined in
section 403(a)(4) of the Act to mean a
State that is most successful in
achieving the purposes of the TANF
program as specified in section 401(a) of
the Act. These purposes are to—

(1) provide assistance to needy
families so that children may be cared
for in their own homes or in the homes
of relatives;

(2) end the dependence of needy
parents on government benefits by
promoting job preparation, work, and
marriage;

(3) prevent and reduce the incidence
of out-of-wedlock pregnancies and
establish annual numerical goals for
preventing and reducing the incidence
of these pregnancies; and

(4) encourage the formation and
maintenance of two-parent families.

Section 403(a)(4)(B) of the Act
specifies that the bonus award for a
fiscal year will be based on a State’s
performance in the previous fiscal year
and may not exceed five percent of the
State’s family assistance grant.

Section 403(a)(4)(C) of the Act
requires the Department to develop a
formula for measuring State
performance in consultation with the
National Governors’ Association (NGA)
and the American Public Welfare
Association, now known as the
American Public Human Services
Association (APHSA).

Section 403(a)(4)(D) of the Act
requires the Secretary to use the formula
developed to assign a score to each
eligible State for the fiscal year
preceding the bonus year and prescribe
a performance threshold as the basis for
awarding the bonus. Section
403(a)(4)(D) of the Act also specifies that
$1 billion (or an average total of $200
million each year) will be awarded over
five years, beginning in FY 1999.

II. High Performance Bonus Awards in
FY 1999, FY 2000, and FY 2001

As we have done with all regulations
related to the TANF program, we

implemented a broad consultation
strategy prior to our rulemaking. In
addition, as required by section
403(a)(4)(C) of the Act, we consulted
intensively with representatives of the
NGA and the APHSA. We met with staff
of these two national organizations as
well as staff of the National Conference
of State Legislatures (NCSL) and
approximately 30 State representatives
who participated by regularly scheduled
conference calls over a period of
approximately nine months.

We also consulted with a number of
other audiences: researchers, data
experts, and academics; other Federal
and non-Federal agencies that had
developed or were in the process of
developing performance measures for
their programs; and representatives of a
broad range of non-profit, advocacy, and
community-based programs.

We would have preferred to set the
formula for all years through
rulemaking. However, we were not able
to conduct adequate consultations and
complete a formal rulemaking process
in order to advise States, in a timely
way, how we would be assessing their
performance (for both the performance
year and the comparison year used to
measure improvement) in FYs 1997—
1998, FYs 1998-1999, and FYs 1999—
2000, in order to make awards in FY
1999, FY 2000, and FY 2001. Therefore,
we issued program guidance covering
the first three award years without the
benefit of a formal rulemaking process.
(For the program guidance for the
awards in FY 1999, see TANF—ACF-PI-
98-1 and TANF-ACF-PI-98-5 (Form
ACF 200, OMB #1970-0180); for the
guidance for the FY 2000 awards, see
TANF-ACF-PI-99-1; and for the
guidance for the FY 2001 awards, see
TANF-ACF-PI-99-5.)

The FY 1999 program guidance based
the first-year bonus awards on four work
measures, i.e., the job entry rate, the
success in the work force rate (this is a
combination of the job retention rate
and the earnings gain rate), and
improvement in each of these measures.
We have based the FY 2000 and FY
2001 bonus awards on similar work
measures.

On December 4, 1999, the President
announced three actions relating to the
high performance bonus:

* The award of $200 million for the
first-year bonus awards to 27 States with
the best records in moving parents on
welfare into jobs and subsequent
success in the work force;

* The program guidance for the FY
2001 awards; and

» The publication of a Notice of
Proposed Rulemaking (NPRM) covering
awards in FY 2002 and beyond.

According to the reports filed by the
46 States competing for the first-year
bonus, nationwide more than 1.3
million adults on welfare went to work
in the one-year period between October
1, 1997, and September 30, 1998.
Retention rates were also promising: 80
percent of those who had gotten jobs
were still working three months later.
The States also reported an average
earnings increase of 23 percent for
welfare recipients (some of whom were
now former recipients) from $2,088 in
the first quarter of employment to
$2,571 in the third quarter.

The States ranked the highest in each
category were Indiana (job entry),
Minnesota (success in the work force,
i.e., job retention and earnings),
Washington (biggest improvement in job
entry), and Florida (biggest
improvement in success in the work
force).

The other States that received bonuses
were: Arizona, California, Connecticut,
Delaware, Hawnaii, Illinois, Iowa,
Louisiana, Massachusetts, Michigan,
Nevada, New York, North Dakota,
Oklahoma, Pennsylvania, Rhode Island,
South Carolina, South Dakota,
Tennessee, Texas, Utah, West Virginia,
and Wyoming. Eleven States received
bonuses in two categories, and one
State, Minnesota, was successful in
three.

In announcing these awards for FY
1999, we recognized that the award
criteria did not necessarily identify all
States that have implemented successful
welfare reform strategies. For example,
some States may have implemented
exceptionally strong programs whose
success was not captured by this award
because of timing or the specific
measures we used. In addition, although
we awarded bonuses to the ten States
with the highest scores in each measure,
the performance scores for many other
States were also high.

III. Summary of the Notice of Proposed
Rulemaking

We faced a significant challenge in
developing a performance measurement
system for the new TANF program.
Although there is considerable activity
underway in both the public and private
sectors, performance measurement is a
field that is still evolving. Our aim in
developing the bonus award system was
to reflect outcomes based on the
purposes of the Act, propose a system
as simple as possible to understand and
administer, and incorporate the best
information available.

To provide context, in the NPRM, we
included a discussion of some of the
difficult and inter-related questions and
issues with which we, and the groups
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with which we had consulted, had
struggled, e.g., general approach
questions, short-term versus long-term
strategies, formula and distribution
issues, and issues relating to the design
of measures and the availability of data
sources.

We also included a discussion of
more specific issues related to TANF
performance measurement, including
issues around absolute performance and
performance improvement and concerns
about achieving a level playing field
among States, and we discussed
measures that we had considered and
rejected. We also spoke about the
difficulty of identifying appropriate
measures without incurring new data
collection responsibilities while relying,
to the extent possible, on uniform,
objective, and reliable State data;
rewarding positive performance; and
producing no unintended consequences.

Finally, as an additional
encouragement to focus public comment
on specific alternative approaches, we
raised a series of questions on major
sections of the proposed rule.

The consultations with NGA, APHSA,
and others were very useful in helping
us identify key issues, evaluate policy
options, and develop both the program
guidance for FY 1999, FY 2000, and FY
2001 and the Notice of Proposed
Rulemaking. As a part of our
consultations, NGA and APHSA
developed a set of principles they
believed should apply to a high
performance bonus system. We found
that these principles offered a positive
framework for developing such a system
and avoiding some major pitfalls. We
also found these principles helpful as
we addressed specific issues in
developing the NPRM. The NGA/
APHSA principles stated that a high
performance bonus system should:

* Be simple, credible, quantifiable,
understandable to the public, and
consistent with the goals of the law;

» Focus on outcomes rather than
process;

» Take varying State economic
circumstances and policies into account
and not impede the flexibility provided
to States under Pub.L. 104-193;

* Minimize double jeopardy or
reward. (For example, the law already
provides bonuses for reducing out-of-
wedlock births, a caseload reduction
credit, and penalties and incentives
related to child support enforcement
and paternity establishment.);

» Avoid additional data collection
requirements and costs and build on
existing systems;

» Avoid unintended consequences;

» Focus on positive rather than
negative measures; and

* Reflect the strong emphasis on
employment and self-sufficiency in the
Federal law and in the States’
implementation of the law. This
emphasis should influence the measures
included in the system and the
distribution of bonus funds.

We published a Notice of Proposed
Rulemaking (NPRM) on December 6,
1999 (64 FR 68202). Since our initial
consultations, we have held several
additional formal and less formal
discussions about TANF performance
measures with States, State groups, and
others. For example, on July 21, 1999,
we invited States, advocates,
researchers, and others to a day-long
consultation on issues related to
outcome and performance measurement
related to the preparation of a “Study
and Report to Congress on Alternative
Outcome Measures” (section 107 of the
Personal Responsibility and Work
Opportunities Reconciliation Act). In
addition, the core provisions of the
NPRM were very similar to the
measures, issues, and principles
discussed in earlier consultations.
Finally, we knew that the NPRM would
provide an additional opportunity for
public comment and believed it was
important to move the regulations
process forward.

In summary, the NPRM proposed to:

» Award bonuses beginning in FY
2002 based on four work measures
(substantially the same work measures
currently in use for FY 1999 and FY
2000 and specified for use in FY 2001);

» Award bonuses beginning in FY
2002 based on three non-work
measures: one measure on family
formation and family stability (increase
in the number of children below 200
percent of poverty who reside in
married couple families) and two
measures that support work and self-
sufficiency, i.e., participation by low-
income working families in the Food
Stamp Program and participation of
former TANF recipients in the Medicaid
program and the State Children’s Health
Insurance Program (SCHIP);

* Use one of two possible alternative
sets of data for the four work measures,
including the National Directory of New
Hires;

+ Use the Census Bureau’s decennial
and annual demographic programs as
the data sources for two of the three
work support measures, i.e., the
measure on family formation and
stability and the measure on
participation in the Food Stamp
Program;

* Measure performance on Medicaid/
SCHIP participation, through State
matches of TANF data with data on
Medicaid/SCHIP enrollment;

» Award bonuses to the ten States
with the highest scores in each measure;
* Specify an allocation of funds for
each measure in FYs 2002 and FY 2003
(and beyond, if high performance bonus
awards are subsequently authorized),

under which we would award $140
million to the work measures and $60
million to the work support measures:

* Reiterate the requirement in
§ 265.3(d) of this chapter that, if a State
wishes to receive a high performance
bonus, it must file the information in
Sections One and Three of the SSP-MOE
Data Report; and

» Create an annual review process, as
needed, if future modifications and
technical changes are necessary.

We took this approach for several
reasons. First, we believed that, given
the primary focus of the TANF program
on work, we should continue to focus
the rewards to States for their efforts in
this area. The funds allocation we
proposed reflected the importance we
placed on State performance directed
towards work, i.e., $140 million for
work and $60 million for work support
measures.

Second, potential new data sources
appeared to be available with respect to
both the proposed work measures and
the work support measures: i.e., the
National Directory of New Hires would
serve as a research data source and
provide more comparable and reliable
national work data; and data from the
Census Bureau’s decennial and annual
demographic programs (e.g., the
Supplementary Census 2000 Survey and
the American Community Survey)
would provide data sources for two of
the three proposed non-work measures.

In developing both the program
guidance and the NPRM, the
Department has been interested in
utilizing a broad set of measures (i.e.,
other than direct work measures) that
more fully reflect other purposes of the
TANF program. States, Congress,
national organizations, and experts have
also recommended the inclusion of
other measures. During 1997 and 1998,
we worked to develop other measures,
but we were unable to identify measures
for which we had reliable data sources.

Given the potential availability of the
two new data sources, we proposed both
work and work support measures. We
strongly believe that Medicaid/SCHIP
and Food Stamps are critical supports
for many working families as they move
towards self-sufficiency through
employment. State performance to
ensure that eligible families receive
Food Stamps and Medicaid/SCHIP
addresses two of the statutory purposes
of the TANF program: Providing
assistance to needy families so that
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children may be cared for in their own
homes and ending the dependence of
needy parents on government benefits
by promoting job preparation and work.
Receipt of Medicaid/SCHIP and Food
Stamps supports purpose two by
helping make it possible for families to
move off of welfare into employment,
sustain that employment, and progress
on the job to eventual full economic
independence.

In addition, the non-work measures
reflected our concern that the lives of
children and families, particularly low-
income children and families, should be
a focus of attention within the TANF
program. We also believe that strong
families are one of the key factors in
developing and sustaining high levels of
individual competence and functioning
in our complex society. Thus, we
concluded that States should be
rewarded for their efforts in addressing
family formation and the other purposes
of the Act noted above.

IV. Overview of the Public Comments

We received 130 comment letters,
some with multiple signatures, from a
wide range of national, State, and local
entities and organizations, including:
City and county governments; State
human service agencies, and national
organizations representing States, State
legislatures, and State human service
organizations; national and State
children, family, and domestic violence
advocacy and service organizations;
national and local faith-based
organizations; national, State, and local
employment, housing, and legal
advocacy organizations; national labor
unions and a State labor agency; food
and nutrition service and advocacy
organizations; Members of Congress; a
national foundation; and others.

Some of the 130 individual comment
letters were similar or identical to the
more than 300 identical notecards we
received as a result of a letter-writing
campaign organized by a broad-based
national coalition monitoring the effects
of welfare reform.

The major themes of the comments
included the following:

* Most commenters supported the
work measures, but a number made
recommendations for substantive and
technical changes.

» There was a division of opinion on
the inclusion of the Food Stamp and
Medicaid/SCHIP measures. For a
number of reasons, States objected to
the inclusion of these measures.
Advocacy, service, and faith-based
organizations strongly supported these
measures, as did all of the Members of
Congress who commented on the
NPRM.

» Almost all commenters objected to
the family formation and stability
measure, although a few suggested
modifications.

+ A large number of commenters,
primarily national advocacy
organizations and three Members of
Congress, recommended the addition of
a new measure on child care.

* To a lesser extent, a number of
organizations also recommended other
new measures, including domestic
violence measures and worker
protection measures.

* Some commenters made
recommendations for changes in the
allocation of funds, although these
comments did not present a consistent
view. Many who supported the
Medicaid/SCHIP and Food Stamp
measures suggested substantial
increases in the dollars for these
measures and decreases in the dollars
for the work measures, while national
organizations representing States and
State human service agencies
recommended that all dollars go to the
work measures.

A. Overview of Comments on the Work
Measures

With a few exceptions, commenters
considered the work measures of job
entry, job retention, and earnings gain to
be the appropriate measures for
assessing State performance in moving
TANF recipients from welfare to work
and self-sufficiency. At the same time,
we received a number of substantive
and technical suggestions on how we
should modify these measures, e.g.,
establish a minimum level of earnings
that would constitute employment;
measure job retention and earnings gain
over a longer time period; establish a
separate measure of earnings gain
(proposed as a combined job retention/
earnings gain measure); measure
performance improvement by
percentage point change rather than
percentage change; adjust performance
scores by economic and demographic
factors; and establish other threshold
requirements, such as job placements
above the poverty level. We address
these comments in the section-by-
section discussion below.

The States, their representative
organizations, and other commenters
expressed strong support for the
proposed work measures (substantially
the same work measures that are used
for the high performance bonus awards
for FYs 1999-2001). We considered a
range of suggested changes, both
substantive and technical, but, given the
level of support for the proposed work
measures, we made only a few technical
changes in the final rule. We have

changed the way we calculate
performance improvement, i.e., we will
use the percentage point change rather
than the percentage change. We have
also removed the distinction on what
kinds of subsidized jobs count under the
work measures. In addition, we have
added clarifying definitions in §270.2
and incorporated other technical
changes in §270.5. We will consider
adding an earnings threshold in the
future, after further analysis and
consultation with States and other
interested individuals.

In the NPRM, we also proposed that
States report one of two alternative sets
of data—either a minimal set of
identifying information on adult TANF
recipients, which we would match
against data from the National Directory
of New Hires (NDNH) at the Federal
level, or a more extensive set of work
performance data. We proposed the use
of the NDNH in response to concerns
that States raised about access to out-of-
State and Federal employment data
during our initial consultations and
implementation of the FY 1999 bonus
awards. States and other commenters
were strongly supportive of the use of
the NDNH.

We agree that the use of the NDNH,
matched with State data, will result in
reduced burden for States and greater
accuracy in implementing bonus
awards. Therefore, in the final rule, we
require States to report identifying
information on adult TANF recipients
that we will match with the NDNH data.
We address these changes later in the
section-by-section discussion of the
rule.

B. Overview of Comments on the Food
Stamp and Medicaid/SCHIP Measures

The proposed rules contained two
measures that focused on State efforts to
provide critical supports needed by low-
income working families. One measure
looked at improvements in the
percentage of families leaving TANF
who were enrolled in Medicaid or
SCHIP six months later. The second
measure looked at improvement in the
rate of food stamp participation for
certain low-income working families.
These two proposals generated
extensive comments, which were highly
diverse in nature.

Because many commenters addressed
these proposals together, and the
comments on the two provisions were
somewhat similar, this overview will
address both provisions. However, there
were also a variety of comments that
spoke more directly to the separate
proposals. You will find the discussion
of these detailed and distinct comments
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in the section-by-section analysis for
§§ 270.4(d) and 270.4(e).

Comments: A significant majority of
all commenters supported inclusion of
the Medicaid/SCHIP and food stamp
measures. Among the reasons cited were
the importance of these benefits as work
supports, particularly for families with
entry-level employment; the negative
consequences of the recent declines in
these program caseloads; the ability of
States to operate TANF in ways that
facilitate food stamp and Medicaid
participation by low-income families;
and the value of encouraging States to
take steps necessary to improve access.
At the same time, a number of these
commenters had suggestions for
modifications to the proposals.

These two proposals also drew a
significant negative response, primarily
from State agencies and organizations
representing States. While generally
agreeing that these programs provide
important supports for low-income
families, commenters raised a variety of
philosophical, programmatic,
administrative, and equity objections to
including these measures as part of the
high performance bonus.
Philosophically, and particularly for the
food stamp measures, some commenters
indicated that the measures were
inconsistent with TANF purposes,
promoting dependency rather than self-
sufficiency. In addition, State agencies
objected to being held accountable,
under a TANF provision, for serving
families that were beyond the reach of
the TANF program and for complying
with requirements in other Federal
programs. In the case of food stamp
participation, in particular, they also
objected to being held accountable
when they lacked control over many
program rules, and they could not spend
TANF funds to pay for activities that are
reimbursable under the Food Stamp
Act. They expressed concern about the
adequacy of national data, the equity of
looking at annual improvement only
from FY 2000 forward, the equity of
applying annual improvement measures
when some States had made significant
efforts to improve access prior to the
measurement period, and a variety of
other issues.

Response: We have decided to retain
measures of Medicaid/SCHIP and food
stamp participation in the final rule
because we are committed to a high
performance bonus system that rewards
States not just for employment
successes, but also for their efforts to
support low-income families during
their transitions. We believe these
measures are consistent with, and
support the statutory purposes of,
TANF. By participating in Food Stamps

and Medicaid or SCHIP, needy families
receive the assistance they need to care
for children in their homes (purpose
one) and improve their chances of
ending dependence on government
benefits through work (purpose two). In
fact, the bipartisan comments we
received from Members of Congress on
these measures uniformly supported
their inclusion.

In response to the technical and
substantive concerns raised by the
States and others, we very carefully
considered all the suggestions for how
to improve the measures and looked for
ways to address the States’ concerns. As
you will find in the section-by-section
analysis, we have made a number of
changes that respond to the concerns.
For example, we have made it more
explicit that States may choose whether
to compete on the Food Stamp measure
(consistent with our approach for all the
measures), dropped the “qualifying
conditions” for both the Food Stamp
and Medicaid/SCHIP measures (i.e., the
threshold conditions that States had to
meet in order to compete on these
measures), added awards for absolute
performance (not just improvement),
and modified the improvement measure
so that it is less biased towards States
starting with a low level of performance
in the comparison year.

Also, we recognize State concerns
about being held accountable for
activities that are outside of TANF.
However:

 Unlike prior law, under TANF, all
the key statutory provisions regarding
goals and responsibilities refer to the
“State” rather than the “State agency”’;
the concept of “single State agency” is
gone; and all notifications go to the
chief executive officer of the State, not
the State agency. Thus, the statutory
language suggests that it is appropriate
for the high performance bonus to look
more broadly at State performance
rather than TANF State agency
performance.

» The legislative history suggests that
Congress intended that Food Stamps
and Medicaid remain as part of the
safety net for needy families affected by
the TANF changes and that Congress
was referring to welfare benefits when it
included statutory language about
reducing dependency on government
benefits. More specifically, Congress did
not modify the entitlement nature of
Food Stamps and Medicaid when it
repealed the entitlement to cash
assistance. Further, in enacting sections
1925 and 1931 of the Act, Congress
clearly intended that needy families
would maintain eligibility for Medicaid
benefits on the same basis as prior law
(or a less restrictive basis). Indeed, the

fact that Congress did not budget any
savings for either the Medicaid or Food
Stamp programs as the result of TANF
indicates that it did not anticipate the
declines in program participation that
occurred in both programs, and it
suggests that Congress did not intend for
the declines to happen.

Congressional interest in maintaining
Food Stamps and Medicaid as part of
the safety net is also suggested by the
managers’ statement which: (1) Refers to
changes in the Food Stamp program, but
does not suggest any TANF-related
effects; (2) Refers to PRWORA as a
“fundamental reform of welfare” that
‘“promotes work over welfare”
[emphasis added]; and (3) speaks to not
abandoning “those Americans who truly
need a helping hand” and guaranteeing
that children “will continue to receive
the support they need.” This
interpretation of Congressional intent
also corresponds with the consistent
bipartisan support we received in
comments from Members of Congress on
this issue.

» The statutory purposes of the TANF
program reflect a broad view of the
program that goes beyond families that
are needy and receiving cash assistance.

* In most cases, the same State and
local agencies are administering the
TANF, Medicaid, and Food Stamp
programs (or the TANF agency is
making Medicaid eligibility
determinations on behalf of the
Medicaid agency), and a single
caseworker is often responsible for
determining eligibility and benefits in
the three programs. Thus, in the course
of administering the TANF program,
TANF program managers often have the
opportunity to work on eliminating
barriers that may be deterring clients
from seeking or retaining Medicaid or
food stamp benefits.

For example, they can work on
clearing up client misunderstandings
about the applicability of TANF
requirements to other program benefits
(e.g., believing there are food stamp and
Medicaid time limits); ensuring that
families served by TANF diversion
programs have the opportunity to apply
immediately for other benefits to which
they are entitled; and ensuring that
applications and notices are clear about
the expectations of each program, the
reasons why particular benefits are
denied or terminated, and an
individual’s rights to pursue other
benefits. They can also work to provide
office hours, office locations, and
cultural and language accommodations
that are responsive to client needs and
to minimize administrative
requirements, such as reporting and
face-to-face interviews, that might
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discourage participation by eligible
families.

C. Overview of Comments on the Family
Formation Measure

The proposed rules contained one
non-work measure directed at the
second and fourth statutory purposes of
TANF—i.e., to end the dependency of
needy parents by promoting marriage
and encouraging the formation and
maintenance of two-parent families.
More specifically, based on Census
Bureau data, the NPRM proposed to
allocate $20 million of the annual high
performance bonus award to the 10
States with the largest increase in the
percent of children below 200 percent of
poverty who reside in two-parent
families.

Comments: This proposal generated a
significant number of comments and a
largely negative reaction. While a few
commenters commended our efforts to
encourage State initiatives in this area,
almost all who commented on this
section expressed serious
methodological and substantive
concerns. Commenters noted that:

 States could earn awards based on
bad outcomes, and thus the measure
could have unintended negative effects.

» The measure fails to reward
increases in marriage rates among
families with higher incomes.

* Success in increasing marriage
among single parents could
inadvertently diminish a State’s chances
of receiving a bonus.

* This measure might also
disadvantage those 10 or more States
with State or local EITC programs.

Among the philosophical objections
were:

* The measure’s focus on marriage as
the one acceptable form of “two-parent”
families, noting that TANF purpose four
refers to two-parent families, not
marriage;

e The measure’s failure to recognize
noncustodial parents and a variety of
less traditional family structures or to
recognize the value of strengthening
families through means other than
marriage;

» The appropriateness of promoting
marriage, e.g., when there are
contraindications such as domestic
violence and substance abuse; and

* The appropriateness of engaging the
government in decisions that are
essentially personal and private.

In addition, some commenters
questioned our preamble justification of
the measure by referring to research
findings that being raised in a single-
parent family did not, in and of itself,
negatively affect children.

Commenters also raised concerns
about: (1) States being measured on
something that seemed beyond their
jurisdiction and control; (2) double
jeopardy, e.g., based on the proposed
measure’s similarity to the out-of-
wedlock birth bonus; (3) the adequacy
of Census data; and (4) the lack of a
State option on whether to compete or
not.

We received some suggestions for
changes to this measure or for
alternative measures related to family
formation. Two organizations suggested
we might establish a competition and
award bonuses based on innovative
policy initiatives and program
demonstrations, and one State suggested
we evaluate individual State
descriptions of their own initiatives in
this area. Commenters also suggested
that we consider marriage rates for the
entire State population and reward only
“noncoercive public education
campaigns”’; reward States for
increasing the percentage of families
receiving TANF cash assistance that are
two-parent families; and add domestic
violence provisions (either as threshold
qualifying conditions or adjustments). A
few commenters suggested,
alternatively, that we could encourage
States to reduce teen pregnancy.

Response: Since our earliest
consultations with NGA, APHSA,
NCSL, and the State representatives, we
have actively explored the best means
for incorporating non-work measures in
order to encompass the broad statutory
purposes of TANF. We also have had a
number of conversations with
Congressional staff, advocates,
academics, and others to seek
suggestions for such measures.

The proposed family formation
measure in the NPRM reflected our best
attempt to synthesize what we had
heard and develop a measure that was
feasible in light of the data that were
available to us. While we recognized
some of the measure’s flaws, we hoped
that proposal might either generate
some useful suggestions for
modifications that would improve it or
present us with some viable
alternatives.

We seriously considered the
suggestion to establish a panel-based
competitive process that would reward
innovative initiatives or demonstrations.
However, we did not include it in the
final rule because the approach is
inconsistent with the statutory language
at section 403(a)(4)(C)—(E), which
clearly expects us to employ
quantitative measures. Also, this
approach seemed to move us away from
focusing on outcomes. We also thought
that, without specific quantitative

standards, it would be extremely
difficult to implement a system that was
sufficiently objective and fair to serve as
the basis for awarding millions of
dollars a year.

We are committed to the marriage and
family formation purposes of the Act
and believe it is important that these
purposes, in addition to the work and
work-related purposes, be addressed in
the high performance bonus system. We
also believe that it is important for us to
help States focus on the non-work
related purposes of the TANF statute.
This measure is intended to provide an
additional incentive for State activity
and creativity in this area.

Thus, we have retained a family
formation measure in the final rule
similar, but not identical, to the measure
proposed in the NPRM. We agree with
commenters who recommended a
broader population measure, i.e., that
we measure the increase in the percent
of all children in each State who reside
in married couple families, not just low-
income children, and we have made this
change in the final rule. We believe that
this will address commenters’ concerns
that including a ceiling could produce
unintended consequences. However,
because the measurement issues
associated with family formation are
more significant than those for the work
and work support measures, we have
reduced the funding allocation for this
measure to $10 million. The final rule
specifies that, in FY 2002 and beyond,
we will award $10 million to the ten
States with the greatest percentage point
improvement in this measure. We have
also made clear that States may choose
to compete on this measure (we will
rank only those States that indicate that
they wish to compete), emphasizing our
overall policy that participation in the
high performance bonus system is
voluntary.

We address comments more
specifically in Part VI of the preamble
regarding new § 270.4(f).

D. Recommendations for the Addition of
New Measures

In the NPRM, we proposed not only
specific measures for FY 2002 and
beyond, but we discussed a number of
other measures and data sources that we
had considered but elected not to
include for various reasons. We actively
encouraged comments on all aspects of
these measures and data sources and
solicited recommendations for other
measures and data sources that we
might not have considered.

Over one-half of the letters we
received and all of the notecards offered
suggestions for the inclusion of a range
of new bonus measures, either as a
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substitute for the family formation
measure or as additional measures.
Commenters discussed some measures
in detail; others were mentioned as
suggestions for future development.
Some of the recommendations for new
measures, €.g., child care, domestic
violence, and child poverty, were
among the measures we had discussed
in the preamble to the NPRM, but had
not included in the proposed rule.

We appreciate the number of
thoughtful, well-reasoned comments we
received regarding new measures, as
well as the detailed analysis and other
information provided in support of the
commenters’ recommendations. We also
appreciate commenters’ commitment to
the success of welfare reform, the focus
on work and self-sufficiency, and the
importance of the well-being of families
and children.

We gave considerable thought and
attention to all recommendations for
new measures, particularly where
commenters had provided suggestions
for further exploration and analysis. In
evaluating measures and data sources,
we based our deliberations on the
NPRM and the final rule on the
principles for a high performance bonus
system developed by NGA and APHSA.
We were at all times aware of the
availability and sufficiency of data
sources and wanted to avoid new data
collection requirements and costs. We
have been particularly aware of the
issue of diversity among States and how
that diversity might impact the design
and implementation of a fair bonus
system. Finally, we wanted the bonus
system to remain as simple as possible
to understand and administer and focus
on (1) positive, not negative goals; and
(2) outcomes, not processes.

In light of the comments we received,
we have added a child care measure in
the final rule. We strongly agree with
commenters that child care subsidies or
assistance are essential supports for
low-income families and a critical part
of a successful welfare reform program.
A child care measure was the one
measure that received the strongest and
most consistent support from
commenters. It was also the one for
which commenters offered the most
concrete suggestions about how we
might specify the measure. Supporters
included a broad array of national,
State, and local advocacy and service
organizations, Members of Congress,
and a number of individual
commenters.

We discuss the specific child care
measure and respond to comments in
Part VI of the preamble, “Section-by-
Section Discussion of the Rule and the
Public Comments,” § 270.4(e).

Following the discussion of the child
care measure, we also respond to
commenters’ recommendations for other
new measures.

V. Summary of the Final Rule

We continue to be committed to a
high performance bonus system that
meets statutory requirements; reflects
the principles developed by NGA and
APHSA; is based on measurable
outcomes using the most uniform,
objective, and reliable data available;
and offers States an opportunity to be
recognized for their achievements in
several areas.

In making changes to the final rule,
we seriously considered all concerns
and recommendations of the
commenters. We appreciate the
thoughtful and detailed letters we
received, and we particularly appreciate
the sense of common goals, expressed
directly or indirectly in the letters,
focusing on both effective
implementation of the TANF program
and the economic self-sufficiency and
well-being of families and children.

We also paid attention to the concerns
of States and State representative
organizations, given the statutory
provision on consultation with NGA
and APHSA and the diversity of views
on certain issues between States and a
number of other commenters. We
believe that the final rule takes a
balanced approach to this diversity. We
believe we have been responsive to, and
incorporated a number of, State
recommendations regarding ways of
making the measures less burdensome
and more workable; at the same time,
we incorporated other provisions that
were not generally supported by States
but were supported by a very broad
range of other commenters, e.g.,
retaining the Food Stamp and the
Medicaid/SCHIP measures and adding a
measure on receipt of child care. We
discuss these changes and respond to
specific comments in the detailed
section-by-section discussion below.
Briefly, however, the final rule:

1. Awards bonuses to the ten States
with the highest scores in the four work
measures proposed in the NPRM, with
minor modifications;

2. Awards bonuses to the three States
with the highest scores on a new
absolute measure and the seven States
with the highest scores on the proposed
improvement measure related to the
participation by low-income working
families in the Food Stamp Program;

3. Awards bonuses to the three States
with the highest scores on a new
absolute measure and to the seven
States with the highest scores on the
proposed improvement measure related

to the participation of former TANF
recipients in the Medicaid and SCHIP
programs;

4. Awards bonuses to the ten States
with the highest scores on a new child
care measure and the family formation
and stability improvement measure;

5. Bases competition on the family
formation and stability measure on a
universal population, i.e., the increase
in the percent of children in each State
who reside in married couple families;

6. Makes more explicit that States
may choose any of the measures on
which they wish to compete in order to
conform the language of the proposed
Food Stamp and family formation
measures to the overall policy that
participation is voluntary;

7. Eliminates the qualifying
conditions and qualifying options
proposed in the NPRM for the Food
Stamp and the Medicaid/SCHIP
measures;

8. Allots $140 million to the work
measures, $20 million each to the Food
Stamp and Medicaid/SCHIP measures,
and $10 million each to the child care
and family formation measures;

9. Reduces the reporting burden on
States by allowing waivers of the
reporting requirements for SSP-MOE
data under certain limited
circumstances;

10. Reduces the reporting burden on
those States competing on the work
measures by requiring only minimal
identifying information on adult TANF
recipients that we will use to match
with NDNH data at the Federal level;

11. Bases competition on the Food
Stamp measure and the family
formation and stability measure initially
on the Census Bureau’s Census 2000
Supplementary Survey and the Census
Long-Form Transitional Database and,
later, on data from the American
Community Survey;

12. Bases competition on the
Medicaid/SCHIP measure on State
Medicaid/SCHIP data, matched with
TANF data at the State level;

13. Bases competition in FY 2002 on
the child care measure, which focuses
on child care accessibility (the percent
of CCDF-eligible children receiving
services), affordability (assessed family
co-payments), and child care quality
(based on State reimbursement rates)
using data States currently report to us
under the CCDF program;

14. Specifies the dates by which
States must report data and other
information to us;

15. Clarifies the use of the bonus
funds; and

16. Makes technical and clarifying
changes in the work measures, e.g.,
changes the way we calculate the
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improvement measures from percentage
change to percentage point change and
drops the requirement that States
identify those persons whose jobs are
fully subsidized.

VI. Section-by-Section Discussion of the
Final Rule and the Public Comments

Section 270.1 What Does This Part
Cover?

We received no comments on this
section and have made no changes to it.

Section 270.2 What Definitions Apply
to This Part?

This section of the NPRM proposed a
number of definitions used in this part.

We have made several changes in this
section: (1) We have updated the
acronym and name of the CHIP
(Children’s Health Insurance Program)
to SCHIP (State Children’s Health
Insurance Program); (2) we have defined
the acronym “CCDF” as the Child Care
and Development Fund; (3) we have
added the words “or the calendar year”
in the definition of “performance year”
to indicate that, for the Food Stamp
measure and the family formation
measure, we will be comparing State
performance based on a calendar year
rather than a fiscal year; (4) we have
moved the definition of “improvement
rate” as proposed in § 270.5(c) of the
NPRM to this section; and (5) we have
added a definition of “absolute rate.”
We have added these last two
definitions in this section for clarity and
because these terms now apply to both
the work measures and the work
support measures.

We received no comments on the
definition of “improvement rate,” but
we want to call attention to one change
we have made in this definition and
explain how it affects our ranking of
States and making bonus awards. In the
final rule, “Improvement rate” means
the positive percentage point change
between the absolute rate of
performance in the performance year
and the comparison year, except for the
calculation and ranking of States on the
increase in success in the work force
measure in § 270.5(a)(4). The definition
proposed in the NPRM did not include
an exception and would have prohibited
us from considering a State with a
negative score in one sub-measure in the
increase in the success in the work force
measure in the ranking process. For
example, a State may have a negative
score on one sub-measure (e.g., job
retention) and a positive score on the
other sub-measure (e.g., earnings gain).
We did not want to exclude that State
from the competition for a bonus. We

have made corresponding changes in
§270.5.

We received the following comments
on this section:

Comment: One State asked that we
add definitions for the terms “TANF
eligible,” “employed recipient,” and
“leaving TANF assistance,” as these
terms have different meanings across
States.

Response: We have not added
definitions of these terms for several
reasons. First, the term “TANF eligible”
was used in the NPRM to describe
qualifying conditions for the Food
Stamp measure. These conditions have
been dropped in the final rule. Second,
the term “leaving TANF assistance” is
used in the description of the Medicaid/
SCHIP measure, but it is clear in the
language of § 270.4(d) that this term
refers to persons no longer receiving
TANF assistance. Finally, the term
“employed recipient” is used in
describing components of several of the
work measures. We believe it is clear
that employment connotes earnings or
wages. Since we have not established a
minimum earnings threshold, we
believe it is not necessary to define this
term.

Comment: In commenting specifically
on the definition of the terms
“comparison year,” “fiscal year,” and
“performance year,” one commenter
was concerned that these definitions,
combined with the proposed work
measures, resulted in a bonus system
that penalizes those States that may
have focused on these activities well
before the first comparison year. For
example, these definitions and our other
proposals would penalize States that
have achieved significant increases in
health care coverage between the
beginning of their welfare program and
the comparison year, while providing an
advantage to States that have started
more slowly. (This is an example of the
“level playing field” issue on which we
received a number of comments.)

This commenter recommended that
we should base the health coverage
measure on the States’ overall efforts
beginning with the effective date of the
TANF program.

Response: The “level playing field”
issue is one that we and others have
struggled with since the beginning of
our consultations on establishing a high
performance bonus system. We agree
that the system in place for the awards
in FYs 1999 through 2001 and specified
in this final rule would not completely
address the concerns of, and may
disadvantage, some strong performers
who initiated their welfare reform
programs prior to FY 1997.

However, we have made no change in
the definitions in response to this
comment. The statute specifies the
“bonus years” for purposes of these
awards as FYs 1999 through 2003, and
we based bonus awards in FY 1999 on
a State’s performance in FYs 1997 and
1998. We did not believe that measuring
performance in earlier years was
responsive to the requirement that
awards reflect a State’s performance
under, and following the establishment
of, the TANF program.

Nevertheless, we have made two
changes in the final rule that may help
address concerns regarding a “level
playing field,” i.e., we have added an
absolute outcome measure in both the
Food Stamp and the Medicaid/SCHIP
measures and we have changed the way
we calculate the improvement measure
from percentage to percentage point
change. (See § 270.4(c) and (d).)

Section 270.3 What Is the Annual
Maximum Amount We Will Award and
the Maximum Amount That a State Can
Receive Each Year?

In accordance with section
403(a)(4)(B)(ii) of the Act, we proposed
that the amount payable to a State in a
given bonus year will not exceed five
percent of the State’s family assistance
grant (SFAG). We also published, as an
Appendix to the NPRM, a list of the
total amount of each State’s SFAG and
the amount equal to five percent of each
State’s SFAG.

Comment: One State asked that we
clarify whether t