Federal Communications Commission FCC 03-280

Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Amendment of Section 2.106 of the Commission’s
Rules to Allocate Spectrum at 2 GHz for use by
the Mobile-Satellite Service

ET Docket No. 95-18

Amendment of Part 2 of the Commission’s Rules
to Allocate Spectrum Below 3 GHz for Mobile
and Fixed Services to Support the Introduction of
New Advanced Wireless Services, including Third
Generation Wireless Systems

ET Docket No. 00-258

Flexibility for Delivery of Communications by
Mobile Satellite Service Providers in the 2 GHz
Band, the L-Band, and the 1.6/2.4 GHz Bands

IB Docket No. 01-185

N N N N N N N N N N N N N N N

THIRD REPORT AND ORDER AND THIRD MEMORANDUM OPINION AND ORDER
Adopted: November 5, 2003 Released: November 10, 2003

By the Commission:

TABLE OF CONTENTS
Paragraph
INTRODUCGTION ....coiiiiiieieiteieieee ettt ettt te sttt esbesteessesseeseessesseassessesssensassesssensesseansensenssansesssensenses 1
EXECUTIVE SUMMARY ...ttt ettt ettt et ettt et et s st et e e teestenteeseenee st eneeneesaeeneeneenees 2
BACKGROUND ..ottt ettt ettt ettt et ete st estesbesseessesseassessesseassasseassensasseassansesssessesesssensesssansenses 3
DISCUSSTON ...ttt ettt sttt e ee e et e st e ea e et e eseem e e st emeeseese et e eseemtanseeseeneense st eneeneeeneensenees 7
A B A ettt ettt e h ettt e st et et e es e e b e et e enbereesa e teeneestenteeteensentens 13
R 2 7T ¢4 1133 T U 13
2. RePOrt and OTAET .......ocoviiiieiiecieeie ettt et e e e teesteesteesssesssesnseensaeseensaens 23
3. Memorandum Opinion and OTdeT............cceevierieriiiieeieeieeteree et 45
4. Summary of BAS RelOCatiON........cccciiiiiiiiiiieciieeee ettt e ve e aee e 62
Bl FS I8SULS .ttt sttt st et b e b e be e s bttt e b enree 65
LR 57 Ted 3 (01134 1« USSP 65
2. RepOrt and OTAET .....c.vviiiiieeiii ettt e et e et e e ere e e eaeeesbee e eseessseaans 68
3. Memorandum Opinion and OTdET............ccevverieriercieeiieiieeeseereesreeseeseeseesenessnenns 75

PROCEDURAL MATTERS ..ottt sttt ettt s st e e eae e 86



Federal Communications Commission FCC 03-280

A. Final Regulatory Flexibility ANalySiS......c.ccccceeiiuiieiieeiiieeiie e esiee e svee e eeve e 85
B. Further Information...........oooiieiiiiiieee ettt 88
ORDERING CLAUSES ... oottt ettt ettt e st st e et e et e b e et e eseesseens e s e sseensasesstensesseeneensenseeneansenns 89
APPENDICES
A: Petitions for Reconsideration, Oppositions, Replies and Comments....................ocevveininn.
B FINal RULES. . ...
C: Regulatory Flexibility ANalysis. ... ...ccouiuiniiniii e e
D BAS/LTTS/CARS Licenses Granted in the 1990-2110 MHz and 2450-2500 MHz Bands......

INTRODUCTION

1. By this action, we are modifying the rules that new 2 GHz Mobile-Satellite Service
(MSS) licensees are to follow when relocating incumbent Broadcast Auxiliary Service (BAS) licensees in
the 1990-2025 MHz band and Fixed Service (FS) microwave licensees in the 2180-2200 MHz band.! We
take these actions in light of our recent decision to reallocate 30 megahertz of 2 GHz MSS spectrum to
new Fixed and Mobile services as part of our Advanced Wireless Services (AWS) proceeding,” and to
allow MSS licensees to provide an Ancillary Terrestrial Component (ATC) in conjunction with their MSS
networks.” We also consider a number of outstanding petitions for reconsideration filed in response to
our initial decision to reallocate these bands to MSS.* Together, these decisions will resolve outstanding
issues relating to the introduction of MSS at 2 GHz and the consequential relocation of BAS and FS
licensees in these bands, which in turn will set the stage for the introduction of a variety of new and
highly anticipated advanced services into these bands.

" BAS spectrum in the 2 GHz band is also authorized for use by the Cable Television Relay Service (CARS) and the
Local Television Transmission Service (LTTS). See 47 C.F.R. §§ 74.602, 78.18(a)(6) and 101.801. As in previous
actions in this proceeding, we will refer to these services collectively as “BAS,” and all decisions apply to CARS
and LTTS in the band, as well as BAS.

? See Amendment of Part 2 of the Commission’s Rules to Allocate Spectrum Below 3 GHz for Mobile and Fixed
Services to Support the Introduction of New Advanced Wireless Services, Including Third Generation Wireless
Systems, ET Docket No. 00-258, Third Report and Order, Third Notice of Proposed Rulemaking and Second
Memorandum Opinion and Order, 18 FCC Rcd 2223 (2003) (AWS Third Report and Order), petitions for
reconsideration pending.

? See Flexibility for Delivery of Communications by Mobile Satellite Service Providers in the 2 GHz Band, the
L-Band, and the 1.6/2.4 GHz Bands, IB Docket No. 01-185, Report and Order and Notice of Proposed Rulemaking,
18 FCC Rced 1962 (2003), Errata (rel. March 7, 2003) (ATC Report and Order), appeal pending, AT&T Wireless
Services, Inc. and Cellco Partnership d/b/a Verizon Wireless v. FCC, No. 03-1191 (D.C. Cir. filed July 8, 2003);
Order on Reconsideration, IB Docket No. 01-185, FCC 03-162 (rel. July 3, 2003) (ATC Sua Sponte Recon).

* See Amendment of Section 2.106 of the Commission’s Rules to Allocate Spectrum at 2 GHz for use by the
Mobile-Satellite Service, ET Docket No. 95-18, Second Report and Order and Second Memorandum Opinion and
Order, 15 FCC Red 12315 (2000) (MSS Second Report and Order).
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EXECUTIVE SUMMARY

2. As described in further detail, below, we are retaining in substantial part the BAS and FS
relocation procedures that new MSS entrants in the 2 GHz band will follow and that were originally
adopted in the Commission’s MSS Second Report and Order. The modifications we make herein respond
to comments filed in response to the Further Notice of Proposed Rulemaking in the AWS proceeding’ and
the Notice of Proposed Rulemaking in the MSS-ATC proceeding.® In both of those actions, the
Commission sought comment on how the introduction of new services into the 2 GHz MSS band would
affect the existing BAS and FS relocation procedures. We also address petitions for reconsideration filed
in response to the MSS Second Report and Order. Specifically, we make the following decisions herein:

For relocation of BAS in the 1990-2025 MHz band by new MSS entrants, we:

= Require the relocation of BAS incumbents in all television markets to the final (Phase 1) plan at
2025-2110 MHz. This will eliminate the necessity of relocating BAS licensees to an interim (Phase I)
channel plan as part of the previously adopted two-phase approach to relocation.

= Retain the requirement that all BAS operations in markets 1-30 must be relocated prior to the
initiation of new MSS in the band.

*  Amend the rules to specify that the time period for calculating a one-year mandatory BAS negotiation
period for markets 1-30 and the ten-year sunset period commence upon publication of this Report and
Order in the Federal Register.

= Require the relocation of all fixed BAS stations on channels 1 and 2 nationwide prior to the initiation
of new MSS in the band.

* Decline to require the reimbursement of relocation expenses for BAS facilities for which initial
applications were filed at the Commission after adoption of the MSS Second Report and Order.

= Modify our final (Phase II) BAS channel plan to provide for seven channels of 12 megahertz each,
and a 500 kilohertz data return link (DRL) band at both ends of the seven channels.

* Permit BAS licensees to operate indefinitely on their existing 17-megahertz wide channels in the
2025-2110 MHz band on a secondary basis, if they so choose.

»  Clarify that an assignment or transfer of control does not disqualify a BAS incumbent from relocation
eligibility.
For FS microwave relocation by MSS/ATC licensees in the 2180-2200 MHz band, we:

» Clarify that TIA TSB 10-F, or its successor, is an appropriate interference standard that may be used
for determining interference from MSS ATC stations to incumbent FS operations in the 2 GHz band.

» Clarify that FS incumbents relocated through the negotiation process are eligible for reimbursement
for relocation to leased facilities or alternative media, but decline to extend reimbursement eligibility
to FS incumbents that voluntarily self-relocate.

> Amendment of Part 2 of the Commission’s Rules to Allocate Spectrum Below 3 GHz for Mobile and Fixed
Services to Support the Introduction of New Advanced Wireless Services, Including Third Generation Wireless
Systems, ET Docket No. 00-258, Memorandum Opinion and Order and Further Notice of Proposed Rulemaking, 16
FCC Red 16043 (2001) (AWS Further Notice).

® Flexibility for Delivery of Communications by Mobile Satellite Service Providers in the 2 GHz Band, the L-Band
and the 1.6/2.4 GHz Band, IB Docket No. 01-185, Notice of Proposed Rulemaking, 16 FCC Red 15532 (2001) (ATC
Notice).
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= Decline to establish separate “rolling” negotiation periods for each FS incumbent as they are
approached by MSS licensees for relocation negotiation.

= Amend the rules to specify that the time period for calculating the mandatory FS negotiation periods
and the ten-year sunset period commence upon publication of this Report and Order in the Federal
Register.

= (Clarify that an assignment or transfer of control does not disqualify a FS incumbent from relocation
eligibility.

= Decline to require MSS licensees to relocate FS incumbents from which the MSS operation would
only receive, but not cause, interference prior to the ten-year sunset date.

BACKGROUND

3. In 1997, the Commission reallocated the 1990-2025 MHz band to the MSS (Earth-to-
space) and the 2165-2200 MHz band to the MSS (space-to-Earth),” displacing existing BAS and FS
licensees, respectively. The relocation procedures for incumbent BAS facilities at 1990-2025 MHz and
incumbent FS facilities at 2165-2200 MHz adopted in the MSS Second Report and Order represented a
comprehensive plan for clearing this 70 megahertz of spectrum for use by new MSS licensees. The plan
was modeled on the policies set forth in our earlier Emerging Technologies proceeding,” and requires
MSS entrants to provide comparable facilities to BAS and FS incumbents that are relocated prior to the
sunset dates specified in the MSS Second Report and Order.’ Both the BAS and FS relocation procedures
call for mandatory negotiation periods; after which, if a relocation agreement has not been reached, MSS
licensees may involuntarily relocate the incumbent operator(s). The obligation of MSS licensees to
provide relocation compensation was scheduled to sunset ten years after the initial negotiations with FS
incumbents begin, and on September 6, 2010, for BAS incumbents. Petitions for reconsideration,
oppositions and replies were filed in response to the MSS Second Report and Order.'’ Last year, the
Commission issued an Order suspending the expiration date of the initial two-year mandatory negotiation
period between BAS incumbents and new MSS licensees.!! This Suspension Order was based on the fact
that AWS and MSS-ATC matters, which had the potential to affect use of the band, were still pending at

7 See Amendment of Section 2.106 of the Commission's Rules to Allocate Spectrum at 2 GHz for Use by the
Mobile-Satellite Service, ET Docket No. 95-18, First Report and Order and Further Notice of Proposed Rule
Making, 12 FCC Red 7388 (1997) (MSS First Report and Order).

¥ Redevelopment of Spectrum to Encourage Innovation in the Use of New Telecommunications Technologies, ET
Docket No. 92-9, First Report and Order and Third Notice of Proposed Rule Making, 7 FCC Rcd 6886 (1992);
Second Report and Order, 8 FCC Red 6495 (1993); Third Report and Order and Memorandum Opinion and Order,
8 FCC Rced 6589 (1993); Memorandum Opinion and Order, 9 FCC Rcd 1943 (1994); Second Memorandum Opinion
and Order, 9 FCC Rcd 7797 (1994); aff 'd Association of Public Safety Communications Officials-International, Inc.
v. FCC, 76 F.3d 395 (D.C. Cir. 1996) (collectively, “Emerging Technologies proceeding”).

9 MSS Second Report and Order, 15 FCC Red 12315, paras. 50 and 80.

' These pleadings are listed in Appendix A.

" Amendment of Section 2.106 of the Commission’s Rules to Allocate Spectrum at 2 GHz for use by the Mobile-
Satellite Service, ET Docket No. 95-18, Order, 17 FCC Rcd 15141 (2002) (Suspension Order).
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that time. Our Office of Engineering and Technology granted two additional suspensions of this date,
such that the initial two-year mandatory negotiation period is now due to expire on November 13, 2003."

4, The Commission recently has made several decisions that will affect the planned
relocation of these BAS and FS incumbents by increasing the number and nature of new entrants in the
1990-2025 MHz and 2165-2200 MHz bands. In the AWS proceeding, ET Docket No. 00-258, the
Commission examined the suitability of a variety of frequency bands for the provision of advanced
wireless services.” The Commission had previously identified the 2 GHz MSS bands as potential
candidates for the provision of AWS, including those technologies to be used as part of so-called third-
generation, or “3G,” applications, in the 2001 AWS Further Notice."* 1In addition to proposing to
reallocate some MSS spectrum to new Fixed and Mobile Services, including AWS, the AWS Further
Notice sought comment on what changes would be necessary to the rules governing the relocation of BAS
and FS licensees in the 1990-2025 MHz and 2165-2200 MHz bands."” In a Third Report and Order
released this February, the Commission reallocated from the 2 GHz MSS spectrum 30 megahertz in the
1990-2000 MHz, 2020-2025 MHz, and 2165-2180 MHz bands for Fixed and Mobile services on a
primary basis.'® The decision retained the remaining 40 megahertz of spectrum in the 2000-2020 MHz
and 2180-2200 MHz bands for MSS use.'” The AWS Third Report and Order did not address the
relocation issues raised in the AWS Further Notice. In a Third Notice of Proposed Rulemaking portion of
the same document, we sought comment on the best use of these reallocated bands. Such uses could
include, for example, additional AWS spectrum — either under new service rules or as an expansion of
adjacent-band Broadband PCS frequencies; replacement spectrum for Multipoint Distribution Service
(MDS) operations in the 2.1 GHz band; or replacement Specialized Mobile Radio (SMR) spectrum in
conjunction with a plan to resolve public safety and Commercial Mobile Radio Service (CMRS)
interference issues in the 800 MHz band."® With regard to this last possibility — use of the MSS bands to
help resolve 800 MHz public safety interference issues — we note that an extensive record has developed
under the proceeding in WT Docket No. 02-55. These matters are still under consideration.

5. With respect to MSS licensing, we note that the Commission requires 2 GHz MSS
networks to meet an implementation milestone schedule as a condition of authorization, and non-
compliance with implementation milestones will result in cancellation of the authorization. Acting in
accordance with this process, the International Bureau has nullified authorizations held by Constellation
Communications Holdings, Inc., Mobile Communications Holdings, Inc., Globalstar L.P., and TMI

'2 Amendment of Section 2.106 of the Commission’s Rules to Allocate Spectrum at 2 GHz for use by the Mobile-
Satellite Service, ET Docket No. 95-18, Order, 18 FCC Red 18353 (OET, 2003) (Second Suspension Order); Order,
DA 03-3543 (OET, rel. Nov. 4, 2003) (Third Suspension Order).

13 See Amendment of Part 2 of the Commission’s Rules to Allocate Spectrum Below 3 GHz for Mobile and Fixed
Services to Support the Introduction of New Advanced Wireless Services, Including Third Generation Wireless
Systems, ET Docket No. 00-258, Second Report and Order, 17 FCC Red 23193, 23194-95, paras. 2-3 (2002) (AWS
Second Report and Order) (describing the history of the AWS proceeding and listing the bands that have been
considered).

4 AWS Further Notice, 16 FCC Red at 16055-56, paras. 24-29.
" Id., 16 FCC Red at 16057-58, paras. 32-34.
' AWS Third Report and Order, 18 FCC Red at 2238, para. 28.

714,

' Id., 18 FCC Red at 2242-2257, paras. 38-73.
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Communications and Company, Limited Partnership."” Currently, The Boeing Company, Celsat America,
Inc. (Celsat), ICO Satellite Services, G.P. (ICO), and Iridium 2GHz LLC are authorized to provide 2 GHz
MSS.*

6. We also have permitted MSS licensees to provide an Ancillary Terrestrial Component to
their satellite systems in IB Docket No. 01-185. In the ATC Notice of Proposed Rulemaking, the
Commission recognized that the introduction of terrestrial operations in the MSS bands — such as the
services proposed as part of ATC — might affect the existing BAS and FS relocation and reimbursement
rules, and sought comment on whether the existing relocation procedures would be sufficient to
accommodate the introduction of MSS terrestrial operations.”’ In the subsequent ATC Report and Order,
released February 10, 2003, the Commission concluded that it would be more efficient, feasible and
practical to permit MSS licensees to include a terrestrial component in their satellite systems than to award
terrestrial use rights in the MSS band to third parties.”> ATC operations will not be permitted until after a
MSS licensee files an application with the Commission that demonstrates compliance with measures
designed to ensure the integrity of the underlying satellite operations.”> These measures require MSS
licensees to develop and deploy their satellite service before they can offer ATC services.”* The 4TC
Report and Order did not address the relocation issues raised in the A7C Notice.

' Mobile Communications Holdings, Inc. and ICO Global Communications (Holdings) Limited, et al.,
Memorandum Opinion and Order, 18 FCC Rcd 1094 (Int’l Bur. 2003), joint app. for review pending; Globalstar,
L.P., Memorandum Opinion and Order, 18 FCC Rcd 1249 (Int’l Bur. 2003), request for stay and emergency app.
for review pending; TMI Communications and Company, Limited Partnership, Memorandum Opinion and Order,
18 FCC Red 1725 (Int’l Bur. 2003), request for stay and app. for review pending.

2% The Boeing Company, Order and Authorization, 16 FCC Red 13691 (Int’] Bur. 2001), app. for review denied, 18
FCC Rcd 1405 (2003), appeal pending, AT&T Wireless Services, Inc. v. FCC, No. 03-1042 (D.C. Cir. filed Feb. 26,
2003), modified, Order and Authorization, DA 03-2073 (Int’l Bur., rel. June 24, 2003); Celsat America, Inc., Order
and Authorization, 16 FCC Red 13712 (Int’l Bur. 2001) app. for review denied, 18 FCC Red 1405 (2003), appeal
pending, AT&T Wireless Services, Inc. v. FCC, No. 03-1042 (D.C. Cir. filed Feb. 26, 2003), modified, Order and
Authorization, 16 FCC Red 14278 (Int’l Bur. 2001), modified, Order, DA 03-2076 (Int’l Bur., rel. June 24, 2003);
ICO Services Limited, Order, 16 FCC Rcd 13762 (Int’l Bur./OET 2001), app. for review denied, 18 FCC Rcd 1405
(2003), appeal pending, AT&T Wireless Services, Inc. v. FCC, No. 03-1042 (D.C. Cir. filed Feb. 26, 2003),
modified, 1CO Satellite Services G.P., Order, DA 03-2077 (Int’l Bur., rel. June 24, 2003); Iridium LLC, Order and
Authorization, 16 FCC Rcd 13778 (Int’l Bur. 2001), app. for review denied, 18 FCC Red 1405 (2003), appeal
pending, AT&T Wireless Services, Inc. v. FCC, No. 03-1042 (D.C. Cir. filed Feb. 26, 2003), modified, Iridium
2GHz LLC, Order, DA 03-2075 (Int’l Bur., rel. June 24, 2003). In this document, the term “application” refers to
submissions by parties seeking to operate U.S.-licensed systems; the term “MSS licensee” includes MSS systems
licensed by the Commission to serve the United States, as well as non-U.S.-licensed satellite systems for which the
Commission reserved spectrum to serve the United States. See Amendment of the Commission’s Regulatory Policies
to Allow Non-U.S. Licensed Space Stations to Provide Domestic and International Satellite Service in the United
States, IB Docket No. 96-111, Report and Order, 12 FCC Rcd 24094, 24173-74 para. 185 (1997) (detailed
discussion of the procedures under which foreign-licensed satellite systems may provide service in the United
States).

*1 ATC Notice, 16 FCC Red at 15560-61, paras. 72-74.

22 ATC Report and Order, 18 FCC Red at 1990-1995, paras. 47-55.

3 See generally ATC Sua Sponte Recon, FCC 03-162.

# See generally ATC Report and Order, 18 FCC Red at 2001-2016, paras. 72-102.
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DISCUSSION

7. By this Third Report and Order and Third Memorandum Opinion and Order, we address
BAS and FS relocation issues as they pertain to 2 GHz MSS licensees as part of an overall effort to
promote the rapid introduction of MSS into the 2 GHz bands. As such, we combine a Report and Order
addressing the relevant comments that discuss BAS and Fixed Service relocation issues in two
proceedings, ET Docket 00-258 and IB Docket No. 01-185, with a Memorandum Opinion and Order
addressing the seven petitions that seek reconsideration or clarification of relocation decisions made in the
MSS Second Report and Order® The issues we consider generally relate to relocation timing,
reimbursement eligibility, negotiation commencement, and technical/interference matters. Our decisions
are designed to account for the actions the Commission has taken in the subsequent proceedings, described
above, regarding the reallocation of a portion of the MSS band and the introduction of ATC services by
MSS licensees.”®

8. As an initial matter, we are not altering the fundamental workings of the relocation
process that was adopted in the MSS Second Report and Order. For example, throughout the AWS
proceeding, commenters representing incumbent licensees’ interests have urged us to maintain the general
relocation principles of the Emerging Technologies proceeding even if we expand the nature and scope of
services in the band.”” We agree.

9. In order to provide for MSS entry into the band in accordance with construction
milestones, MSS licensees generally will have to relocate BAS and FS incumbents. We note that, due to
the reallocation of the 1990-2000 MHz and 2020-2025 MHz bands in the AWS proceeding, non-MSS
licensees that may begin service later will benefit from the band clearing paid for by MSS licensees. For
this reason, we will provide an equitable mechanism by which MSS licensees can recover some of the
relocation costs incurred from other licensees who will benefit from the band clearing in the 1990-2000
MHz and 2020-2025 MHz segments of the 1990-2025 MHz band. Thus, licensees benefiting from MSS
licensees’ efforts to clear incumbent BAS from the 1990-2025 MHz band will be expected to share the
costs of this relocation.

10. However, because the nature and scope of new Fixed and Mobile service licensees that
will operate in the 1990-2000 MHz and 2020-2025 MHz bands has not yet been determined, we do not set
forth herein a comprehensive set of procedures that new Fixed and Mobile service providers (including
AWS entrants) in these bands must follow to relocate incumbent BAS licensees and/or to reimburse MSS
licensees that will have incurred relocation costs. We will instead consider such matters in a separate,
future proceeding. This is because the decisions we make with respect to these bands may affect the
manner by which we apply the general cost-sharing principles embodied in the Emerging Technologies

» An eighth petition, filed by the Cellular Telecommunications and Internet Association (CTIA) on October 15,
2001, in ET Docket No. 00-258, ET Docket No. 95-18, and IB Docket No. 99-81, was addressed in the Second
Memorandum Opinion and Order portion of the AWS Third Report and Order, 18 FCC Rcd at 2257-2258, paras.
74-75.

% However, the decisions we make herein are limited to those actions that will allow MSS licensees to continue the
relocation of BAS and FS incumbents in order to begin service in the 2 GHz band. We will address specific
pleadings that pertain to the ATC Order and the spectrum reallocation decisions in the AWS Third Report and Order
separately.

7 See, e.g., Cox and Cosmos Reply Comments to the A WS Further Notice at 6 (stating that “[hJowever the
Commission may propose to revise the BAS relocation plan, Cox and Cosmos agree with MSTV and NAB that,
consistent with the Commission’s decisions in this proceeding, all new entrants must ensure full compensation of
BAS incumbents’ relocation expenses.”)
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procedures. For example, it is not clear how we would apply our traditional cost-sharing principles were
we to use portion of the bands to provide relocation spectrum for Nextel’s operations in the 800 MHz band
or for MDS licensees in the 2150-2160/62 MHz band,”® to relocate federal government operations,” or to
provide interference separation between new AWS licensees and existing users in adjacent spectrum
bands.™® We expect, however, that licensees that ultimately benefit from spectrum cleared by MSS shall
bear the cost of reimbursing MSS licensees for the accrual of that benefit.

11. Some petitioners also note the complexity that introducing different services with
potentially different geographic licensing schemes will have on cost-sharing in the band. For example,
PCIA has suggested, inter alia, that we authorize a third-party clearinghouse to administer relocation
matters.”’ We likewise defer consideration of this issue because we have not yet adopted service rules for
the Fixed and Mobile allocation in the band and, therefore, do not know the characteristics of new
licensees that will share the 2 GHz band with the existing MSS licensees. We will be able to make more
meaningful decisions with respect to these and other cost-sharing procedures at a future time.

12. Finally, since the actions taken herein include the relocation of existing services and the
addition of new services within the subject frequency bands, there may be some impact on international
coordination arrangements currently in effect. Therefore, operation in the border areas may be
constrained pending the completion of consultations with foreign administrations, as necessary, and until
existing agreements are revised and new agreements are developed, as appropriate.

A. BAS
1. Background

13. BAS Use and Band Plan. The 1990-2110 MHz band (2 GHz BAS band) is currently used
extensively by the BAS for mobile TV pickup (TVPU) operations, including electronic newsgathering
(ENG) operations to cover events of interest.”> Such stations can operate in a variety of configurations
within their operating area. TVPU stations may transmit from an ENG truck, helicopter, blimp, etc.,
directly to a fixed receiver at the station or through a relay link at a remote receiver location.”> TVPU
signals may also originate or relay through aeronautical TVPU platforms, such as helicopters, to a fixed
receive point, a mobile satellite uplink truck, or other facilities, to reach the ultimate receive point —
typically a studio. The band may also be used for mobile operations in the Cable Television Relay
Service.** It is also used by fixed BAS operations such as studio-transmitter link (STL) stations, TV relay

2 See AWS Third Report and Order, 18 FCC Red at 2248, para. 29. See also Nextel comments in WT Docket No.
00-258 (filed April 14, 2003).

¥ See, e.g., Cingular comments in WT Docket No. 00-258 (filed April 14, 2003) at 2-3.
3 See, e.g., Ericsson comments in WT Docket No. 00-258 (filed April 14, 2003) at 2-4.

31 PCIA, the Wireless Infrastructure Association, Petition for Partial Reconsideration of the AWS Second Report and
Order at 4. See also PCIA, the Wireless Infrastructure Association, Comments to the AWS Third Report and Order.

32 A TVPU station is a land mobile station used for the transmission of TV program material and related
communications from scenes of events back to the TV station or studio. See 47 C.F.R. § 74.601(a) (listing classes of
TV broadcast auxiliary stations).

3 Fixed receiver sites for TVPU signals are typically located on tall buildings, towers, or mountain tops and employ
remotely steerable directional antennas, thus affording maximum coverage of TVPU transmissions within the
operations area. See SBE Comments in ET Docket No. 98-206, filed Jan.12, 2000, at 3.

**47 C.FR. § 78.18(a)(6).
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stations, and TV translator relay stations, but the majority of those operations are in higher frequency
bands allocated to the BAS.** Further, communications common carriers in the LTTS may be assigned
any of the 2 GHz BAS channels to provide service to TV broadcast stations, TV broadcast network-
entities, cable system operators, and cable network entities.*®

14. Traditionally, the 2 GHz BAS channel plan divided the bands 1990-2110 MHz and 2450-
2483.5 MHz into nine channels, each consisting of between 16.5 and 18 megahertz. These channels are
available for assignment to various fixed and mobile BAS applications.”” Table 1, below, depicts the
existing channel plan for 1990-2110 MHz in column 1. While a TVPU licensee may be authorized to
operate on any or all frequencies,”® fixed link BAS/LTTS stations are authorized to operate on one
channel only.”* When necessary, short-term itinerant operation under the provisions of 47 C.F.R. § 74.24
may be used to deploy outside a licensee’s authorized operational area for up to 720 hours annually.*’
This capability is generally used to cover special events and breaking news such as natural disasters and
other emergency situations that occur outside a licensee’s area of normal operations.

3 A TV STL station (studio-transmitter link) is a fixed station used for the transmission of TV program material and
related communications from the studio to the transmitter. A TV relay station is a fixed station used for
transmission of TV program material and related communications for use by TV broadcast stations or other
purposes as authorized in Section 74.631. A TV translator relay station is a fixed station used for relaying programs
and signals of TV stations to TV translators or other communications facilities that the Commission may authorize.
See 47 C.F.R. §74.601(b). See generally 47 C.F.R. §74.600 (“Eligibility for license”).

3 LTTS operations are limited to the permissible uses described in Sections 74.631 and 78.11. See 47 C.F.R.
§101.803(b).

37 See 47 C.F.R. § 74.602(a). In addition, the Commission grandfathered incumbent facilities on a co-primary basis
when it reallocated BAS channel 10 (2483.5-2500 MHz) to the MSS (space-to-Earth), a.k.a. “Big LEO” systems.

3* Authorization of multiple frequencies enables licensees to avert interference to other operations by allowing
licensees to select the channel that is best suited for the site characteristics and antenna pointing for a particular
TVPU remote location.

9 See 47 C.F.R. § 74.602(c).

4 See 47 C.F.R. § 74.24.
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Table 1: 2 GHz BAS Channel Plans

Existing Channel Plan

Previous Phase Il Channel Plan | Revised Phase Il Channel Plan

Channel 1
1990-2008 MHz
(18 MHz)
The 1990-2025 MHz band will no longer be available for BAS/LTTS/CARS
use after a DMA has been cleared.
Channel 2
2008-2025 MHz
(17 MHz)
Lower DRL Band
Channel A01 2025-2025.5 MHz (500 kHz)
Channel 3 2025-2037.4 MHz Channel A1r
2025-2042 MHz (12.4 MHz) 2025.5-2037.5 MHz
(17 MHz) (12 MHz)
(Fully within existing Channel 3)
Channel A02
Channel A2r
(21023’2"%3‘)‘9'5 MHz 2037.5-2049.5 MHz
) (12 MHz)
Channel 4
2042-2059 MHz
(17 MHz)
Channel A03 ggfg r;elzc/)\g; 5 MHz
2049.5-2061.6 MHz (12 MHz) )
(12.1 MHz)
Channel Adr
Channel 5 2061.5-2073.5 MHz
2059-2076 MHz gggf%?;gf?f? Vs (12 MHz)
(17 MHz) (12.1 MHz) (Fully within existing Channel 5)
Channel A5r
Channel A05 2073.5-2085.5 MHz
2073.7-2085.8 MHz (12 MHz)
Channel 6 (12.1 MHz)
2076-2093 MHz
(17 MHz) Channel A6r
Channel A06 2085.5-2097.5 MHz
2085.8-2097.9 MHz (12 MHz)
(12.1 MHz)
Channel A7r
Channel 7 2097.5-2109.5 MHz
2093-2110 MHz Channel AO7 (12 MHz)
(17 MHz) 2097.9-2110 MHz (Fully within existing Channel 7)
(12.1 MHz) Upper DRL Band

2109.5-2110 MHz (500 kHz)
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15. Relocation Plan. Early in the process of evaluating MSS use of the 1990-2025 MHz
band, the Commission studied the feasibility of sharing between MSS and BAS at 1990-2025 MHz and
concluded that such sharing is not feasible because of the potential for interference between MSS uplinks
and the variety of fixed and mobile BAS facilities that currently operate in the band.*' In the MSS Second
Report and Order, the Commission concluded that BAS operations could continue to be effective even if
the BAS allocation is reduced from the seven-channel 120 megahertz allocation in the 1990-2110 MHz
band to a seven-channel 85 megahertz allocation in the 2025-2110 MHz band.** Under the relocation
plan adopted by the Commission, the individual BAS channels will be reduced to approximately 12
megahertz each. This decision did not affect use of 33.5 megahertz in the 2450-2483.5 MHz band
allocated for BAS channels 8-9, as well as grandfathered use of BAS channel 10.*

16. The adopted relocation process for 2 GHz BAS consists of two phases in which the
existing BAS channels are successively narrowed in width. The plan calls for BAS licensees to move to a
“Phase I” channelization plan that consists of seven channels within 102 megahertz of spectrum at 2008-
2110 MHz. This plan consists of six 14.5 megahertz-wide channels and one 15 megahertz-wide channel.
MSS licensees would bear the cost of retuning or replacing BAS equipment to operate on the narrower
channels, although the migration to 14.5 or 15 megahertz wide channels likely would be accomplished
through retuning equipment, at a less expensive cost compared to replacing equipment. Later, BAS
licensees would be limited to the 2025-2110 MHz band and operate under seven “Phase II” BAS channels
within the final 85 megahertz-wide band. Under the current plan, six of the Phase II channels will be 12.1
megahertz wide and one will be 12.4 megahertz wide.** Again, MSS licensees would be required to pay
for the cost of relocating BAS licensees to operate in the reduced bandwidth.” As during Phase I, this
could be accomplished by retuning or replacing equipment, although the migration to 12 megahertz-wide
channels would likely require more pre-existing BAS equipment to be replaced (at greater cost than being
retuned) during Phase II than during Phase I. The relocation plan also permits a MSS licensee that
demonstrates to the Commission that it is capable of sharing spectrum with BAS and that would operate
solely in a portion of the band that had not been cleared to be exempt from BAS relocation.*®

17. In the MSS Second Report and Order, the Commission also recognized four broad
categories of BAS markets based on the nature and intensity of BAS use, and incorporated these
categories into the relocation plan.*’ These categories are “LA,” representing the Los Angeles television
market; “Metro,” consisting of the remaining top 30 television markets; “Light,” which is made up of
markets 31-100, and “Rural,” representing all television markets 101 and above.*® The Commission

*1 MSS First Report and Order, 12 FCC Red at 7401, para. 30.
42 MSS Second Report and Order, 15 FCC Rcd at 12319, para. 13.
* See 47 C.F.R. § 74.602.

# See 47 C.F.R. § 74.602(4)(i).

* The MSS Second Report and Order also established cost-sharing provisions that are designed to ensure that all
MSS licensees that benefit from relocation of BAS incumbents share in the relocation expenses. See MSS Second
Report and Order, 15 FCC Rcd at 12336-38, paras. 64-69.

4 See id., 15 FCC Red at 12339, para. 74; The Establishment of Policies and Service Rules for the Mobile Satellite
Service in the 2 GHz Band, IB Docket No. 99-81, Report and Order, 15 FCC Red 16127, 16142, para. 25 (2000).

" MSS Second Report and Order, 15 FCC Red at 12322-23, para. 19. These market differentiations were originally
suggested by SBE in comments to the 2 GHz relocation rulemaking. Id.

* By “above” we mean those markets whose corresponding Nielsen DMA identification number is greater. E.g., a

reference to “markets 31 and above” would include market 134. As the number of a DMA market increases, the
(continued....)
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required MSS licensees to relocate the 30 largest markets (i.e., the “LA” and “Metro” categories) to the
Phase I BAS channels before the MSS licensees would be allowed to begin operations. Once MSS
operations begin, all BAS use of the 1990-2008 MHz band (channel 1) would be prohibited. As a
practical matter, this means that in those markets whose facilities have not been relocated (i.e. the “Light”
and “Rural” markets), BAS licensees would be able to continue to use “old” BAS channels 2-7 (2008-
2110 MHz), but could no longer use BAS channel 1 (1990-2008 MHz). The new MSS licensee(s) would
be required to complete relocation of BAS in the next 70 largest (i.e. “Light”) television markets to the
Phase I channel plan within three years of the date upon which MSS operations begin.

18. Under the existing plan, Phase II will be triggered when the Phase I spectrum is no longer
sufficient to meet MSS requirements. Again, new MSS licensees are required to relocate the 30 largest
markets to the “final” Phase II BAS channels (2025-2110 MHz) before the MSS licensees would be
allowed to begin operations in the bands above 2008 MHz. Once MSS operations begin above 2008
MHz, all BAS incumbents will be prohibited from using the 2008-2023 MHz block.* From the date that
MSS operations begin above 2008 MHz, MSS licensees will have three years to complete the relocation
of BAS licensees in markets 31-100 (the “Light” markets), and five years to complete relocation of the
remaining (“Rural” market) licensees. Because each of the seven Phase II channels will be only 12.1 to
12.4 megahertz wide, the Phase II transition is expected to be accompanied by a transition from
widespread analog BAS operations to the use of digital equipment to ensure the necessary quality of
service in the reduced bandwidth.

19. The Commission also established BAS negotiation periods and a relocation sunset date
consistent with the general principles of the Emerging Technologies relocation procedures. For Phase I
relocation, a two-year mandatory negotiation period began September 6, 2000, thirty days after
publication of the MSS Second Report and Order in the Federal Register. After the mandatory
negotiation period (during which time BAS and MSS licensees are required to negotiate in good faith),
MSS licensees were to be given the option of involuntary relocation. Under this process, a MSS licensee
may, at its own expense, make necessary modifications to or replacement of the incumbent licensee’s
BAS equipment in order to effect the relocation of the BAS facilities. Under the relocation process set
forth in the MSS Second Report and Order, an additional two-year mandatory negotiation period for BAS
markets 31-100 would begin after the first MSS entrant began operation in Phase I spectrum, to be
followed by the option of involuntary relocation.”® Similar mandatory negotiation periods would take
place during Phase II of the relocation, running from the date on which the first MSS licensee informs
BAS incumbents of its desire to begin negotiations.”’ The Commission also established a “sunset date” —

(...continued from previous page)
number of TV households in that particular market decreases. Thus, DMA 7 represents a geographic area that
contains a substantially larger TV audience population than DMA 174.

%47 C.F.R. § 74.690(e)(4). Although the reallocated BAS spectrum consists of 1990-2025 MHz, the Commission
decided that during Phase II, a MSS licensee needing the 2023-2025 MHz portion of the MSS band would not be
allowed to begin service until all BAS licensees have been relocated to the final Phase II channel plan. It did decide
to permit a MSS licensee to accelerate the relocation process at its own expense. The Commission limited MSS use
of this 2 megahertz of spectrum during the transition because BAS channel 1 was slated to operate at 2023-2037.5
MHz under the Phase I channelization.

0 MSS Second Report and Order, 15 FCC Rcd at 12339, para. 74.

>l Id. These periods relate to the manner by which MSS and BAS licensees are to conduct relocation negotiations.
Although a MSS licensee may involuntarily relocate a BAS incumbent at any time after the expiration of the
mandatory negotiation period, MSS licensees have an overarching obligation to relocate BAS incumbents within

(continued....)
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i.e., a date after which MSS licensees would no longer be required to relocate BAS incumbents — as ten
years following the start of the first negotiation period for relocation, which the Commission set as 30
days after publication of the MSS Second Report and Order in the Federal Register — i.e. September 6,
2000. Thus, the obligation to relocate incumbent BAS operations in the 1990-2025 MHz band is due to
end on September 6, 2010.7

20. The Commission determined that the two-phase relocation plan described above, in
conjunction with a market-differentiated cutover, served as an appropriate compromise between the
interests of providing the least disruptive transition for incumbent BAS users and establishing a relocation
mechanism that allowed new MSS entrants a realistic opportunity to take advantage of the Emerging
Technologies principle that new service providers should be given an opportunity to negotiate financial
arrangements for the reaccommodation of incumbent licensees in order to secure early entry into the
frequency band. BAS is a critical component of the broadcasting system by which information and
entertainment is provided to the American public. BAS is also highly integrated, such that the effective
use of these frequencies has traditionally required the cooperation and coordination of all users in a
particular market.” Given the structure and importance of BAS, the Commission concluded that it would
be impossible to adopt a license-by-license relocation plan as has been done for fixed microwave services
in previous Emerging Technologies relocations (as well as the 2165-2200 MHz relocation procedure we
discuss elsewhere in this decision) without seriously disrupting BAS functions. In addition, the
ubiquitous nature of MSS operations precludes the gradual build-out of facilities that previous Emerging
Technologies entities have used to spread out their relocation costs.™

21. Because MSS is expected to cause interference to BAS channels on a nationwide basis
once service starts, the Commission concluded that it was necessary to minimize costs to the extent
possible for MSS licensees and to defer those costs where possible. The two-phase plan was designed to
spread relocation costs over a greater time period while at the same time allowing for an orderly transition
of BAS with minimum disruption.® These factors, as well as concerns regarding limits to equipment and
labor availability, also led the Commission to conclude that a nationwide cutover (versus the market-
differentiated cutover that was adopted) would not meet these goals.”® Finally, because some MSS
licensees were expected to begin service later than others, the MSS Second Report and Order noted that a
one-phase cutover could leave substantial amounts of spectrum unused for a significant period of time.”’
Numerous comments filed in the MSS-ATC and AWS proceedings specifically discuss these BAS
relocation procedures, as do four petitions for reconsideration and clarification filed in response to the

(...continued from previous page)
three and five years of beginning service, depending on the BAS market and relocation phase. See supra paras. 17-
18.

>2 Due to a typographical error, 47 C.F.R. §74.690(e)(1) states that the initial negotiation period begins on
September 6, 2010, not September 6, 2000. 47 C.F.R. §74.690(e)(6) sets the sunset date as ten years after the date
listed in subsection (e)(1). In the Suspension Order, we noted that the correct starting date, consistent with the
discussion in the MSS Second Report and Order, is September 6, 2000. Suspension Order, 17 FCC Rcd at 15142,
para. 2, n.8. Accordingly, the correct sunset date is September 6, 2010.

3 See 47 C.F.R. § 74.604 (discussing the necessity of BAS licensees to work cooperatively to avoid interference
including, where applicable, the use of local coordination committees).

% MSS Second Report and Order, 15 FCC Red at 12325, para. 27.
> Id.

% Id., 15 FCC Red at 12324-25, para. 24.

" Id., 15 FCC Red at 12327, para. 34.
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MSS Second Report and Order. We discuss these filings in greater depth in conjunction with our
decision, below.

22. Subsequent Developments.  After the establishment of the BAS/MSS relocation
procedures, the Commission initiated two major rulemaking proceedings in which it proposed, or sought
comment on, alternative uses and new allocations in portions of the 2 GHz band now allocated for MSS.
In these proceedings, discussed above, the Commission acknowledged that any such reallocation could
affect the relocation procedures adopted in the MSS Second Report and Order and sought comment on
specific changes that may be necessary to these procedures. Comments filed in response to these
proceedings address whether the entry of new licensees and the provision of new terrestrial services by
MSS licensees warranted a revision to the existing two-phase market-differentiated relocation process.
As discussed supra, we have suspended the expiration date of the two-year mandatory negotiation period
in order to provide time to address these issues prior to the scheduled conclusion of the two-year
mandatory BAS-MSS negotiation period for Phase I relocations in the top 30 BAS markets.”® Each order
included the option to lengthen or shorten the suspension of the expiration date as circumstances warrant.

2. Report and Order

23. Background. The current two-phase transition plan represents the Commission’s effort to
balance the unique interests of the MSS and BAS licensees in the band. The original Emerging
Technologies relocation procedures were designed to allow for the gradual relocation of incumbents
during a buildout period targeted to specific geographic areas. By contrast, the market coordinated nature
of BAS makes a link-by-link relocation policy impractically disruptive, and the broad coverage area of an
MSS signal will require relocation of incumbents over a broad geographical area.”” A market-
differentiated relocation is designed to allow for the continuity of a seven-channel BAS band plan in the
markets where these channels are most needed, while allowing several years for relocation in the lighter-
use markets. The Commission found that by adopting this approach, it could spread out the costs of BAS
relocation, lessen the burden on equipment manufacturers and the personnel who would be required to
replace or retune BAS equipment, and allow for advances in equipment development and design.”

24. Numerous commenters to both the AWS Further Notice and the ATC Notice address the
phased, market-differentiated transition plan. In response to the AWS Further Notice, NAB/MSTV asks
that we adopt a single-phase relocation for all BAS incumbents, in light of our decisions that have
expanded the scope of MSS use of and new entrants eligible to use the 1990-2025 MHz band.®'
NAB/MSTYV submits that the introduction of AWS into the band presents an opportunity to “rationalize
and simplify” the relocation procedure.”* Specifically, it argues that the concern that the only entrants in

58 Suspension Order, 17 FCC Rcd 15141; Second Suspension Order, 18 FCC Rcd 18353; Third Suspension Order,
DA 03-3543 (OET, rel. Nov. 4, 2003).

%9 See MSS Second Report and Order, 15 FCC Red at 12327, para. 34.
% 1d., 15 FCC Red at 12327, para. 35.

' NAB/MSTV Comments to the AWS Further Notice at 5. We note that prior to filing its comments to the AWS
Further Notice, NAB/MSTV, in its petition for reconsideration, initially claimed that the two-phase relocation, as
adopted, would cause substantial harm to small-market BAS stations and asked that we require the relocation of all
BAS stations (not just those in the top 100 markets) to be relocated to the Phase I channel plan within 5 years of the
start of Phase I. NAB/MSTYV Petition for Partial Reconsideration of the MSS Second Report and Order at 5.

2 NAB/MSTV Comments to the 4 WS Further Notice at 5.
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the band will be a handful of MSS licensees whose operating characteristics require massive up-front
costs before they begin generating revenue is now replaced by the prospect of many new AWS entrants in
the band, the majority of whom are likely to take advantage of the quick facility deployment associated
with terrestrial services, as well as revenue streams from existing operations.”> NAB/MSTYV further states
that whereas the two-phase plan was designed to accommodate the gradual entry of MSS beginning at the
lower end of the band, the reallocation makes it more likely that multiple entrants will seek to quickly use
different parts of the band. It therefore argues that the existing plan is “simply incompatible” with the
rapid deployment of AWS in the upper portion of the band (i.e., 2020-2025 MHz).**

25. Other parties likewise claim that the introduction of new fixed and mobile services into a
band that was previously identified solely for MSS undermines the premise for adoption of a two-phase
plan. In response to the AWS Further Notice, SBE recommends that we immediately move to Phase I
because of the introduction of new entrants into the band.®> Both SBE and NAB/MSTYV state the concern
that a one-step BAS relocation could leave substantial amounts of spectrum unused pending MSS
deployment — one benefit of a two-phase plan — no longer applies.®® In its filings in response to the ATC
Notice, the 2 GHz Broadcast Group states that the introduction of terrestrial services into the band
necessitates that 2 GHz BAS incumbents be relocated in one step in all markets because of the likelihood
that the band will be used more quickly and more robustly than would be likely under the prior MSS
allocation and before the ATC decision.’’

26. Many commenters to the AWS Further Notice also claim that a one-phase transition will
reduce disruption of BAS services — a significant consideration in the development of the initial
relocation plan. NAB/MSTV claims that a one-step process will reduce transaction costs as well as
potential BAS interference.”® SBE states that any additional initial costs associated with migrating all
BAS users to the final channel plan in one step would be offset by the elimination of Phase I
rechannelization costs and is appropriate because of the benefit that new entrants will have in obtaining
quicker access to the BAS spectrum.”” Nucomm, a BAS equipment manufacturer, claims that it will
require a “huge and disruptive” effort by both BAS users and equipment manufacturers to effect each
phase of frequency relocation, and therefore supports moving directly to a final band plan instead of
undertaking the relocation effort twice.”

% NAB Comments to AWS Further Notice at 9. See also 2 GHz Broadcast Group Reply Comments to the 4 WS
Further Notice at 3 (the 2 GHz Broadcast Group consists of The Walt Disney Company, National Broadcasting
Company, Inc., Viacom, Inc., Fox Television Stations, Inc., Tribune Company, Belo Corp., Hearst Argyle
Television, Inc., LIN Television Corp., and Gannett Broadcasting Co.).

% NAB Comments to 4 WS Further Notice at 10.

% SBE Comments to the AWS Further Notice at 1.

% NAB Comments to the AWS Further Notice at 9; SBE Comments to A WS Further Notice at 1.

672 GHz Broadcast Group Comments to the ATC Notice at 1-6. See also NAB/MSTV Reply Comments to the ATC
Notice at 4-10; Meredith Corporation Reply Comments in to the ATC Notice at 2.

% NAB/MSTV Reply Comments to the AWS Further Notice at 7.
% SBE Comments to the 4 WS Further Notice at 2.

" Nucomm ex parte filing in ET Docket No. 95-18 (filed May 12, 2003) at 6.
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27. Commenters in both proceedings also ask that we eliminate market-differentiated
relocation procedures. In response to the AWS Further Notice, the 2 GHz Broadcast Group claims that
there is a “critical need” to ensure uniform use of the relocated BAS facilities that operate in adjacent
markets.”"  Similarly, NAB/MSTV supports adoption of a nationwide relocation requirement.”” In
response to the ATC Notice, Andrew Funk — who identifies himself as a 2 GHz BAS frequency
coordinator — claims that during the transition period the differing channel plans will reduce the news
gathering capabilities of adjacent-market stations operating on a different channel plans and will render
coordination of special events (such as sporting events and news coverage of natural disasters) difficult or
impossible.”

28. Parties representing MSS interests generally ask that we not modify the existing
relocation plan. Calling the current plan “complex but workable,” in its filing in response to the ATC
Notice, TIA-Satellite claims that a one-step process would require MSS licensees to bear enormous
relocation costs, and thus intensify their up-front capital needs, before they even begin service.” TIA-
Satellite claims that if we were to allow new entrants into the band and modifying the relocation
procedures, we would risk undermining the accommodation the Commission previously determined was
necessary in order to ensure MSS viability.” In response to the ATC Notice, ICO suggests that MSS-
integrated ATC authority did not require large-scale modification of the already established relocation
framework,”® while Boeing claims that any change to the relocation procedures would call for
corresponding changes to the 2 GHz MSS implementation milestones.”’

29. Decision. We believe that the core interests that the Commission considered when it
crafted the MSS Second Report and Order remain valid. The band will still host MSS licensees, and the
unique, integrated nature of BAS has not changed. What has changed is that, in light of the decisions the
Commission made in the AWS proceeding, we can expect additional new licensees to occupy the 1990-
2025 MHz band. As discussed below, the reallocation changes our expectations as to how MSS and these
additional new licensees will use the 1990-2025 MHz band and when these licensees can be expected to
relocate BAS incumbents. It is necessary for us to put into place procedures that give new Fixed and
Mobile Service entrants a realistic opportunity to seek early use of the band in exchange for the relocation
of incumbent users, while minimizing the disruption to BAS incumbents to the extent possible.

30. Of the 15 megahertz of spectrum that we have reallocated from MSS in the 1990-2025
MHz band to support new Fixed and Mobile services, two thirds occupies the lower end (1990-2000
MHz) of the band and one third is situated at the upper end (2020-2025 MHz). The twenty megahertz of
spectrum that remains for the four MSS licensees is situated in the 2000-2020 MHz portion of the band.
Phase I of the transition was crafted so that BAS licensees would cease use of the frequencies occupied by
the existing BAS channel 1 (1990-2008 MHz) in order to allow MSS entry into the band, but could

"' 2 GHz Broadcast Group Reply Comments to the AWS Further Notice at 3.
2 NAB/MSTV Comments to the AWS Further Notice at 11.

3 Funk Comments to the 4TC Notice at 3-4.

™ TIA-Satellite Comments to the AWS Further Notice at 6-7.

” Id. at 5-6.

76 ICO Reply Comments to the ATC Notice at 13-14.

" Boeing Reply Comments to the ATC Notice at 9-10.
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continue to use channel 2 until there were a significant number of MSS entrants so as to require use of the
2008-2025 MHz band. Now, however, more than half of the Phase I spectrum will be used for new Fixed
and Mobile applications, such as AWS. Because each MSS licensee will be eligible to choose a five
megahertz Selected Assignment in the revised MSS allocation, only one MSS licensee will be able to
operate in the portion of the band that contains spectrum that will be available under Phase I of the
relocation plan.”® In the best case — one in which the first MSS entrant selects the lowest portion of the
band” — the entry of the second MSS licensee will trigger Phase II of the relocation plan. If the first MSS
licensee instead were to choose an assignment at 2005 MHz, 2010 MHz or 2015 MHz, its entry would
immediately trigger Phase II.

31. We conclude that the practical effect of these changed circumstances is that new MSS
licensees will begin using Phase II spectrum (2008-2025 MHz) sooner than was anticipated in the MSS
Second Report and Order. Under the revised MSS allocation, no more than one MSS licensee may
operate in the Phase I spectrum.*® The second MSS licensee seeking to begin operations (assuming the
first chooses 2000-2005 MHz as its Selected Assignment) would initiate the Phase II relocation process.”'
In order to meet the milestone requirements for MSS licensees — which require, for example, that non-
GSO MSS licensees construct and launch the first two satellites in their system by January 17, 2005 —
MSS licensees will need to act quickly to deploy their systems and it is therefore highly likely that BAS
relocation to the Phase I channels would not be complete when Phase 11 starts.

32. The initiation of the Phase I relocation and quick transition to Phase II would undercut
one rationale for a two-phase transition — that the potential to leave substantial amounts of spectrum

™ Each “Selected Assignment” is created by dividing the available MSS spectrum into distinct segments of equal
bandwidth, based on the number of licensees. Each MSS licensee may select one of these segments on which to
conduct its primary MSS operations. Based on the revised MSS band plan and the four current MSS licensees, the
Selected Assignment calculation is as follows: 20 megahertz uplink band plus 20 megahertz downlink band divided
by four licensees — or 5 megahertz paired with 5 megahertz per licensee. On July 24, 2003, the National
Association of Broadcasters and the Association for Maximum Service Television, Inc. filed a Petition seeking
clarification that the discussion of MSS licensees’ “primary” access to a portion of spectrum within the revised 2
GHz MSS band does not give MSS operators expanded rights vis-a-vis BAS licensees that currently occupy the
band. See Petition for Clarification of the National Association of Broadcasters and the Association for Maximum
Service Television, Inc., File Nos. 188-SAT-LOI-97; SAT-MOD-20020726-00113 et al.; 187-SAT-P/LA-97(96);
26/27/28-DSS-P-94 et al. (filed July 24, 2003). That is correct. An incumbent BAS licensee that holds “primary”
status in this band will retain such status until it is relocated, ceases operation, or becomes secondary by operation of
the sunset date, as described in detail in the MSS Second Report and Order, and as modified herein.

7 For example, ICO has constructed its satellites to operate across the 1990-2015 MHz portion of the band. AWS
Third Report and Order, 18 FCC Red 2223 at 2241, para. 35 n.100. In addition, the 2000-2010 MHz band overlaps
with globally harmonized MSS spectrum, whereas the 2010-2020 MHz band overlaps with spectrum that has been
designated for MSS use only in Region 2. Because some MSS licensees have indicated that they planned their
systems to maximize use of the globally harmonized spectrum, it is reasonable to expect the first MSS licensees to
seek to use the lower portion of the revised MSS band.

% Phase I spectrum under the revised MSS allocation consists of the 2000-2008 MHz band. Because there are
currently four MSS licensees who will each choose a 5 MHz selected assignment in the 2000-2020 MHz MSS band,
and because each licensee must choose a Selected Assignment that consists of an integer multiple from the band
edge, the only option for a MSS licensee that wishes to operate entirely within the Phase I spectrum is to choose
2000-2005 MHz as its Selected Assignment.

8! Under the current plan, Phase II is slated to begin “when the 18 megahertz of Phase I spectrum is no longer
sufficient to meet MSS requirements,” MSS Second Report and Order, 15 FCC Red at 12326, para. 30.
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unused for a long period of time would result in inefficient use of valuable 2 GHz spectrum.” In
addition, a two-phase transition was an appropriate means of spreading out overall MSS relocation costs
when it appeared that MSS licensees would begin operations within the Phase I spectrum and would not
need Phase II spectrum until much later — after their systems had grown and matured. Under that
scenario, a multi-phase approach would reduce initial costs to MSS entrants because a smaller number of
BAS licensees (those in markets 1-100) would need to be relocated during Phase I, and because it is more
likely that existing BAS equipment could be retuned (versus replaced) in order to operate in 14.5-15
megahertz-wide channels (versus the final 12.5 megahertz-wide channels).*> This plan also would have
minimized the initial costs incurred by the Phase I MSS licensees.*® At that time, MSS system
proponents were “at widely differing points in the process of preparing to begin service.”® Now, due to
impending milestones, the difference in time between an “early” MSS entrant and a “later” MSS entrant
will necessarily be small.

33. Were we to retain the two-phase relocation approach, MSS licensees would be
responsible for the costs of relocating some BAS licensees to the Phase I channel plan, plus the costs of
relocating all BAS licensees to the Phase II channel plan soon after. This situation would negate any
cost-spreading benefits that were envisioned by a two-phase approach, and might even increase overall
relocation costs over a relatively short term.* If Phase II of the transition is initiated during the time in
which Phase I relocations are taking place, BAS operations may be on three different band plans, and
some BAS licensees would face the disruption and down time associated with being twice relocated in a
short period of time.

34, The MSS Second Report and Order also adopted a two-phase relocation plan because of
the “significant likelihood” that little or no new equipment that would operate in the Phase II channels
would be manufactured in time for MSS to begin service.*” Much of the new equipment was anticipated
to be purchased during Phase II of the transition, at which time the Commission predicted that digital
BAS equipment would “benefit from more time for design development, becoming higher capacity,
smaller, less expensive, and less power-intensive.”® Such developments have taken place. BAS
manufacturers now offer extensive lines of digital equipment that are designed to operate in a variety of

82 Id, 15 FCC Red at 12327, para. 34 (stating that a phased approach will “assur[e] efficient use of the spectrum.”)
We also note that, although some time will be required to establish service rules and license new Fixed and Mobile
entrants before they can secure entry into the band, the entry of these new AWS licensees may occur relatively
quickly — especially in relation to the extended period of time some commenters had expected before MSS licensees
would begin to use Phase II spectrum in the 2008-2025 MHz band. Thus, we can expect the band to be more fully
and more quickly used by the combination of the remaining MSS licensees and new AWS licensees than was
anticipated in the MSS Second Report and Order, when the band was to be exclusively used by MSS licensees
whose systems were expected to be deployed and to grow consistent with then-distant milestones.

8 See id., 15 FCC Red at 12338, para. 67 (concluding that “much of the total cost of the BAS relocation is deferred
to Phase II”).

Y 1d.
% Jd., 15 FCC Red at 12330, para 43.

% See SBE comments to the AWS Further Notice at 2 (“th[e] increased hardware costs [associated with immediately
beginning Phase I1] would be largely offset by savings from MSS not having to reimburse broadcasters for the time
and effort needed to make two conversions: first to Phase I, and a second time to Phase II.”).

87 MSS Second Report and Order, 15 FCC Red at 12325, para. 25. The Commission had not yet issued licenses to
the MSS applcicants at the time the plan was adopted.

% Jd., 15 FCC Red at 12327, para. 35.
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channel widths, including the narrow channels associated with Phase I1.¥ Moreover, digital equipment
has been available for a sufficient time, in such quantity, and such cost that broadcast stations buying new
equipment have begun purchasing digital ENG equipment.” At the time the Commission developed its
relocation plan, digital equipment for one BAS link was estimated to cost $93,000.”" Recent filings in the
docket reflect lower cost projections. SBE now estimates relocation costs for a BAS link to be between
$20,000 and $25,000 (for a receive site) and between $40,000 and $55,000 (for a typical ENG vehicle).”
ICO has derived similar cost estimates, based on its separate informal discussions with manufactures of 2
GHz capable digital BAS equipment.”” A survey of the broadcast industry conducted by the Ad Hoc 2
GHz Reallocation Committee in September 2003 estimated the total population of 2 GHz transmitters and
receivers in use at television stations in the United States and projected an overall cost of $397 million to
convert 2 GHz ENG services to digital operation and as much as $115 million to convert 2 GHz fixed
links to digital operation.”* We note that the BAS relocation cost estimates based on the Ad Hoc Survey
compare favorably to overall 2 GHz MSS relocation costs of up to $3 billion that had been estimated
when the MSS allocation was initially proposed,” and support our overall conclusion that BAS
equipment that can operate in the Phase II frequencies is now both readily available and available at a cost
that is less than that which was anticipated at the time the relocation plan was adopted.

35. Collectively, all of these factors make the Phase I relocation plan no longer practical. We
will initiate Phase II of the transition by way of this Report and Order.”® Our decision to initiate Phase II
immediately is consistent with suggestions made by several commenters, including SBE.”” As a practical

% See, e.g., Nucomm ex parte filing in ET Docket No. 00-258 (filed May 12, 2003) (describing its 2 GHz BAS
equipment line and listing other manufacturers of digital 2 GHz BAS equipment); SBE ex parte filing in ET Docket
No. 95-18 (filed April 3, 2003) at 5 (stating that “BAS equipment is being manufactured and sold as standard
equipment today with the current technology mature enough to support adjustable COFDM bandwidths of 6, 7, or 8
MHz digital pedestals.”). A survey of manufacturers’ websites shows availability of digital BAS equipment,
including models that allow users to operate on band plans of varying widths. See, e.g., MRC
(www.mrcbroadcast.com) and Global Microwave Systems, Inc. (www.gmsinc.com).

% See SBE ex parte filing in ET Docket No. 95-18 (filed April 3, 2003) at 6-7.
91 “Reduced ENG Band Causes Concern,” TV T echnology, Sept. 25, 1997 at 28.

%2 See SBE ex parte filing in ET Docket No. 95-18 (filed April 3, 2003) at 7.
% ICO ex parte filing in ET Docket No. 95-18 (filed Oct. 9, 2003) at 2.

% Ad Hoc 2 GHz Reallocation Committee ex parte filing in ET Docket No. 95-18 (filed October 15, 2003) (Ad Hoc
Survey). We note that ICO has questioned whether these figures under-represent the total relocation cost and claims
that the survey results support a $1 to $2 billion relocation cost estimate. ICO ex parte filing in ET Docket No 95-
18 (flied Oct. 31, 2003) at 2. We recognize that the Ad Hoc Survey can only serve as a rough estimate of BAS
relocation costs. For example, ICO’s projection may not account for the larger response rate of large market BAS
stations, which will likely have more BAS equipment to relocate, and thus may over-represent relocation costs.
However, because the Ad Hoc 2 GHz Reallocation Committee does not attempt to quantify the number of state and
national networks, cable entities, low power stations and television stations licensed in Puerto Rico, it may under-
represent certain relocation costs. See Ad Hoc Survey at 3, n.8.

%> MSS Coalition Petition for Reconsideration in ET Docket 95-18 (filed Mary 20, 1997) at 25.

% Except as noted below, our rules will take effect 30 days after publication of the Report and Order in the Federal
Register. For purposes of calculating future dates — such as the sunset date or the end of the mandatory negotiation
period — we will begin counting from the date that this Report and Order is published in the Federal Register. As
described infira, we also establish a fixed sunset date for the relocation of FS incumbents.

%7 See, e.g, SBE Comments to the AWS Further Notice at 1; 2 GHz Broadcast Group Reply Comments to the 4 WS
Further Notice at 3.
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matter, because the rapid introduction of Phase II that would likely occur were we to retain the existing
rules would eviscerate the benefits associated with Phase I of the transition, this decision simplifies what
would otherwise become a complex relocation procedure with minimal attendant benefits. For the
reasons described above, we can no longer conclude maintaining the existing two-phase relocation
procedures strikes the appropriate balance that is “not unreasonably burdensome upon MSS, while also
fair to the incumbents.”® Given the subsequent developments in the 1990-2025 MHz band, our decision
to initiate Phase II more effectively meets this goal.

36. The initiation of Phase II will allow us to supersede the remaining mandatory negotiation
period for Phase I, which was due to end on November 13, 2003. Because the rules we adopt herein may
not take effect before November 13, we will, effective immediately, extend the stay of the Phase I
mandatory negotiation period that was adopted in the Third Suspension Order until such time that the
rules become effective.”

37. Our decision to begin Phase II immediately will also afford MSS licensees greater
opportunity to exercise the authority they have been granted to operate on a secondary basis to other MSS
licensees when operating within the MSS band but outside their Selected Assignment. Under our rules,
BAS licensees retain a primary authorization with respect to MSS licensees operating outside their
Selected Assignments until the BAS incumbents are relocated, cease operation, or become secondary by
operation of the sunset date. Under the one-phase relocation we adopt, all BAS operations in the 1990-
2025 MHz band will either have been be relocated (in markets 1-30) or must cease operation (in all other
markets) at the time the first 2 GHz MSS licensee begins operations.

38. We will also retain the existing market-segmented approach whereby MSS licensees
relocate BAS facilities in markets 1-30 before they begin operations, markets 31-100 within three years
after MSS begins operations, and markets 101 and above within five years after MSS begins operations.
Those parties that asked us to require that all BAS markets be relocated at once base their arguments, in
large part, on the difficulties that will be faced by BAS licensees operating on different channel plans.'®
The Commission previously considered these arguments in the MSS Second Report and Order, and
ultimately concluded that a market-segmented approach was best suited to balance the needs of the
current and future users of the band, notwithstanding the added challenges to BAS operations.'”!
Nevertheless, we also recognize that by initiating Phase II, BAS licensees in markets 31-100 will have to
operate on five, as opposed to six, channels for up to three years.'” This situation would occur under our
current rules if Phase II is initiated before Phase I is complete. Although licensees will benefit by being
certain that they will be relocated to a final band plan in a set time period and in a single step, we also
recognize that operation of five channels will create short-term burdens for some BAS licensees.

39. There are several factors can serve to mitigate any difficulties that may occur in
coordinating BAS use in nearby markets that operate o