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FEDERAL PROPERTY AND ADMINISTRATIVE SERVICES
ACT OF 19491

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.
(a) SHORT TITLE.—This Act may be cited as the “Federal Prop-
erty and Administrative Services Act of 1949”.

* * *k & * * *k

TITLE III—PROCUREMENT PROCEDURE 2

SEC. 301. [41 U.S.C. 2511 DECLARATION OF PURPOSE.
The purpose of this title is to facilitate the procurement of
property and services.

SEC. 302. [41 U.S.C. 252] APPLICATION AND PROCUREMENT METHODS.
(a) Executive agencies shall make purchases and contracts for
property and services in accordance with the provisions of this title
and implementing regulations of the Administrator; but this title
does not apply—
(1) to the Department of Defense, the Coast Guard, and
the National Aeronautics and Space Administration; or
(2) when this chapter is made inapplicable pursuant to sec-
tion 602(d) of this Act or any other law, but when this title is

made inapplicable by any such provision of law sections 3709

and 3710 of the Revised Statutes, as amended, shall be appli-

cable in the absence of authority conferred by statute to pro-
cure without advertising or without regard to said section

3709.

(b) It is the declared policy of the Congress that a fair propor-
tion of the total purchases and contracts for property and services
for the Government shall be placed with small-business concerns.

(c)(1) This title does not (A) authorize the erection, repair, or
furnishing of any public building or public improvement, but such
authorization shall be required in the same manner as heretofore,
or (B) permit any contract for the construction or repair of build-
ings, roads, sidewalks, sewers, mains, or similar items using proce-
dures other than sealed-bid procedures under section 303(a)(2)(A),
if the conditions set forth in section 303(a)(2)(A) apply or the con-
tract is to be performed outside the United States.

(2) Section 303(a)(2)(A) does not require the use of sealed-bid
procedures in cases in which section 204(e) of title 23, United
States Code, applies.

1Provisions of the Federal Property and Administrative Services Act of 1949 other than title
IIT were revised, codified, and enacted without substantive change as part of title 40, United
States Code, by Public Law 107-217. See selected provisions of title 40, U.S.C., set forth begin-
ning on page 849.

2 Similar provisions of law applicable to defense procurement are found in chapter 137 of title
10, United States Code, set forth beginning on page 84.
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SEC. 302A. [41 U.S.C. 252a] SIMPLIFIED ACQUISITION THRESHOLD.

(a) SIMPLIFIED ACQUISITION THRESHOLD.—For purposes of ac-
quisitions by executive agencies, the simplified acquisition thresh-
old is as specified in section 4(11) of the Office of Federal Procure-
ment Policy Act.

(b) INAPPLICABLE LAWS.—No law properly listed in the Federal
Acquisition Regulation pursuant to section 33 of the Office of Fed-
eral Procurement Policy Act shall apply to or with respect to a con-
tract or subcontract that is not greater than the simplified acquisi-
tion threshold.

SEC. 302B. [41 U.S.C. 252b] IMPLEMENTATION OF SIMPLIFIED ACQUISI-
TION PROCEDURES.

The simplified acquisition procedures contained in the Federal
Acquisition Regulation pursuant to section 31 of the Office of Fed-
eral Procurement Policy Act shall apply in executive agencies as
provided in such section.

SEC. 302C. [41 U.S.C. 252c] IMPLEMENTATION OF FACNET CAPABILITY.

(a) IMPLEMENTATION OF FACNET CAPABILITY.—(1) The head of
each executive agency shall implement the Federal acquisition
computer network (“FACNET”) capability required by section 30 of
the Office of Federal Procurement Policy Act.

(2) In implementing the FACNET capability pursuant to para-
graph (1), the head of an executive agency shall consult with the
Administrator for Federal Procurement Policy.

(b) DESIGNATION OF AGENCY OFFICIAL.—The head of each exec-
utive agency shall designate a program manager to have responsi-
bility for implementation of FACNET capability for that agency
and otherwise to implement this section. Such program manager
shall report directly to the senior procurement executive designated
for the executive agency under section 16(3) of the Office of Federal
Procurement Policy Act (41 U.S.C. 414(3)).

SEC. 303. [41 U.S.C. 253] COMPETITION REQUIREMENTS.

(a)(1) Except as provided in subsections (b), (c), and (g) and ex-
cept in the case of procurement procedures otherwise expressly au-
thorized by statute, an executive agency in conducting a procure-
ment for property or services—

(A) shall obtain full and open competition through the use
of competitive procedures in accordance with the requirements
of this title and the Federal Acquisition Regulation; and

(B) shall use the competitive procedure or combination of
competitive procedures that is best suited under the cir-
cumstances of the procurement.

(2) In determining the competitive procedures appropriate
under the circumstances, an executive agency—

(A) shall solicit sealed bids if—

(i) time permits the solicitation, submission, and eval-
uation of sealed bids;

(i) the award will be made on the basis of price and
other price-related factors;

(i11) it is not necessary to conduct discussions with the
responding sources about their bids; and

(iv) there is a reasonable expectation of receiving more
than one sealed bid; and
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(B) shall request competitive proposals if sealed bids are
not appropriate under clause (A).

(b)(1) An executive agency may provide for the procurement of
property or services covered by this section using competitive pro-
cedures but excluding a particular source in order to establish or
maintain any alternative source or sources of supply for that prop-
erty or service if the agency head determines that to do so—

(A) would increase or maintain competition and would
likely result in reduced overall costs for such procurement, or
for any anticipated procurement, of such property or services;

(B) would be in the interest of national defense in having
a facility (or a producer, manufacturer, or other supplier) avail-
able for furnishing the property or service in case of a national
emergency or industrial mobilization;

(C) would be in the interest of national defense in estab-
lishing or maintaining an essential engineering, research, or
development capability to be provided by an educational or
other nonprofit institution or a federally funded research and
development center;

(D) would ensure the continuous availability of a reliable
source of supply of such property or service;

(E) would satisfy projected needs for such property or serv-
ice determined on the basis of a history of high demand for the
property or service; or

(F) in the case of medical supplies, safety supplies, or
emergency supplies, would satisfy a critical need for such sup-
plies.

(2) An executive agency may provide for the procurement of
property or services covered by this section using competitive pro-
cedures, but excluding other than small business concerns in fur-
therance of sections 9 and 15 of the Small Business Act (15 U.S.C.
639; 644).

(3) A contract awarded pursuant to the competitive procedures
referred to in paragraphs (1) and (2) shall not be subject to the jus-
tification and approval required by subsection (f)(1).

(4) A determination under paragraph (1) may not be made for
a class of purchases or contracts.

(c) An executive agency may use procedures other than com-
petitive procedures only when—

(1) the property or services needed by the executive agency
are available from only one responsible source and no other
type of property or services will satisfy the needs of the execu-
tive agency;

(2) the executive agency’s need for the property or services
is of such an unusual and compelling urgency that the Govern-
ment would be seriously injured unless the executive agency is
permitted to limit the number of sources from which it solicits
bids or proposals;

(3) it is necessary to award the contract to a particular
source or sources in order (A) to maintain a facility, producer,
manufacturer, or other supplier available for furnishing prop-
erty or services in case of a national emergency or to achieve
industrial mobilization, (B) to establish or maintain an essen-
tial engineering, research, or development capability to be pro-
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vided by an educational or other nonprofit institution or a fed-
erally funded research and development center, or (C) to pro-
cure the services of an expert for use, in any litigation or dis-
pute (including any reasonably foreseeable litigation or dis-
pute) involving the Federal Government, in any trial, hearing,
or proceeding before any court, administrative tribunal, or
agency, or to procure the services of an expert or neutral for
use in any part of an alternative dispute resolution or nego-
tiated rulemaking process, whether or not the expert is ex-
pected to testify;

(4) the terms of an international agreement or treaty be-
tween the United States Government and a foreign govern-
ment or international organization, or the written directions of
a foreign government reimbursing the executive agency for the
cost of the procurement of the property or services for such
government, have the effect of requiring the use of procedures
other than competitive procedures;

(5) subject to subsection (h), a statute expressly authorizes
or requires that the procurement be made through another ex-
ecutive agency or from a specified source, or the agency’s need
is for a brand-name commercial item for authorized resale;

(6) the disclosure of the executive agency’s needs would
compromise the national security unless the agency is per-
mitted to limit the number of sources from which it solicits
bids or proposals; or

(7) the head of the executive agency—

(A) determines that it is necessary in the public inter-
est to use procedures other than competitive procedures in
the particular procurement concerned, and

(B) notifies the Congress in writing of such determina-
tion not less than 30 days before the award of the contract.

(d)(1) For the purposes of applying subsection (¢)(1)—

(A) in the case of a contract for property or services to be
awarded on the basis of acceptance of an unsolicited research
proposal, the property or services shall be considered to be
available from only one source if the source has submitted an
unsolicited research proposal that demonstrates a unique and
innovative concept the substance of which is not otherwise
available to the United States and does not resemble the sub-
stance of a pending competitive procurement; and

(B) in the case of a follow-on contract for the continued de-
velopment or production of a major system or highly special-
ized equipment when it is likely that award to a source other
than the original source would result in (i) substantial duplica-
tion of cost to the Government which is not expected to be re-
covered through competition, or (ii) unacceptable delays in ful-
filling the executive agency’s needs, such property may be
deemed to be available only from the original source and may
ge procured through procedures other than competitive proce-

ures.
(2) The authority of the head of an executive agency under sub-
section (c)(7) may not be delegated.
(e) An executive agency using procedures other than competi-
tive procedures to procure property or services by reason of the ap-
March 2, 2004
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plication of subsection (c)(2) or (c)(6) shall request offers from as
many potential sources as is practicable under the circumstances.

(f)(1) Except as provided in paragraph (2), an executive agency
may not award a contract using procedures other than competitive
procedures unless—

(A) the contracting officer for the contract justifies the use
of such procedures in writing and certifies the accuracy and
completeness of the justification;

(B) the justification is approved—

(i) in the case of a contract for an amount exceeding
$500,000 (but equal to or less than $10,000,000), by the
competition advocate for the procuring activity (without
further delegation) or by an official referred to in clause
(i1) or (iii); and

(i) in the case of a contract for an amount exceeding
$10,000,000 (but equal to or less than $50,000,000), by the
head of the procuring activity or a delegate who, if a mem-
ber of the armed forces, is a general or flag officer or, if
a civilian, is serving in a position in grade GS-16 or above
under the General Schedule (or in a comparable or higher
position under another schedule); or

(iii) in the case of a contract for an amount exceeding
$50,000,000, by the senior procurement executive of the
agency designated pursuant to section 16(3) of the Office
of Federal Procurement Policy Act (41 U.S.C. 414(3)) (with-
out further delegation); and
(C) any required notice has been published with respect to

such contract pursuant to section 18 of the Office of Federal

Procurement Policy Act and all bids or proposals received in

response to such notice have been considered by such executive

agency.

(2) In the case of a procurement permitted by subsection (c)(2),
the justification and approval required by paragraph (1) may be
made after the contract is awarded. The justification and approval
required by paragraph (1) is not required—

(A) when a statute expressly requires that the procure-
ment be made from a specified source;

(B) when the agency’s need is for a brand-name commer-
cial item for authorized resale;

(C) in the case of a procurement permitted by subsection
(e)(7); or

(D) in the case of a procurement conducted under (i) the
Javits-Wagner-O'Day Act (41 U.S.C. 46 et seq.), or (ii) section
8(a) of the Small Business Act (15 U.S.C. 637(a)).

(83) The justification required by paragraph (1)(A) shall
include—

(A) a description of the agency’s needs;

(B) an identification of the statutory exception from the re-
quirement to use competitive procedures and a demonstration,
based on the proposed contractor’s qualifications or the nature
of the procurement, of the reasons for using that exception;

(C) a determination that the anticipated cost will be fair
and reasonable;
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(D) a description of the market survey conducted or a
statement of the reasons a market survey was not conducted;

(E) a listing of the sources, if any, that expressed in writ-
ing an interest in the procurement; and

(F) a statement of the actions, if any, the agency may take
to remove or overcome a barrier to competition before a subse-
quent procurement for such needs.

(4) The justification required by paragraph (1)(A) and any re-
lated information shall be made available for inspection by the pub-
lic consistent with the provisions of section 552 of title 5, United
States Code.

(5) In no case may an executive agency—

(A) enter into a contract for property or services using pro-
cedures other than competitive procedures on the basis of the
lack of advance planning or concerns related to the amount of
funds available to the agency for procurement functions; or

(B) procure property or services from another executive
agency unless such other executive agency complies fully with
the requirements of this title in its procurement of such prop-
erty or services.

The restriction set out in clause (B) is in addition to, and not in
lieu of any other restriction provided by law.

(g)(1)3 In order to promote efficiency and economy in con-
tracting and to avoid unnecessary burdens for agencies and con-
tractors, the Federal Acquisition Regulation shall provide for—

(A) special simplified procedures for purchases of property
and services for amounts not greater than the simplified acqui-
sition threshold; and

(B) special simplified procedures for purchases of property
and services for amounts greater than the simplified acquisi-
tion threshold but not greater than $5,000,000 with respect to
which the contracting officer reasonably expects, based on the
nature of the property or services sought and on market re-
search, that offers will include only commercial items.

(2)(A) The Administrator of General Services shall prescribe
regulations that provide special simplified procedures for acquisi-
tions of leasehold interests in real property at rental rates that do
not exceed the simplified acquisition threshold.

(B) For purposes of subparagraph (A), the rental rate or rates
under a multiyear lease do not exceed the simplified acquisition
threshold if the average annual amount of the rent payable for the
period of the lease does not exceed the simplified acquisition
threshold.

(3) A proposed purchase or contract for an amount above the
simplified acquisition threshold may not be divided into several

3 Section 4202(e) of the Clinger-Cohen Act of 1996 (division D of P.L. 104-106; 110 Stat. 654;
10 U.S.C. 2304 note), provides:

(e) EFFECTIVE DATE.—The authority to issue solicitations for purchases of commercial items
in excess of the simplified acquisition threshold pursuant to the special simplified procedures
authorized by section 2304(g)(1) of title 10, United States Code, section 303(g)(1) of the Federal
Property and Administrative Services Act of 1949, and section 31(a) of the Office of Federal Pro-
curement Policy Act, as amended by this section, shall expire January 1, 2006. Contracts may
be awarded pursuant to solicitations that have been issued before such authority expires, not-
withstanding the expiration of such authority.
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purchases or contracts for lesser amounts in order to use the sim-
plified procedures required by paragraph (1).

(4) In using the simplified procedures, an executive agency
shall promote competition to the maximum extent practicable.

(5) An executive agency shall comply with the Federal Acquisi-
tion Regulation provisions referred to in section 31(g) of the Office
of Federal Procurement Policy Act (41 U.S.C. 427).

(h) The Federal Acquisition Regulation shall ensure that the
requirement to obtain full and open competition is implemented in
a manner that is consistent with the need to efficiently fulfill the
Government’s requirements.

(i)(1) It is the policy of Congress that an executive agency
should not be required by legislation to award a new contract to
a specific non-Federal Government entity. It is further the policy
of Congress that any program, project, or technology identified in
legislation be procured through merit-based selection procedures.

(2) A provision of law may not be construed as requiring a new
contract to be awarded to a specified non-Federal Government enti-
ty unless that provision of law—

(A) specifically refers to this subsection;

(B) specifically identifies the particular non-Federal Gov-
ernment entity involved; and

(C) specifically states that the award to that entity is re-
quired by such provision of law in contravention of the policy
set forth in paragraph (1).

(3) For purposes of this subsection, a contract is a new contract
unless the work provided for in the contract is a continuation of the
work performed by the specified entity under a preceding contract.

(4) This subsection shall not apply with respect to any contract
that calls upon the National Academy of Sciences to investigate, ex-
amine, or experiment upon any subject of science or art of signifi-
cance to an executive agency and to report on such matters to the
Congress or any agency of the Federal Government.

SEC. 303A. [IéI%EIEIJTSSC 253a] PLANNING AND SOLICITATION REQUIRE-

(a)(1) In preparing for the procurement of property or services,
an executive agency shall—

(A) specify its needs and solicit bids or proposals in a man-
ner designed to achieve full and open competition for the pro-
curement;

(B) use advance procurement planning and market re-
search; and

(C) develop specifications in such manner as is necessary
to obtain full and open competition with due regard to the na-
ture of the property or services to be acquired.

N (}?) Each solicitation under this title shall include specifications
which—

(A) consistent with the provisions of this title, permit full
and open competition;

(B) include restrictive provisions or conditions only to the
extent necessary to satisfy the needs of the executive agency
or as authorized by law.

(3) For the purposes of paragraphs (1) and (2), the type of spec-
ification included in a solicitation shall depend on the nature of the
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needs of the executive agency and the market available to satisfy
such needs. Subject to such needs, specifications may be stated in
terms of—

(A) function, so that a variety of products or services may
qualify;

(B) performance, including specifications of the range of ac-
ceptable characteristics or of the minimum acceptable stand-
ards; or

(C) design requirements.

(b) In addition to the specifications described in subsection (a),
each solicitation for sealed bids or competitive proposals (other
than for a procurement for commercial items using special sim-
plified procedures or a purchase for an amount not greater than
the simplified acquisition threshold) shall at a minimum include—

(1) a statement of—

(A) all significant factors and significant subfactors
which the executive agency reasonably expects to consider
in evaluating sealed bids (including price) or competitive
proposals (including cost or price, cost-related or price-re-
lated factors and subfactors, and noncost-related or
nonprice-related factors and subfactors); and

(B) the relative importance assigned to each of those
factors and subfactors; and
(2)(A) in the case of sealed bids—

(i) a statement that sealed bids will be evaluated with-
out discussions with the bidders; and

(ii) the time and place for the opening of the sealed
bids; or
(B) in the case of competitive proposals—

(i) either a statement that the proposals are intended
to be evaluated with, and award made after, discussions
with the offerors, or a statement that the proposals are in-
tended to be evaluated, and award made, without discus-
sions with the offerors (other than discussions conducted
for the purpose of minor clarification) unless discussions
are determined to be necessary; and

(i1) the time and place for submission of proposals.

(c)(1) In prescribing the evaluation factors to be included in
each solicitation for competitive proposals, an executive agency—

(A) shall clearly establish the relative importance assigned
to the evaluation factors and subfactors, including the quality
of the product or services to be provided (including technical
capability, management capability, prior experience, and past
performance of the offeror);

(B) shall include cost or price to the Federal Government
as an evaluation factor that must be considered in the evalua-
tion of proposals; and

(C) shall disclose to offerors whether all evaluation factors
other than cost or price, when combined, are—

(i) significantly more important than cost or price;

(ii) approximately equal in importance to cost or price;
or

(iii) significantly less important than cost or price.
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(2) The regulations implementing subparagraph (C) of para-
graph (1) may not define the terms “significantly more important”
and “significantly less important” as specific numeric weights that
would be applied uniformly to all solicitations or a class of solicita-
tions.

(d) Nothing in this section prohibits an executive agency
from—

(1) providing additional information in a solicitation, in-
cluding numeric weights for all evaluation factors and subfac-
tors on a case-by-case basis; or

(2) stating in a solicitation that award will be made to the
offeror that meets the solicitation’s mandatory requirements at
the lowest cost or price.

(e) An executive agency, in issuing a solicitation for a contract
to be awarded using sealed bid procedures, may not include in such
solicitation a clause providing for the evaluation of prices for op-
tions to purchase additional property or services under the contract
unless the executive agency has determined that there is a reason-
able likelihood that the options will be exercised.

SEC. 303B. [41 U.S.C. 253b] EVALUATION AND AWARD.

(a) An executive agency shall evaluate sealed bids and competi-
tive proposals, and award a contract, based solely on the factors
specified in the solicitation.

(b) All sealed bids or competitive proposals received in re-
sponse to a solicitation may be rejected if the agency head deter-
mines that such action is in the public interest.

(c) Sealed bids shall be opened publicly at the time and place
stated in the solicitation. The executive agency shall evaluate the
bids in accordance with subsection (a) without discussions with the
bidders and, except as provided in subsection (b), shall award a
contract with reasonable promptness to the responsible source
whose bid conforms to the solicitation and is most advantageous to
the United States, considering only price and the other price-re-
lated factors included in the solicitation. The award of a contract
shall be made by transmitting, in writing or by electronic means,
notice of the award to the successful bidder. Within 3 days after
the date of contract award, the executive agency shall notify, in
writing or by electronic means, each bidder not awarded the con-
tract that the contract has been awarded.

(d)(1) An executive agency shall evaluate competitive proposals
in accordance with subsection (a) and may award a contract—

(A) after discussions with the offerors, provided that writ-
ten or oral discussions have been conducted with all respon-
sible offerors who submit proposals within the competitive
range; or

(B) based on the proposals received and without discus-
sions with the offerors (other than discussions conducted for
the purpose of minor clarification), if, as required by section
303A(b)(2)(B)(i), the solicitation included a statement that pro-
posals are intended to be evaluated, and award made, without
discussions, unless discussions are determined to be necessary.
(2) If the contracting officer determines that the number of

offerors that would otherwise be included in the competitive range
March 2, 2004
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under paragraph (1)(A) exceeds the number at which an efficient
competition can be conducted, the contracting officer may limit the
number of proposals in the competitive range, in accordance with
the criteria specified in the solicitation, to the greatest number that
will permit an efficient competition among the offerors rated most
highly in accordance with such criteria.

(3) Except as otherwise provided in subsection (b), the execu-
tive agency shall award a contract with reasonable promptness to
the responsible source whose proposal is most advantageous to the
United States, considering only cost or price and the other factors
included in the solicitation. The executive agency shall award the
contract by transmitting, in writing or by electronic means, notice
of the award to such source and, within 3 days after the date of
contract award, shall notify, in writing or by electronic means, all
other offerors of the rejection of their proposals.

(e)(1) When a contract is awarded by the head of an executive
agency on the basis of competitive proposals, an unsuccessful offer-
or, upon written request received by the agency within 3 days after
the date on which the unsuccessful offeror receives the notification
of the contract award, shall be debriefed and furnished the basis
for the selection decision and contract award. The executive agency
shall debrief the offeror within, to the maximum extent practicable,
5 days after receipt of the request by the executive agency.

(2) The debriefing shall include, at a minimum—

(A) the executive agency’s evaluation of the significant
weak or deficient factors in the offeror’s offer;

(B) the overall evaluated cost and technical rating of the
offer of the contractor awarded the contract and the overall
evaluated cost and technical rating of the offer of the debriefed
offeror;

(C) the overall ranking of all offers;

(D) a summary of the rationale for the award;

(E) in the case of a proposal that includes a commercial
item that is an end item under the contract, the make and
model of the item being provided in accordance with the offer
of the contractor awarded the contract; and

(F) reasonable responses to relevant questions posed by
the debriefed offeror as to whether source selection procedures
set forth in the solicitation, applicable regulations, and other
applicable authorities were followed by the executive agency.
(3) The debriefing may not include point-by-point comparisons

of the debriefed offeror’s offer with other offers and may not dis-
close any information that is exempt from disclosure under section
552(b) of title 5, United States Code.

(4) Each solicitation for competitive proposals shall include a
statement that information described in paragraph (2) may be dis-
closed in post-award debriefings.

(5) If, within one year after the date of the contract award and
as a result of a successful procurement protest, the executive agen-
cy seeks to fulfill the requirement under the protested contract ei-
ther on the basis of a new solicitation of offers or on the basis of
new best and final offers requested for that contract, the head of
such executive agency shall make available to all offerors—
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(A) the information provided in debriefings under this sub-
section regarding the offer of the contractor awarded the con-
tract; and

(B) the same information that would have been provided
to the original offerors.

(f)(1) When the contracting officer excludes an offeror submit-
ting a competitive proposal from the competitive range (or other-
wise excludes such an offeror from further consideration prior to
the final source selection decision), the excluded offeror may re-
quest in writing, within 3 days after the date on which the ex-
cluded offeror receives notice of its exclusion, a debriefing prior to
award. The contracting officer shall make every effort to debrief the
unsuccessful offeror as soon as practicable but may refuse the re-
quest for a debriefing if it is not in the best interests of the Govern-
ment to conduct a debriefing at that time.

(2) The contracting officer is required to debrief an excluded of-
feror in accordance with subsection (e) of this section only if that
offeror requested and was refused a preaward debriefing under
paragraph (1) of this subsection.

(3) The debriefing conducted under this subsection shall
include—

(A) the executive agency’s evaluation of the significant ele-
ments in the offeror’s offer;

(B) a summary of the rationale for the offeror’s exclusion;
and

(C) reasonable responses to relevant questions posed by
the debriefed offeror as to whether source selection procedures
set forth in the solicitation, applicable regulations, and other
applicable authorities were followed by the executive agency.
(4) The debriefing conducted pursuant to this subsection may

not disclose the number or identity of other offerors and shall not
disclose information about the content, ranking, or evaluation of
other offerors’ proposals.

(g) The contracting officer shall include a summary of any de-
briefing conducted under subsection (e) or (f) in the contract file.

(h) The Federal Acquisition Regulation shall include a provi-
sion encouraging the use of alternative dispute resolution tech-
niques to provide informal, expeditious, and inexpensive procedures
for an offeror to consider using before filing a protest, prior to the
award of a contract, of the exclusion of the offeror from the com-
petitive range (or otherwise from further consideration) for that
contract.

(1) If the agency head considers that a bid or proposal evi-
dences a violation of the antitrust laws, such agency head shall
refer the bid or proposal to the Attorney General for appropriate
action.

(G)1)A) In preparing a solicitation for the award of a develop-
ment contract for a major system, the head of an agency shall con-
sider requiring in the solicitation that an offeror include in its offer
proposals described in subparagraph (B). In determining whether
to require such proposals, the head of the agency shall give due
consideration to the purposes for which the system is being pro-
cured and the technology necessary to meet the system’s required
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capabilities. If such proposals are required, the head of the agency
shall consider them in evaluating the offeror’s price.

(B) The proposals that the head of an agency is to consider re-
quiring in a solicitation for the award of a development contract
are the following:

(i) Proposals to incorporate in the design of the major sys-
tem items which are currently available within the supply sys-
tem of the Federal agency responsible for the major system,
available elsewhere in the national supply system, or commer-
cially available from more than one source.

(i1) With respect to items that are likely to be required in
substantial quantities during the system’s service life, pro-
posals to incorporate in the design of the major system items
which the United States will be able to acquire competitively
in the future.

(2)(A) In preparing a solicitation for the award of a production
contract for a major system, the head of an agency shall consider
requiring in the solicitation that an offeror include in its offer pro-
posals described in subparagraph (B). In determining whether to
require such proposals, the head of the agency shall give due con-
sideration to the purposes for which the system is being procured
and the technology necessary to meet the system’s required capa-
bilities. If such proposals are required, the head of the agency shall
consider them in evaluating the offeror’s price.

(B) The proposals that the head of an agency is to consider re-
quiring in a solicitation for the award of a production contract are
proposals identifying opportunities to ensure that the United
States will be able to obtain on a competitive basis items procured
in connection with the system that are likely to be reprocured in
substantial quantities during the service life of the system. Pro-
posals submitted in response to such requirement may include the
following:

(i) Proposals to provide to the United States the right to
use technical data to be provided under the contract for com-
petitive reprocurement of the item, together with cost to the
United States, if any, of acquiring such technical data and the
right to use such data.

(ii) Proposals for the qualification or development of mul-
tiple sources of supply for the item.

(3) If the head of an agency is making a noncompetitive award
of a development contract or a production contract for a major sys-
tem, the factors specified in paragraphs (1) and (2) to be considered
in evaluating an offer for a contract may be considered as objec-
tives in negotiating the contract to be awarded.

(k) PROTEST FILE.—(1) If, in the case of a solicitation for a con-
tract issued by, or an award or proposed award of a contract by,
the head of an executive agency, a protest is filed pursuant to the
procedures in subchapter V of chapter 35 of title 31, United States
Code, and an actual or prospective offeror so requests, a file of the
protest shall be established by the procuring activity and reason-
able access shall be provided to actual or prospective offerors.

(2) Information exempt from disclosure under section 552 of
title 5, United States Code, may be redacted in a file established
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pursuant to paragraph (1) unless an applicable protective order
provides otherwise.

(1) AGeENCY ACTIONS ON PROTESTS.—If, in connection with a
protest, the head of an executive agency determines that a solicita-
tion, proposed award, or award does not comply with the require-
ments of law or regulation, the head of such executive agency—

(1) may take any action set out in subparagraphs (A)
through (F) of subsection (b)(1) of section 3554 of title 31,
United States Code; and

(2) may pay costs described in paragraph (1) of section
3554(c) of such title within the limits referred to in paragraph
(2) of such section.

(m) PROHIBITION ON RELEASE OF CONTRACTOR PROPOSALS.—(1)
Except as provided in paragraph (2), a proposal in the possession
or control of an executive agency may not be made available to any
person under section 552 of title 5, United States Code.

(2) Paragraph (1) does not apply to any proposal that is set
forth or incorporated by reference in a contract entered into be-
tween the agency and the contractor that submitted the proposal.

(3) In this subsection, the term “proposal” means any proposal,
including a technical, management, or cost proposal, submitted by
a contractor in response to the requirements of a solicitation for a
competitive proposal.

SEC. 303C. [41 U.S.C. 253c] ENCOURAGEMENT OF NEW COMPETITION.

(a) In this section, “qualification requirement” means a re-
quirement for testing or other quality assurance demonstration
that must be completed by an offeror before award of a contract.

(b) Except as provided in subsection (c), the head of the agency
shall, before enforcing any qualification requirement—

(1) prepare a written justification stating the necessity for
establishing the qualification requirement and specify why the
qualification requirement must be demonstrated before con-
tract award,;

(2) specify in writing and make available to a potential of-
feror upon request all requirements which a prospective offer-
or, or its product, must satisfy in order to become qualified,
such requirements to be limited to those least restrictive to
meet the purposes necessitating the establishment of the quali-
fication requirement;

(3) specify an estimate of the costs of testing and evalua-
tion likely to be incurred by a potential offeror in order to be-
come qualified;

(4) ensure that a potential offeror is provided, upon re-
quest, a prompt opportunity to demonstrate at its own expense
(except as provided in subsection (d)) its ability to meet the
standards specified for qualification using qualified personnel
and facilities of the agency concerned or of another agency ob-
tained through interagency agreement, or under contract, or
other methods approved by the agency (including use of ap-
proved testing and evaluation services not provided under con-
tract to the agency);

(5) if testing and evaluation services are provided under
contract to the agency for the purposes of clause (4), provide
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to the extent possible that such services be provided by a con-

tractor who is not expected to benefit from an absence of addi-

tional qualified sources and who shall be required in such con-
tract to adhere to any restriction on technical data asserted by
the potential offeror seeking qualification; and

(6) ensure that a potential offeror seeking qualification is
promptly informed as to whether qualification is attained and,
in the event qualification is not attained, is promptly furnished
specific information why qualification was not attained.

(c)(1) Subsection (b) of this section does not apply with respect
to a qualification requirement established by statute prior to the
date of enactment of this section.

(2) Except as provided in paragraph (3), if it is unreasonable
to specify the standards for qualification which a prospective offer-
or or its product must satisfy, a determination to that effect shall
be submitted to the advocate for competition of the procuring activ-
ity responsible for the purchase of the item subject to the qualifica-
tion requirement. After considering any comments of the advocate
for competition reviewing such determination, the head of the pro-
curing activity may waive the requirements of paragraphs (2)
through (5) of subsection (b) for up to two years with respect to the
item subject to the qualification requirement.

(8) The waiver authority contained in paragraph (2) shall not
apply with respect to any qualified products list.

(4) A potential offeror may not be denied the opportunity to
submit and have considered an offer for a contract solely because
the potential offeror has not been identified as meeting a qualifica-
tion requirement, if the potential offeror can demonstrate to the
satisfaction of the contracting officer that the potential offeror or
its product meets the standards established for qualification or can
meet such standards before the date specified for award of the con-
tract.

(5) Nothing contained in this subsection requires the referral
of an offer to the Small Business Administration pursuant to sec-
tion 8(b)(7) of the Small Business Act if the basis for the referral
is a challenge by the offeror to either the validity of the qualifica-
tion requirement or the offeror’s compliance with such requirement.

(6) The head of an agency need not delay a proposed procure-
ment in order to comply with subsection (b) or in order to provide
a potential offeror with an opportunity to demonstrate its ability to
meet the standards specified for qualification.

(d)(1) If the number of qualified sources or qualified products
available to compete actively for an anticipated future requirement
is fewer than two actual manufacturers or the products of two ac-
tillalumanufacturers, respectively, the head of the agency concerned
shall—

(A) periodically publish notice in the Commerce Business

Daily soliciting additional sources or products to seek qualifica-

tion, unless the contracting officer determines that such publi-

cation would compromise national security; and

(B) bear the cost of conducting the specified testing and
evaluation (excluding the costs associated with producing the
item or establishing the production, quality control, or other
system to be tested and evaluated) for a small business con-
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cern or a product manufactured by a small business concern
which has met the standards specified for qualification and
which could reasonably be expected to compete for a contract
for that requirement, but such costs may be borne only if the
head of the agency determines that such additional qualified
sources or products are likely to result in cost savings from in-
creased competition for future requirements sufficient to offset

(within a reasonable period of time considering the duration

and dollar value of anticipated future requirements) the costs

incurred by the agency.

(2) The head of an agency shall require a prospective con-
tractor requesting the United States to bear testing and evaluation
costs under paragraph (1)(B) to certify as to its status as a small
business concern under section 3 of the Small Business Act.

(e) Within seven years after the establishment of a qualifica-
tion requirement, the need for such qualification requirement shall
be examined and the standards of such requirement revalidated in
accordance with the requirements of subsection (b). The preceding
sentence does not apply in the case of a qualification requirement
for which a waiver is in effect under subsection (c)(2).

(f) Except in an emergency as determined by the head of the
agency, whenever the head of the agency determines not to enforce
a qualification requirement for a solicitation, the agency may not
thereafter enforce that qualification requirement unless the agency
complies with the requirements of subsection (b).

SEC. 303D. [41 U.S.C. 253d] VALIDATION OF PROPRIETARY DATA RE-
STRICTIONS.

(a) A contract for property or services entered into by an execu-
tive agency which provides for the delivery of technical data, shall
provide that—

(1) a contractor or subcontractor at any tier shall be pre-
pared to furnish to the contracting officer a written justifica-
tion for any restriction asserted by the contractor or subcon-
tractor on the right of the United States to use such technical
data; and

(2) the contracting officer may review the validity of any
restriction asserted by the contractor or by a subcontractor
under the contract on the right of the United States to use
technical data furnished to the United States under the con-
tract if the contracting officer determines that reasonable
grounds exist to question the current validity of the asserted
restriction and that the continued adherence to the asserted
restriction by the United States would make it impracticable
to procure the item competitively at a later time.

(b) If after such review the contracting officer determines that
a challenge to the asserted restriction is warranted, the contracting
officer shall provide written notice to the contractor or subcon-
tractor asserting the restriction. Such notice shall state—

d(1) the grounds for challenging the asserted restriction;
an

(2) the requirement for a response within 60 days justi-
fying the current validity of the asserted restriction.

(c) If a contractor or subcontractor asserting a restriction sub-
ject to this section submits to the contracting officer a written re-



Q\COMP\FEDPROC\FEDPROP

March 2, 2004

Sec. 303D FED. PROP. & ADMIN. SERVICES ACT OF 1949 20

quest, showing the need for additional time to comply with the re-
quirement to justify the current validity of the asserted restriction,
additional time to adequately permit the submission of such jus-
tification shall be provided by the contracting officer as appro-
priate. If a party asserting a restriction receives notices of chal-
lenges to restrictions on technical data from more than one con-
tracting officer, and notifies each contracting officer of the existence
of more than one challenge, the contracting officer initiating the
first in time challenge, after consultation with the party asserting
the restriction and the other contracting officers, shall formulate a
schedule of responses to each of the challenges that will afford the
party asserting the restriction with an equitable opportunity to re-
spond to each such challenge.

(d)(1) Upon a failure by the contractor or subcontractor to sub-
mit any response under subsection (b), the contracting officer shall
issue a decision pertaining to the validity of the asserted restric-
tion.

(2) If a justification is submitted in response to the notice pro-
vided pursuant to subsection (b), a contracting officer shall within
60 days of receipt of any justification submitted, issue a decision
or notify the party asserting the restriction of the time within
which a decision will be issued.

(e) If a claim pertaining to the validity of the asserted restric-
tion is submitted in writing to a contracting officer by a contractor
or subcontractor at any tier, such claim shall be considered a claim
within the meaning of the Contract Disputes Act of 1978 (41 U.S.C.
601 et seq.).

(f)(1) If, upon final disposition, the contracting officer’s chal-
lenge to the restriction on the right of the United States to use
such technical data is sustained—

(A) the restriction on the right of the United States to use
the technical data shall be canceled; and

(B) if the asserted restriction is found not to be substan-
tially justified, the contractor or subcontractor, as appropriate,
shall be liable to the United States for payment of the cost to
the United States of reviewing the asserted restriction and the
fees and other expenses (as defined in section 2412(d)(2)(A) of
title 28) incurred by the United States in challenging the as-
serted restriction, unless special circumstances would make
such payment unjust.

(2) If, upon final disposition, the contracting officer’s challenge
to the restriction on the right of the United States to use such tech-
nical data is not sustained—

(A) the United States shall continue to be bound by the re-
striction; and

(B) the United States shall be liable for payment to the
party asserting the restriction for fees and other expenses (as
defined in section 2412(d)(2)(A) of title 28) incurred by the
party asserting the restriction in defending the asserted re-
striction if the challenge by the United States is found not to
be made in good faith.
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[SEC. 303E. Repealed.]

SEC. 303F. [41 U.S.C. 253f] ECONOMIC ORDER QUANTITIES.

(a) Each executive agency shall procure supplies in such quan-
tity as (A) will result in the total cost and unit cost most advan-
tageous to the United States, where practicable, and (B) does not
exceed the quantity reasonably expected to be required by the
agency.

(b) Each solicitation for a contract for supplies shall, if prac-
ticable, include a provision inviting each offeror responding to the
solicitation to state an opinion on whether the quantity of the sup-
plies proposed to be procured is economically advantageous to the
United States and, if applicable, to recommend a quantity or quan-
tities which would be more economically advantageous to the
United States. Each such recommendation shall include a
quotation of the total price and the unit price for supplies procured
in each recommended quantity.

SEC. 303G. [41 U.S.C. 253g] PROHIBITION OF CONTRACTORS LIMITING

SUBCONTRACTOR SALES DIRECTLY TO THE UNITED
STATES.

(a) Each contract for the purchase of property or services made
by an executive agency shall provide that the contractor will not—
(1) enter into any agreement with a subcontractor under
the contract that has the effect of unreasonably restricting
sales by the subcontractor directly to the United States of any
item or process (including computer software) made or fur-
nished by the subcontractor under the contract (or any follow-

on production contract); or
(2) otherwise act to restrict unreasonably the ability of a
subcontractor to make sales to the United States described in

clause (1).

(b) This section does not prohibit a contractor from asserting
rights it otherwise has under law.

(¢) This section does not apply to a contract for an amount that
is not greater than the simplified acquisition threshold.

(d) An agreement between the contractor in a contract for the
acquisition of commercial items and a subcontractor under such
contract that restricts sales by such subcontractor directly to per-
sons other than the contractor may not be considered to unreason-
ably restrict sales by that subcontractor to the United States in vio-
lation of the provision included in such contract pursuant to sub-
section (a) if the agreement does not result in the Federal Govern-
ment being treated differently with regard to the restriction than
any other prospective purchaser of such commercial items from
that subcontractor.

SEC. 303H. [41 U.S.C. 253h] TASK AND DELIVERY ORDER CONTRACTS:
GENERAL AUTHORITY.*

(a) AUTHORITY TO AWARD.—Subject to the requirements of this

section, section 303J, and other applicable law, the head of an exec-

4Section 1054(b) of the Federal Acquisition Streamlining Act of 1994 (P.L. 103-355; 108 Stat.
3265; 41 U.S.C. 253h note) provides:

(b) PrROVISIONS NOT AFFECTED.—Nothing in section 303H, 3031, 303J, or 303K of the Federal
Property and Administrative Services Act of 1949, as added by subsection (a), shall be construed

Continued
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utive agency may enter into a task or delivery order contract (as
defined in section 303K) for procurement of services or property.

(b) SoLIiCITATION.—The solicitation for a task or delivery order
contract shall include the following:

(1) The period of the contract, including the number of op-
tions to extend the contract and the period for which the con-
tract may be extended under each option, if any.

(2) The maximum quantity or dollar value of the services
or property to be procured under the contract.

(3) A statement of work, specifications, or other description
that reasonably describes the general scope, nature, com-
plexity, and purposes of the services or property to be procured
under the contract.

(¢) APPLICABILITY OF RESTRICTION ON USE OF NONCOMPETITIVE
PROCEDURES.—The head of an executive agency may use proce-
dures other than competitive procedures to enter into a task or de-
livery order contract under this section only if an exception in sub-
section (c) of section 303 applies to the contract and the use of such
procedures is approved in accordance with subsection (f) of such
section.

(d) SINGLE AND MULTIPLE CONTRACT AWARDS.—(1) The head of
an executive agency may exercise the authority provided in this
section—

(A) to award a single task or delivery order contract; or

(B) if the solicitation states that the head of the executive
agency has the option to do so, to award separate task or deliv-
ery order contracts for the same or similar services or property
to two or more sources.

(2) No determination under section 303(b) is required for an
award of multiple task or delivery order contracts under paragraph
(1)(B).

(3) The regulations implementing this subsection shall—

(A) establish a preference for awarding, to the maximum
extent practicable, multiple task or delivery order contracts for
the same or similar services or property under the authority of
paragraph (1)(B); and

(B) establish criteria for determining when award of mul-
tiple task or delivery order contracts would not be in the best
interest of the Federal Government.

(e) CONTRACT MODIFICATIONS.—A task or delivery order may
not increase the scope, period, or maximum value of the task or de-
livery order contract under which the order is issued. The scope,
period, or maximum value of the contract may be increased only by
modification of the contract.

(f) INAPPLICABILITY TO CONTRACTS FOR ADVISORY AND ASSIST-
ANCE SERVICES.—Except as otherwise specifically provided in sec-
tion 303I, this section does not apply to a task or delivery order

as énodifying or superseding, or as intended to impair or restrict, authorities or responsibilities
under—

(1) the Brooks Automatic Data Processing Act (section 111 of the Federal Property and
Administrative Services Act of 1949 (40 U.S.C. 759)) [Note: Such section 111 was repealed
by section 5101 of Public Law 104-106]; and

(2) the Brooks Architect-Engineers Act (title IX of the Federal Property and Administra-
tive Services Act of 1949 (40 U.S.C. 541 et seq.)) [Note: Such Act was codified as chapter
11 of title 40, United States Code, by Public Law 107-217].
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contract for the acquisition of advisory and assistance services (as
defined in section 1105(g) of title 31, United States Code).

(g) RELATIONSHIP TO OTHER CONTRACTING AUTHORITY.—Noth-
ing in this section may be construed to limit or expand any author-
ity of the head of an executive agency or the Administrator of Gen-
eral Services to enter into schedule, multiple award, or task or de-
livery order contracts under any other provision of law.

SEC. 303I. [41 U.S.C. 253i] TASK ORDER CONTRACTS: ADVISORY AND AS-
SISTANCE SERVICES. 5

(a) AUTHORITY TO AWARD.—(1) Subject to the requirements of
this section, section 303J, and other applicable law, the head of an
executive agency may enter into a task order contract (as defined
in section 303K) for procurement of advisory and assistance serv-
ices.

(2) The head of an executive agency may enter into a task
order contract for advisory and assistance services only under the
authority of this section.

(b) LIMITATION ON CONTRACT PERIOD.—The period of a task
order contract entered into under this section, including all periods
of extensions of the contract under options, modifications, or other-
wise, may not exceed five years unless a longer period is specifi-
cally authorized in a law that is applicable to such contract.

(c) CONTENT OF NOTICE.—The notice required by section 18 of
the Office of Federal Procurement Policy Act (41 U.S.C. 416) and
section 8(e) of the Small Business Act (15 U.S.C. 637(e)) shall rea-
sonably and fairly describe the general scope, magnitude, and dura-
tion of the proposed task order contract in a manner that would
reasonably enable a potential offeror to decide whether to request
the solicitation and consider submitting an offer.

(d) REQUIRED CONTENT OF SOLICITATION AND CONTRACT.—(1)
The solicitation shall include the information (regarding services)
described in section 303H(b).

(2) A task order contract entered into under this section shall
contain the same information that is required by paragraph (1) to
be included in the solicitation of offers for that contract.

(e) MULTIPLE AWARDS.—(1) The head of an executive agency
may, on the basis of one solicitation, award separate task order
contracts under this section for the same or similar services to two
or more sources if the solicitation states that the head of the execu-
tive agency has the option to do so.

(2) If, in the case of a task order contract for advisory and as-
sistance services to be entered into under the authority of this sec-
tion, the contract period is to exceed three years and the contract
amount is estimated to exceed $10,000,000 (including all options),
the solicitation shall—

(A) provide for a multiple award authorized under para-
graph (1); and

(B) include a statement that the head of the executive
agency may also elect to award only one task order contract if
the head of the executive agency determines in writing that
only one of the offerers is capable of providing the services re-
quired at the level of quality required.

5See footnote on previous page.
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(3) Paragraph (2) does not apply in the case of a solicitation
for which the head of the executive agency concerned determines
in writing that, because the services required under the contract
are unique or highly specialized, it is not practicable to award more
than one contract.

(f) CONTRACT MODIFICATIONS.—(1) A task order may not in-
crease the scope, period, or maximum value of the task order con-
tract under which the order is issued. The scope, period, or max-
imum value of the contract may be increased only by modification
of the contract.

(2) Unless use of procedures other than competitive procedures
is authorized by an exception in subsection (c) of section 303 and
approved in accordance with subsection (f) of such section, competi-
tive procedures shall be used for making such a modification.

(38) Notice regarding the modification shall be provided in ac-
cordance with section 18 of the Office of Federal Procurement Pol-
icy Act (41 U.S.C. 416) and section 8(e) of the Small Business Act
(15 U.S.C. 637(e)).

(g) CONTRACT EXTENSIONS.—(1) Notwithstanding the limitation
on the contract period set forth in subsection (b) or in a solicitation
or contract pursuant to subsection (e), a contract entered into by
the head of an executive agency under this section may be ex-
tended on a sole-source basis for a period not exceeding six months
if the head of such executive agency determines that—

(A) the award of a follow-on contract has been delayed by
circumstances that were not reasonably foreseeable at the time
the initial contract was entered into; and

(B) the extension is necessary in order to ensure continuity
of the receipt of services pending the award of, and commence-
ment of performance under, the follow-on contract.

(2) A task order contract may be extended under the authority
of paragraph (1) only once and only in accordance with the limita-
tions and requirements of this subsection.

(h) INAPPLICABILITY TO CERTAIN CONTRACTS.—This section
does not apply to a contract for the acquisition of property or serv-
ices that includes acquisition of advisory and assistance services if
the head of the executive agency entering into such contract deter-
mines that, under the contract, advisory and assistance services
are necessarily incident to, and not a significant component of, the
contract.

(i) ADVISORY AND ASSISTANCE SERVICES DEFINED.—In this sec-
tion, the term “advisory and assistance services” has the meaning
given such term in section 1105(g) of title 31, United States Code.
SEC. 303J. [41 US.C. 253j]] TASK AND DELIVERY ORDER CONTRACTS:

ORDERS. 6

(a) IssUANCE OF ORDERS.—The following actions are not re-
quired for issuance of a task or delivery order under a task or de-
livery order contract:

(1) A separate notice for such order under section 18 of the
Office of Federal Procurement Policy Act (41 U.S.C. 416) or
section 8(e) of the Small Business Act (15 U.S.C. 637(e)).

6 See footnote to section 303H.
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(2) Except as provided in subsection (b), a competition (or
a waiver of competition approved in accordance with section
303(f)) that is separate from that used for entering into the
contract.

(b) MULTIPLE AWARD CONTRACTS.—When multiple contracts
are awarded under section 303H(d)(1)(B) or 303I(e), all contractors
awarded such contracts shall be provided a fair opportunity to be
considered, pursuant to procedures set forth in the contracts, for
each task or delivery order in excess of $2,500 that is to be issued
under any of the contracts unless—

(1) the executive agency’s need for the services or property
ordered is of such unusual urgency that providing such oppor-
tunity to all such contractors would result in unacceptable
delays in fulfilling that need,

(2) only one such contractor is capable of providing the
services or property required at the level of quality required
because the services or property ordered are unique or highly
specialized,;

(3) the task or delivery order should be issued on a sole-
source basis in the interest of economy and efficiency because
it is a logical follow-on to a task or delivery order already
issued on a competitive basis; or

(4) it is necessary to place the order with a particular con-
tractor in order to satisfy a minimum guarantee.

(c) STATEMENT OF WORK.—A task or delivery order shall in-
clude a statement of work that clearly specifies all tasks to be per-
formed or property to be delivered under the order.

(d) PROTESTS.—A protest is not authorized in connection with
the issuance or proposed issuance of a task or delivery order except
for a protest on the ground that the order increases the scope, pe-
riod, or maximum value of the contract under which the order is
issued.

(e) TASK AND DELIVERY ORDER OMBUDSMAN.—The head of each
executive agency who awards multiple task or delivery order con-
tracts pursuant to section 303H(d)(1)(B) or 303I(e) shall appoint or
designate a task and delivery order ombudsman who shall be re-
sponsible for reviewing complaints from the contractors on such
contracts and ensuring that all of the contractors are afforded a
fair opportunity to be considered for task or delivery orders when
required under subsection (b). The task and delivery order ombuds-
man shall be a senior agency official who is independent of the con-
tracting officer for the contracts and may be the executive agency’s
competition advocate.

(f) AppLICABILITY.—This section applies to task and delivery
order contracts entered into under sections 303H and 303I.

SEC. 303K. [41 U.S.C. 253k] TASK AND DELIVERY ORDER CONTRACTS:
DEFINITIONS. 7

In sections 303H, 3031, and 303J:

(1) The term “task order contract” means a contract for
services that does not procure or specify a firm quantity of
services (other than a minimum or maximum quantity) and

7See footnote to section 303H.
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that provides for the issuance of orders for the performance of

tasks during the period of the contract.

(2) The term “delivery order contract” means a contract for
property that does not procure or specify a firm quantity of
property (other than a minimum or maximum quantity) and
that provides for the issuance of orders for the delivery of prop-
erty during the period of the contract.

SEC. 303L. [41 U.S.C. 25311 SEVERABLE SERVICES CONTRACTS FOR PE-
RIODS CROSSING FISCAL YEARS.

(a) AUTHORITY.—The head of an executive agency may enter
into a contract for procurement of severable services for a period
that begins in one fiscal year and ends in the next fiscal year if
(without regard to any option to extend the period of the contract)
the contract period does not exceed one year.

(b) OBLIGATION OF FUNDS.—Funds made available for a fiscal
year may be obligated for the total amount of a contract entered
into under the authority of subsection (a).

SEC. 303M. [41 U.S.C. 253m] DESIGN-BUILD SELECTION PROCEDURES.

(a) AUTHORIZATION.—Unless the traditional acquisition ap-
proach of design-bid-build established under the Brooks Architect-
Engineers Act (title IX of this Act) is used or another acquisition
procedure authorized by law is used, the head of an executive agen-
cy shall use the two-phase selection procedures authorized in this
section for entering into a contract for the design and construction
of a public building, facility, or work when a determination is made
under subsection (b) that the procedures are appropriate for use.

(b) CRITERIA FOR USE.—A contracting officer shall make a de-
termination whether two-phase selection procedures are appro-
priate for use for entering into a contract for the design and con-
struction of a public building, facility, or work when the contracting
officer anticipates that three or more offers will be received for
such contract, design work must be performed before an offeror can
develop a price or cost proposal for such contract, the offeror will
incur a substantial amount of expense in preparing the offer, and
{:he contracting officer has considered information such as the fol-
owing:

(1) The extent to which the project requirements have been
adequately defined.

(2) The time constraints for delivery of the project.

(3) The capability and experience of potential contractors.

(4) The suitability of the project for use of the two-phase
selection procedures.

(5) The capability of the agency to manage the two-phase
selection process.

(6) Other criteria established by the agency.

(c) PROCEDURES DESCRIBED.—Two-phase selection procedures
consist of the following:

(1) The agency develops, either in-house or by contract, a
scope of work statement for inclusion in the solicitation that
defines the project and provides prospective offerors with suffi-
cient information regarding the Government’s requirements
(which may include criteria and preliminary design, budget pa-
rameters, and schedule or delivery requirements) to enable the
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offerors to submit proposals which meet the Government’s
needs. If the agency contracts for development of the scope of
work statement, the agency shall contract for architectural and
engineering services as defined by and in accordance with the
Brooks Architect-Engineers Act (40 U.S.C. 541 et seq.).

N (2) The contracting officer solicits phase-one proposals
that—

(A) include information on the offeror’s—

(1) technical approach; and
(i1) technical qualifications; and

(B) do not include—

(i) detailed design information; or
(i1) cost or price information.

(3) The evaluation factors to be used in evaluating phase-
one proposals are stated in the solicitation and include special-
ized experience and technical competence, capability to per-
form, past performance of the offeror’s team (including the ar-
chitect-engineer and construction members of the team) and
other appropriate factors, except that cost-related or price-re-
lated evaluation factors are not permitted. Each solicitation es-
tablishes the relative importance assigned to the evaluation
factors and subfactors that must be considered in the evalua-
tion of phase-one proposals. The agency evaluates phase-one
proposals on the basis of the phase-one evaluation factors set
forth in the solicitation.

(4) The contracting officer selects as the most highly quali-
fied the number of offerors specified in the solicitation to pro-
vide the property or services under the contract and requests
the selected offerors to submit phase-two competitive proposals
that include technical proposals and cost or price information.
Each solicitation establishes with respect to phase two—

(A) the technical submission for the proposal, includ-
ing design concepts or proposed solutions to requirements
addressed within the scope of work (or both), and

(B) the evaluation factors and subfactors, including
cost or price, that must be considered in the evaluations of
proposals in accordance with subsections (b), (c), and (d) of
section 303A.

The contracting officer separately evaluates the submissions
described in subparagraphs (A) and (B).

(5) The agency awards the contract in accordance with sec-
tion 303B of this title.

(d) SOLICITATION TO STATE NUMBER OF OFFERORS TO BE SE-

LECTED FOR PHASE TwO REQUESTS FOR COMPETITIVE PROPOSALS.—

A solicitation issued pursuant to the procedures described in sub-

section (c) shall state the maximum number of offerors that are to
be selected to submit competitive proposals pursuant to subsection
(c)(4). The maximum number specified in the solicitation shall not
exceed 5 unless the agency determines with respect to an indi-
vidual solicitation that a specified number greater than 5 is in the
Government’s interest and is consistent with the purposes and ob-

jectives of the two-phase selection process.

(e) REQUIREMENT FOR GUIDANCE AND REGULATIONS.—The Fed-

eral Acquisition Regulation shall include guidance—
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(1) regarding the factors that may be considered in deter-
mining whether the two-phase contracting procedures author-
ized by subsection (a) are appropriate for use in individual con-
tracting situations;

(2) regarding the factors that may be used in selecting con-
tractors; and

(3) providing for a uniform approach to be used Govern-
ment-wide.

SEC. 304. [41 U.S.C. 2541 CONTRACT REQUIREMENTS.

(a) Except as provided in subsection (b) of this section, con-
tracts awarded after using procedures other than sealed-bid proce-
dures may be of any type which in the opinion of the agency head
will promote the best interests of the Government. Every contract
awarded after using procedures other than sealed-bid procedures
shall contain a suitable warranty, as determined by the agency
head, by the contractor that no person or selling agency has been
employed or retained to solicit or secure such contract upon an
agreement or understanding for a commission, percentage, broker-
age, or contingent fee, excepting bona fide employees or bona fide
established commercial or selling agencies maintained by the con-
tractor for the purpose of securing business, for the breach or viola-
tion of which warranty the Government shall have the right to
annul such contract without liability or in its discretion to deduct
from the contract price or consideration the full amount of such
commission, percentage, brokerage, or contingent fee. The pre-
ceding sentence does not apply to a contract for an amount that is
not greater than the simplified acquisition threshold or to a con-
tract for the acquisition of commercial items.

(b) The -cost-plus-a-percentage-of-cost system of contracting
shall not be used, and in the case of a cost-plus-a-fixed-fee contract
the fee shall not exceed 10 percent of the estimated cost of the con-
tract, exclusive of the fee, as determined by the agency head at the
time of entering into such contract (except that a fee not in excess
of 15 percent of such estimated cost is authorized in any such con-
tract for experimental, developmental, or research work and that
a fee inclusive of the contractor’s costs and not in excess of 6 per-
cent of the estimated cost, exclusive of fees, as determined by the
agency head at the time of entering into the contract, of the project
to which such fee is applicable is authorized in contracts for archi-
tectural or engineering services relating to any public works or util-
ity project). All cost and cost-plus-a-fixed-fee contracts shall provide
for advance notification by the contractor to the procuring agency
of any subcontract thereunder on a cost-plus-a-fixed-fee basis and
of any fixed-price subcontract or purchase order which exceeds in
dollar amount either the simplified acquisition threshold or 5 per-
cent of the total estimated cost of the prime contract; and a pro-
curing agency, through any authorized representative thereof, shall
have the right to inspect the plans and to audit the books and
records of any prime contractor or subcontractor engaged in the
performance of a cost or cost-plus-a-fixed-fee contract.
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SEC. 304A. [41 U.S.C. 254b] COST OR PRICING DATA: TRUTH IN NEGO-
TIATIONS.

(a) REQUIRED COST OR PRICING DATA AND CERTIFICATION.—(1)
The head of an executive agency shall require offerors, contractors,
and subcontractors to make cost or pricing data available as fol-
lows:

(A) An offeror for a prime contract under this title to be
entered into using procedures other than sealed-bid procedures
shall be required to submit cost or pricing data before the
award of a contract if—

(i) in the case of a prime contract entered into after
the date of the enactment of the Federal Acquisition
Streamlining Act of 1994, the price of the contract to the
United States is expected to exceed $500,000; and

(i) in the case of a prime contract entered into on or
before the date of the enactment of the Federal Acquisition
Streamlining Act of 1994, the price of the contract to the
United States is expected to exceed $100,000.

(B) The contractor for a prime contract under this title
shall be required to submit cost or pricing data before the pric-
ing of a change or modification to the contract if—

(i) in the case of a change or modification made to a
prime contract referred to in subparagraph (A)(i), the price
adjustment is expected to exceed $500,000;

(i1) in the case of a change or modification made to a
prime contract that was entered into on or before the date
of the enactment of the Federal Acquisition Streamlining
Act of 1994, and that has been modified pursuant to para-

aph (6), the price adjustment is expected to exceed
500,000; and

(ii1) in the case of a change or modification not covered
by clause (i) or (ii), the price adjustment is expected to ex-
ceed $100,000.

(C) An offeror for a subcontract (at any tier) of a contract
under this title shall be required to submit cost or pricing data
before the award of the subcontract if the prime contractor and
each higher-tier subcontractor have been required to make
available cost or pricing data under this section and—

(i) in the case of a subcontract under a prime contract
referred to in subparagraph (A)(i), the price of the sub-
contract is expected to exceed $500,000;

(i) in the case of a subcontract entered into under a
prime contract that was entered into on or before the date
of the enactment of the Federal Acquisition Streamlining
Act of 1994, and that has been modified pursuant to para-

aph (6), the price of the subcontract is expected to exceed
500,000; and

(iii) in the case of a subcontract not covered by clause
(i) or (ii), the price of the subcontract is expected to exceed
$100,000.

(D) The subcontractor for a subcontract covered by sub-
paragraph (C) shall be required to submit cost or pricing data
before the pricing of a change or modification to the sub-
contract if—

March 2, 2004



Q\COMP\FEDPROC\FEDPROP

March 2, 2004

Sec. 304A FED. PROP. & ADMIN. SERVICES ACT OF 1949 30

(i) in the case of a change or modification to a sub-
contract referred to in subparagraph (C)(i) or (C)(ii), the
price adjustment is expected to exceed $500,000; and

(i) in the case of a change or modification to a sub-
contract referred to in subparagraph (C)(iii), the price ad-
justment is expected to exceed $100,000.

(2) A person required, as an offeror, contractor, or subcon-
tractor, to submit cost or pricing data under paragraph (1) (or re-
quired by the head of the procuring activity concerned to submit
such data under subsection (c)) shall be required to certify that, to
the best of the person’s knowledge and belief, the cost or pricing
data submitted are accurate, complete, and current.

(8) Cost or pricing data required to be submitted under para-
graph (1) (or under subsection (c)), and a certification required to
be submitted under paragraph (2), shall be submitted—

(A) in the case of a submission by a prime contractor (or
an offeror for a prime contract), to the contracting officer for
the contract (or to a designated representative of the con-
tracting officer); or

(B) in the case of a submission by a subcontractor (or an
offeror for a subcontract), to the prime contractor.

(4) Except as provided under subsection (b), this section applies
to contracts entered into by the head of an executive agency on be-
half of a foreign government.

(5) A waiver of requirements for submission of certified cost or
pricing data that is granted under subsection (b)(1)(C) in the case
of a contract or subcontract does not waive the requirement under
paragraph (1)(C) for submission of cost or pricing data in the case
of subcontracts under that contract or subcontract unless the head
of the procuring activity granting the waiver determines that the
requirement under that paragraph should be waived in the case of
such subcontracts and justifies in writing the reasons for the deter-
mination.

(6) Upon the request of a contractor that was required to sub-
mit cost or pricing data under paragraph (1) in connection with a
prime contract entered into on or before the date of the enactment
of the Federal Acquisition Streamlining Act of 1994, the head of
the executive agency that entered into such contract shall modify
the contract to reflect subparagraphs (B)(ii) and (C)(ii) of paragraph
(1). All such modifications shall be made without requiring consid-
eration.

(7) Effective on October 1 of each year that is divisible by 5,
each amount set forth in paragraph (1) shall be adjusted to the
amount that is equal to the fiscal year 1994 constant dollar value
of the amount set forth. Any amount, as so adjusted, that is not
evenly divisible by $50,000 shall be rounded to the nearest multiple
of $50,000. In the case of an amount that is evenly divisible by
$25,000 but not evenly divisible by $50,000, the amount shall be
rounded to the next higher multiple of $50,000.

(b) EXCEPTIONS.—

(1) IN GENERAL.—Submission of certified cost or pricing
data shall not be required under subsection (a) in the case of
a contract, a subcontract, or a modification of a contract or
subcontract—
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(A) for which the price agreed upon is based on—
(i) adequate price competition; or
(ii) prices set by law or regulation;

(B) for the acquisition of a commercial item; or

(C) in an exceptional case when the head of the pro-
curing activity, without delegation, determines that the re-
quirements of this section may be waived and justifies in
writing the reasons for such determination.

(2) MODIFICATIONS OF CONTRACTS AND SUBCONTRACTS FOR
COMMERCIAL ITEMS.—In the case of a modification of a contract
or subcontract for a commercial item that is not covered by the
exception to the submission of certified cost or pricing data in
paragraph (1)(A) or (1)(B), submission of certified cost or pric-
ing data shall not be required under subsection (a) if—

(A) the contract or subcontract being modified is a con-
tract or subcontract for which submission of certified cost
or pricing data may not be required by reason of para-
graph (1)(A) or (1)(B); and

(B) the modification would not change the contract or
subcontract, as the case may be, from a contract or sub-
contract for the acquisition of a commercial item to a con-
tract or subcontract for the acquisition of an item other
than a commercial item.

(c) CosT OrR PRICING DATA ON BELOW-THRESHOLD CON-

TRACTS.—

(1) AUTHORITY TO REQUIRE SUBMISSION.—Subject to para-
graph (2), when certified cost or pricing data are not required
to be submitted by subsection (a) for a contract, subcontract,
or modification of a contract or subcontract, such data may
nevertheless be required to be submitted by the head of the
procuring activity, but only if the head of the procuring activity
determines that such data are necessary for the evaluation by
the agency of the reasonableness of the price of the contract,
subcontract, or modification of a contract or subcontract. In
any case in which the head of the procuring activity requires
such data to be submitted under this subsection, the head of
the procuring activity shall justify in writing the reason for
such requirement.

(2) EXCEPTION.—The head of the procuring activity may
not require certified cost or pricing data to be submitted under
this paragraph for any contract or subcontract, or modification
of a contract or subcontract, covered by the exceptions in sub-
paragraph (A) or (B) of subsection (b)(1).

(3) DELEGATION OF AUTHORITY PROHIBITED.—The head of a
procuring activity may not delegate the functions under this
paragraph.

(d) SUBMISSION OF OTHER INFORMATION.—

(1) AUTHORITY TO REQUIRE SUBMISSION.—When -certified
cost or pricing data are not required to be submitted under this
section for a contract, subcontract, or modification of a contract
or subcontract, the contracting officer shall require submission
of data other than certified cost or pricing data to the extent
necessary to determine the reasonableness of the price of the
contract, subcontract, or modification of the contract or sub-
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contract. Except in the case of a contract or subcontract cov-
ered by the exceptions in subsection (b)(1)(A), the contracting
officer shall require that the data submitted include, at a min-
imum, appropriate information on the prices at which the same
item or similar items have previously been sold that is ade-
quate for evaluating the reasonableness of the price for the
procurement.

(2) LIMITATIONS ON AUTHORITY.—The Federal Acquisition
Regulation shall include the following provisions regarding the
types of information that contracting officers may require
under paragraph (1):

(A) Reasonable limitations on requests for sales data
relating to commercial items.

(B) A requirement that a contracting officer limit, to
the maximum extent practicable, the scope of any request
for information relating to commercial items from an offer-
or to only that information that is in the form regularly
maintained by the offeror in commercial operations.

(C) A statement that any information received relating
to commercial items that is exempt from disclosure under
section 552(b) of title 5 shall not be disclosed by the Fed-
eral Government.

(e) PRICE REDUCTIONS FOR DEFECTIVE COST OR PRICING
DATA.—(1)(A) A prime contract (or change or modification to a
prime contract) under which a certificate under subsection (a)(2) is
required shall contain a provision that the price of the contract to
the United States, including profit or fee, shall be adjusted to ex-
clude any significant amount by which it may be determined by the
head of the executive agency that such price was increased because
the contractor (or any subcontractor required to make available
such a certificate) submitted defective cost or pricing data.

(B) For the purposes of this section, defective cost or pricing
data are cost or pricing data which, as of the date of agreement on
the price of the contract (or another date agreed upon between the
parties), were inaccurate, incomplete, or noncurrent. If for purposes
of the preceding sentence the parties agree upon a date other than
the date of agreement on the price of the contract, the date agreed
upon by the parties shall be as close to the date of agreement on
the price of the contract as is practicable.

(2) In determining for purposes of a contract price adjustment
under a contract provision required by paragraph (1) whether, and
to what extent, a contract price was increased because the con-
tractor (or a subcontractor) submitted defective cost or pricing data,
it shall be a defense that the United States did not rely on the de-
fective data submitted by the contractor or subcontractor.

(3) It is not a defense to an adjustment of the price of a con-
tract under a contract provision required by paragraph (1) that—

(A) the price of the contract would not have been modified
even if accurate, complete, and current cost or pricing data had
been submitted by the contractor or subcontractor because the
contractor or subcontractor—

(i) was the sole source of the property or services pro-
cured; or
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(ii) otherwise was in a superior bargaining position
with respect to the property or services procured;

(B) the contracting officer should have known that the cost
or pricing data in issue were defective even though the con-
tractor or subcontractor took no affirmative action to bring the
character of the data to the attention of the contracting officer;

(C) the contract was based on an agreement between the
contractor and the United States about the total cost of the
contract and there was no agreement about the cost of each
item procured under such contract; or

(D) the prime contractor or subcontractor did not submit
a certification of cost or pricing data relating to the contract as
required under subsection (a)(2).

(4)(A) A contractor shall be allowed to offset an amount against

the amount of a contract price adjustment under a contract provi-
sion required by paragraph (1) if—

(i) the contractor certifies to the contracting officer (or to
a designated representative of the contracting officer) that, to
the best of the contractor’s knowledge and belief, the contractor
is entitled to the offset; and

(i1) the contractor proves that the cost or pricing data were
available before the date of agreement on the price of the con-
tract (or price of the modification), or, if applicable consistent
with paragraph (1)(B), another date agreed upon between the
parties, and that the data were not submitted as specified in
subsection (a)(3) before such date.
(B) A contractor shall not be allowed to offset an amount other-

wise authorized to be offset under subparagraph (A) if—

(i) the certification under subsection (a)(2) with respect to
the cost or pricing data involved was known to be false when
signed; or

(i) the United States proves that, had the cost or pricing
data referred to in subparagraph (A)(ii) been submitted to the
United States before the date of agreement on the price of the
contract (or price of the modification) or, if applicable under
paragraph (1)(B), another date agreed upon between the par-
ties, the submission of such cost or pricing data would not have
resulted in an increase in that price in the amount to be offset.
(f) INTEREST AND PENALTIES FOR CERTAIN OVERPAYMENTS.—(1)

If the United States makes an overpayment to a contractor under
a contract with an executive agency subject to this section and the
overpayment was due to the submission by the contractor of defec-
tive cost or pricing data, the contractor shall be liable to the United
States—

(A) for interest on the amount of such overpayment, to be
computed—

(i) for the period beginning on the date the overpay-
ment was made to the contractor and ending on the date
the contractor repays the amount of such overpayment to
the United States; and

(i) at the current rate prescribed by the Secretary of
the Treasury under section 6621 of the Internal Revenue
Code of 1986; and
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(B) if the submission of such defective data was a knowing
submission, for an additional amount equal to the amount of
the overpayment.

(2) Any liability under this subsection of a contractor that sub-
mits cost or pricing data but refuses to submit the certification re-
quired by subsection (a)(2) with respect to the cost or pricing data
shall not be affected by the refusal to submit such certification.

(g) RiGHT oOF UNITED STATES ToO EXAMINE CONTRACTOR
RECORDS.—For the purpose of evaluating the accuracy, complete-
ness, and currency of cost or pricing data required to be submitted
by this section, an executive agency shall have the authority pro-
vided by section 304C(a)(2).

(h) DEFINITIONS.—In this section:

(1) CoST OR PRICING DATA.—The term “cost or pricing
data” means all facts that, as of the date of agreement on the
price of a contract (or the price of a contract modification) or,
if applicable consistent with subsection (e)(1)(B), another date
agreed upon between the parties, a prudent buyer or seller
would reasonably expect to affect price negotiations signifi-
cantly. Such term does not include information that is
judgmental, but does include the factual information from
which a judgment was derived.

(2) SUBCONTRACT.—The term “subcontract” includes a
transfer of commercial items between divisions, subsidiaries, or
affiliates of a contractor or a subcontractor.

(3) COMMERCIAL ITEM.—The term “commercial item” has
the meaning provided such term by section 4(12) of the Office
of Federal Procurement Policy Act.

SEC. 304B. [41 U.S.C. 254c] MULTIYEAR CONTRACTS.

(a) AUTHORITY.—An executive agency may enter into a
multiyear contract for the acquisition of property or services if—

(1) funds are available and obligated for such contract, for
the full period of the contract or for the first fiscal year in
which the contract is in effect, and for the estimated costs as-
sociated with any necessary termination of such contract; and

(2) the executive agency determines that—

(A) the need for the property or services is reasonably
firm and continuing over the period of the contract; and

(B) a multiyear contract will serve the best interests
of the United States by encouraging full and open competi-
tion or promoting economy in administration, performance,
and operation of the agency’s programs.

(b) TERMINATION CLAUSE.—A multiyear contract entered into
under the authority of this section shall include a clause that pro-
vides that the contract shall be terminated if funds are not made
available for the continuation of such contract in any fiscal year
covered by the contract. Amounts available for paying termination
costs shall remain available for such purpose until the costs associ-
ated with termination of the contract are paid.

(c) CANCELLATION CEILING NOTICE.—Before any contract de-
scribed in subsection (a) that contains a clause setting forth a can-
cellation ceiling in excess of $10,000,000 may be awarded, the exec-
utive agency shall give written notification of the proposed contract
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and of the proposed cancellation ceiling for that contract to the
Congress, and such contract may not then be awarded until the
end of a period of 30 days beginning on the date of such notifica-
tion.

(d) MULTIYEAR CONTRACT DEFINED.—For the purposes of this
section, a multiyear contract is a contract for the purchase of prop-
erty or services for more than one, but not more than five, program
years. Such a contract may provide that performance under the
contract during the second and subsequent years of the contract is
contingent upon the appropriation of funds and (if it does so pro-
vide) may provide for a cancellation payment to be made to the
contractor if such appropriations are not made.

(e) RULE OF CONSTRUCTION.—Nothing in this section is in-
tended to modify or affect any other provision of law that author-
izes multiyear contracts.

SEC. 304C. [41 U.S.C. 254d] EXAMINATION OF RECORDS OF CON-
TRACTOR.

(a) AGENCY AUTHORITY.—(1) The head of an executive agency,
acting through an authorized representative, is authorized to in-
spect the plant and audit the records of—

(A) a contractor performing a cost-reimbursement, incen-
tive, time-and-materials, labor-hour, or price-redeterminable
contract, or any combination of such contracts, made by that
executive agency under this title; and

(B) a subcontractor performing any cost-reimbursement,
incentive, time-and-materials, labor-hour, or price-redeter-
minable subcontract or any combination of such subcontracts
under a contract referred to in subparagraph (A).

(2) The head of an executive agency, acting through an author-
ized representative, is authorized, for the purpose of evaluating the
accuracy, completeness, and currency of certified cost or pricing
data required to be submitted pursuant to section 304A with re-
spect to a contract or subcontract, to examine all records of the con-
tractor or subcontractor related to—

(A) the proposal for the contract or subcontract;

(B) the discussions conducted on the proposal;

(C) pricing of the contract or subcontract; or

(D) performance of the contract or subcontract.

(b) SUBPOENA POWER.—(1) The Inspector General of an execu-
tive agency appointed under section 3 or 8G of the Inspector Gen-
eral Act of 1978 (5 U.S.C. App.) or, upon request of the head of an
executive agency, the Director of the Defense Contract Audit Agen-
cy (or any successor agency) of the Department of Defense or the
Inspector General of the General Services Administration may re-
quire by subpoena the production of records of a contractor, access
to which is provided for that executive agency by subsection (a).

(2) Any such subpoena, in the case of contumacy or refusal to
obey, shall be enforceable by order of an appropriate United States
district court.

(3) The authority provided by paragraph (1) may not be dele-
gated.

(4) In the year following a year in which authority provided in
paragraph (1) is exercised for an executive agency, the head of the
executive agency shall submit to the Committee on Governmental
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Affairs of the Senate and the Committee on Government Oper-
ations of the House of Representatives a report on the exercise of
such authority during such preceding year and the reasons why
such authority was exercised in any instance.

(c) COMPTROLLER GENERAL AUTHORITY.—(1) Except as pro-
vided in paragraph (2), each contract awarded after using proce-
dures other than sealed bid procedures shall provide that the
Comptroller General and his representatives are authorized to ex-
amine any records of the contractor, or any of its subcontractors,
that directly pertain to, and involve transactions relating to, the
contract or subcontract.

(2) Paragraph (1) does not apply to a contract or subcontract
with a foreign contractor or foreign subcontractor if the executive
agency concerned determines, with the concurrence of the Comp-
troller General or his designee, that the application of that para-
graph to the contract or subcontract would not be in the public in-
terest. However, the concurrence of the Comptroller General or his
designee is not required—

(A) where the contractor or subcontractor is a foreign gov-
ernment or agency thereof or is precluded by the laws of the
country involved from making its records available for exam-
ination; and

(B) where the executive agency determines, after taking
into account the price and availability of the property and serv-
ices from United States sources, that the public interest would
be best served by not applying paragraph (1).

(3) Paragraph (1) may not be construed to require a contractor
or subcontractor to create or maintain any record that the con-
tractor or subcontractor does not maintain in the ordinary course
of business or pursuant to another provision of law.

(d) LIMITATION ON AUDITS RELATING TO INDIRECT COSTS.—An
executive agency may not perform an audit of indirect costs under
a contract, subcontract, or modification before or after entering into
the contract, subcontract, or modification in any case in which the
contracting officer determines that the objectives of the audit can
reasonably be met by accepting the results of an audit that was
conducted by any other department or agency of the Federal Gov-
ernment within one year preceding the date of the contracting offi-
cer’s determination.

(e) LIMITATION.—The authority of an executive agency under
subsection (a), and the authority of the Comptroller General under
subsection (c), with respect to a contract or subcontract shall expire
three years after final payment under such contract or subcontract.

(f) INAPPLICABILITY TO CERTAIN CONTRACTS.—This section does
not apply to the following contracts:

(1) Contracts for utility services at rates not exceeding
those established to apply uniformly to the public, plus any ap-
plicable reasonable connection charge.

(2) A contract or subcontract that is not greater than the
simplified acquisition threshold.

(g) FOrRM OF ORIGINAL RECORD STORAGE.—Nothing in this sec-
tion shall be construed to preclude a contractor from duplicating or
storing original records in electronic form.
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(h) UStE oF IMAGES OF ORIGINAL RECORDS.—An executive agen-
cy shall not require a contractor or subcontractor to provide origi-
nal records in an audit carried out pursuant to this section if the
contractor or subcontractor provides photographic or electronic im-
ages of the original records and meets the following requirements:

(1) The contractor or subcontractor has established proce-
dures to ensure that the imaging process preserves the integ-
rity, reliability, and security of the original records.

(2) The contractor or subcontractor maintains an effective
indexing system to permit timely and convenient access to the
imaged records.

(3) The contractor or subcontractor retains the original
records for a minimum of one year after imaging to permit
periodic validation of the imaging systems.

(1) RECORDS DEFINED.—In this section, the term “records” in-
cludes books, documents, accounting procedures and practices, and
other data, regardless of type and regardless of whether such items
are in written form, in the form of computer data, or in any other
form.

SEC. 305. [41 U.S.C. 2551 CONTRACT FINANCING. &

(a) PAYMENT AUTHORITY.—Any executive agency may—

(1) make advance, partial, progress or other payments
under contracts of property or services made by the agency;
and

(2) insert in solicitations for procurement of property or
services a provision limiting to small business concerns ad-
vance or progress payments.

(b) PERFORMANCE-BASED PAYMENTS.—Whenever practicable,
payments under subsection (a) shall be made on any of the fol-
lowing bases:

(1) Performance measured by objective, quantifiable meth-
ods such as delivery of acceptable items, work measurement,
or statistical process controls.

(2) Accomplishment of events defined in the program man-
agement plan.

(3) Other quantifiable measures of results.

(c) PAYMENT AMOUNT.—Payments made under subsection (a)
may not exceed the unpaid contract price.

(d) SECURITY FOR ADVANCE PAYMENTS.—Advance payments
under subsection (a) may be made only upon adequate security and
a determination by the agency head that to do so would be in the
public interest. Such security may be in the form of a lien in favor
of the Government on the property contracted for, on the balance
in an account in which such payments are deposited, and on such
of the property acquired for performance of the contract as the par-
ties may agree. This lien shall be paramount to all other liens and

8 Section 2051(f) of the Federal Acquisition Streamlining Act of 1994 (P.L. 103-355; 108 Stat.
3306; 41 U.S.C. 255 note) provides:

(f) RELATIONSHIP TO PROMPT PAYMENT REQUIREMENTS.—The amendments made by this sec-
tion [section 2051 of P.L. 103-355, amending section 305] are not intended to impair or modify
procedures required by the provisions of chapter 39 of title 31, United States Code [set forth
beginning on page 837], and the regulations issued pursuant to such provisions of law (as such
procedures are in effect on the date of the enactment of this Act [Oct. 13, 1994]), except that
the Government may accept payment terms offered by a contractor offering a commercial item.
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is effective immediately upon the first advancement of funds with-
out filing, notice, or any other action by the United States.

(e) CONDITIONS FOR PROGRESS PAYMENTS.—(1) The executive
agency shall ensure that any payment for work in progress (includ-
ing materials, labor, and other items) under a contract of an execu-
tive agency that provides for such payments is commensurate with
the work accomplished that meets standards established under the
contract. The contractor shall provide such information and evi-
dence as the executive agency determines necessary to permit the
executive agency to carry out the preceding sentence.

(2) The executive agency shall ensure that progress payments
referred to in paragraph (1) are not made for more than 80 percent
of the work accomplished under the contract so long as the execu-
tive agency has not made the contractual terms, specifications, and
price definite.

(3) This subsection applies to any contract in an amount great-
er than $25,000.

(f) CONDITIONS FOR PAYMENTS FOR COMMERCIAL ITEMS.—(1)
Payments under subsection (a) for commercial items may be made
under such terms and conditions as the head of the executive agen-
cy determines are appropriate or customary in the commercial mar-
ketplace and are in the best interests of the United States. The
head of the executive agency shall obtain adequate security for
such payments. If the security is in the form of a lien in favor of
the United States, such lien is paramount to all other liens and is
effective immediately upon the first payment, without filing, notice,
or other action by the United States.

(2) Advance payments made under subsection (a) for commer-
cial items may include payments, in a total amount of not more
than 15 percent of the contract price, in advance of any perform-
ance of work under the contract.

(3) The conditions of subsections (d) and (e) need not be applied
if they would be inconsistent, as determined by the head of the ex-
ecutive agency, with commercial terms and conditions pursuant to
paragraphs (1) and (2).

(g) ACTION IN CASE OF FRAUD.—(1) In any case in which the
remedy coordination official of an executive agency finds that there
is substantial evidence that the request of a contractor for advance,
partial, or progress payment under a contract awarded by that ex-
ecutive agency is based on fraud, the remedy coordination official
shall recommend that the executive agency reduce or suspend fur-
ther payments to such contractor.

(2) The head of an executive agency receiving a recommenda-
tion under paragraph (1) in the case of a contractor’s request for
payment under a contract shall determine whether there is sub-
stantial evidence that the request is based on fraud. Upon making
such a determination, the head of the executive agency may reduce
or suspend further payments to the contractor under such contract.

(3) The extent of any reduction or suspension of payments by
an executive agency under paragraph (2) on the basis of fraud shall
be reasonably commensurate with the anticipated loss to the
United States resulting from the fraud.

(4) A written justification for each decision of the head of an
executive agency whether to reduce or suspend payments under
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paragraph (2), and for each recommendation received by the execu-
tive agency in connection with such decision, shall be prepared and
be retained in the files of the executive agency.

(5) The head of each executive agency shall prescribe proce-
dures to ensure that, before the head of the executive agency de-
cides to reduce or suspend payments in the case of a contractor
under paragraph (2), the contractor is afforded notice of the pro-
posed reduction or suspension and an opportunity to submit mat-
ters to the executive agency in response to such proposed reduction
or suspension.

(6) Not later than 180 days after the date on which the head
of an executive agency reduces or suspends payments to a con-
tractor under paragraph (2), the remedy coordination official of the
executive agency shall—

(A) review the determination of fraud on which the reduc-
tion or suspension is based; and

(B) transmit a recommendation to the head of such execu-
tive agency whether the suspension or reduction should con-
tinue.

(7) The head of each executive agency who receives rec-
ommendations made by a remedy coordination official of the execu-
tive agency to reduce or suspend payments under paragraph (2)
during a fiscal year shall prepare for such year a report that con-
tains the recommendations, the actions taken on the recommenda-
tions and the reasons for such actions, and an assessment of the
effects of such actions on the Federal Government. Any such report
shall be available to any Member of Congress upon request.

(8) The head of an executive agency may not delegate respon-
sibilities under this subsection to any person in a position below
level IV of the Executive Schedule.

(9) In this subsection, the term “remedy coordination official”,
with respect to an executive agency, means the person or entity in
that executive agency who coordinates within that executive agency
the administration of criminal, civil, administrative, and contrac-
tual remedies resulting from investigations of fraud or corruption
related to procurement activities.

SEC. 306. [41 U.S.C. 2561 ALLOWABLE COSTS.?®

(a) INDIRECT COST THAT VIOLATES A FAR COST PRINCIPLE.—
An executive agency shall require that a covered contract provide
that if the contractor submits to the executive agency a proposal
for settlement of indirect costs incurred by the contractor for any
period after such costs have been accrued and if that proposal in-
cludes the submission of a cost which is unallowable because the
cost violates a cost principle in the Federal Acquisition Regulation
(referred to in section 25(c)(1) of the Office of Federal Procurement
Policy Act (41 U.S.C. 421(c)(1)) or an executive agency supplement
to the Federal Acquisition Regulation, the cost shall be disallowed.

(b) PENALTY FOR VIOLATION OF COST PRINCIPLE.—(1) If the ex-
ecutive agency determines that a cost submitted by a contractor in
its proposal for settlement is expressly unallowable under a cost

9For a provision on the revision of the cost principle relating to entertainment, gift, and recre-
ation costs for contractor employees, see section 2192 of the Federal Acquisition Streamlining
Act of 1994 (P.L. 103-355; 108 Stat. 3315), set forth beginning on page 616.
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principle referred to in subsection (a) that defines the allowability
of specific selected costs, the executive agency shall assess a pen-
alty against the contractor in an amount equal to—

(A) the amount of the disallowed cost allocated to covered
contracts for which a proposal for settlement of indirect costs
has been submitted; plus

(B) interest (to be computed based on provisions in the
Federal Acquisition Regulation) to compensate the United
States for the use of any funds which a contractor has been
paid in excess of the amount to which the contractor was enti-
tled.

(2) If the executive agency determines that a proposal for set-
tlement of indirect costs submitted by a contractor includes a cost
determined to be unallowable in the case of such contractor before
the submission of such proposal, the executive agency shall assess
a penalty against the contractor in an amount equal to two times
the amount of the disallowed cost allocated to covered contracts for
which a proposal for settlement of indirect costs has been sub-
mitted.

(c) WAIVER OF PENALTY.—The Federal Acquisition Regulation
shall provide for a penalty under subsection (b) to be waived in the
case of a contractor’s proposal for settlement of indirect costs
when—

(1) the contractor withdraws the proposal before the formal
initiation of an audit of the proposal by the Federal Govern-
ment and resubmits a revised proposal;

(2) the amount of unallowable costs subject to the penalty
is insignificant; or

(3) the contractor demonstrates, to the contracting officer’s
satisfaction, that—

(A) it has established appropriate policies and per-
sonnel training and an internal control and review system
that provide assurances that unallowable costs subject to
penalties are precluded from being included in the contrac-
tor’s proposal for settlement of indirect costs; and

(B) the unallowable costs subject to the penalty were
inadvertently incorporated into the proposal.

(d) APPLICABILITY OF CONTRACT DISPUTES PROCEDURE TO DIis-
ALLOWANCE OF COST AND ASSESSMENT OF PENALTY.—An action of
an executive agency under subsection (a) or (b)—

(1) shall be considered a final decision for the purposes of
section 6 of the Contract Disputes Act of 1978 (41 U.S.C. 605);
and

(2) is appealable in the manner provided in section 7 of
such Act (41 U.S.C. 606).

(e) SpECIFIC COoSTS NOT ALLOWABLE.—(1) The following costs
are not allowable under a covered contract:

(A) Costs of entertainment, including amusement, diver-
sion, and social activities, and any costs directly associated
with such costs (such as tickets to shows or sports events,
meals, lodging, rentals, transportation, and gratuities).

(B) Costs incurred to influence (directly or indirectly) legis-
lative action on any matter pending before Congress, a State

March 2, 2004
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lsegislature, or a legislative body of a political subdivision of a
tate.

(C) Costs incurred in defense of any civil or criminal fraud
proceeding or similar proceeding (including filing of any false
certification) brought by the United States where the con-
tractor is found liable or had pleaded nolo contendere to a
charge of fraud or similar proceeding (including filing of a false
certification).

(D) Payments of fines and penalties resulting from viola-
tions of, or failure to comply with, Federal, State, local, or for-
eign laws and regulations, except when incurred as a result of
compliance with specific terms and conditions of the contract
or specific written instructions from the contracting officer au-
thorizing in advance such payments in accordance with appli-
cable provisions of the Federal Acquisition Regulation.

(E) Costs of membership in any social, dining, or country
club or organization.

(F) Costs of alcoholic beverages.

(G) Contributions or donations, regardless of the recipient.

(H) Costs of advertising designed to promote the contractor
or its products.

(I) Costs of promotional items and memorabilia, including
models, gifts, and souvenirs.

(J) Costs for travel by commercial aircraft which exceed
the amount of the standard commercial fare.

(K) Costs incurred in making any payment (commonly
known as a “golden parachute payment”) which is—

(i) in an amount in excess of the normal severance pay
paid by the contractor to an employee upon termination of
employment; and

(i1) is paid to the employee contingent upon, and fol-
lowing, a change in management control over, or owner-
ship of, the contractor or a substantial portion of the con-
tractor’s assets.

(L) Costs of commercial insurance that protects against the
costs of the contractor for correction of the contractor’s own de-
fects in materials or workmanship.

(M) Costs of severance pay paid by the contractor to for-
eign nationals employed by the contractor under a service con-
tract performed outside the United States, to the extent that
the amount of severance pay paid in any case exceeds the
amount paid in the industry involved under the customary or
prevailing practice for firms in that industry providing similar
services in the United States, as determined under the Federal
Acquisition Regulation.

(N) Costs of severance pay paid by the contractor to a for-
eign national employed by the contractor under a service con-
tract performed in a foreign country if the termination of the
employment of the foreign national is the result of the closing
of, or the curtailment of activities at, a United States facility
in that country at the request of the government of that coun-
try.

(O) Costs incurred by a contractor in connection with any
criminal, civil, or administrative proceeding commenced by the
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United States or a State, to the extent provided in subsection
(k).

(2)(A) Pursuant to the Federal Acquisition Regulation and sub-
ject to the availability of appropriations, an executive agency, in
awarding a covered contract, may waive the application of the pro-
visions of paragraphs (1)(M) and (1)(N) to that contract if the exec-
utive agency determines that—

(i) the application of such provisions to the contract would
adversely affect the continuation of a program, project, or ac-
tivity that provides significant support services for employees
of the executive agency posted outside the United States;

(i) the contractor has taken (or has established plans to
take) appropriate actions within the contractor’s control to
minimize the amount and number of incidents of the payment
of severance pay by the contractor to employees under the con-
tract who are foreign nationals; and

(iii) the payment of severance pay is necessary in order to
comply with a law that is generally applicable to a significant
number of businesses in the country in which the foreign na-
tional receiving the payment performed services under the con-
tract or is necessary to comply with a collective bargaining
agreement.

(B) An executive agency shall include in the solicitation for a
covered contract a statement indicating—

(i) that a waiver has been granted under subparagraph (A)
for the contract; or

(i1)) whether the executive agency will consider granting
such a waiver, and, if the executive agency will consider grant-
ing a waiver, the criteria to be used in granting the waiver.

(C) An executive agency shall make the final determination re-
garding whether to grant a waiver under subparagraph (A) with re-
spect to a covered contract before award of the contract.

(3) The provisions of the Federal Acquisition Regulation imple-
menting this section may establish appropriate definitions, exclu-
sions, limitations, and qualifications. Any submission by a con-
tractor of costs which are incurred by the contractor and which are
claimed to be allowable under Department of Energy management
and operating contracts shall be considered a “proposal for settle-
ment of indirect costs incurred by the contractor for any period
after such costs have been accrued”, as used in this section.

(f) REQUIRED REGULATIONS.—(1) The Federal Acquisition Regu-
lation shall contain provisions on the allowability of contractor
costs. Such provisions shall define in detail and in specific terms
those costs which are unallowable, in whole or in part, under cov-
ered contracts. The regulations shall, at a minimum, clarify the
cost principles applicable to contractor costs of the following:

(A) Air shows.

(B) Membership in civic, community, and professional or-
ganizations.

(C) Recruitment.

(D) Employee morale and welfare.

(E) Actions to influence (directly or indirectly) executive
branch action on regulatory and contract matters (other than
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costs incurred in regard to contract proposals pursuant to solic-
ited or unsolicited bids).

(F) Community relations.

(G) Dining facilities.

(H) Professional and consulting services, including legal
services.

(I) Compensation.

(J) Selling and marketing.

(K) Travel.

(L) Public relations.

(M) Hotel and meal expenses.

(N) Expense of corporate aircraft.

(O) Company-furnished automobiles.

(P) Advertising.

(Q) Conventions.

(2) The Federal Acquisition Regulation shall require that a
contracting officer not resolve any questioned costs until the con-
tracting officer has obtained—

d(A) adequate documentation with respect to such costs;
an
(B) the opinion of the contract auditor on the allowability
of such costs.

(8) The Federal Acquisition Regulation shall provide that, to
the maximum extent practicable, a contract auditor be present at
any negotiation or meeting with the contractor regarding a deter-
mination of the allowability of indirect costs of the contractor.

(4) The Federal Acquisition Regulation shall require that all
categories of costs designated in the report of a contract auditor as
questioned with respect to a proposal for settlement be resolved in
such a manner that the amount of the individual questioned costs
that are paid will be reflected in the settlement.

(g) APPLICABILITY OF REGULATIONS TO SUBCONTRACTORS.—The
regulations referred to in subsections (e) and (f)(1) shall require
prime contractors of a covered contract, to the maximum extent
practicable, to apply the provisions of such regulations to all sub-
contractors of the covered contract.

(h) CONTRACTOR CERTIFICATION REQUIRED.—(1) A proposal for
settlement of indirect costs applicable to a covered contract shall
include a certification by an official of the contractor that, to the
best of the certifying official’s knowledge and belief, all indirect
costs included in the proposal are allowable. Any such certification
shall be in a form prescribed in the Federal Acquisition Regulation.

(2) An executive agency may, in an exceptional case, waive the
requirement for certification under paragraph (1) in the case of any
contract if the agency—

(A) determines in such case that it would be in the interest
of the United States to waive such certification; and

(B) states in writing the reasons for that determination
and makes such determination available to the public.

(i) PENALTIES FOR SUBMISSION OF COST KNOWN AS NOT ALLOW-
ABLE.—The submission to an executive agency of a proposal for set-
tlement of costs for any period after such costs have been accrued
that includes a cost that is expressly specified by statute or regula-
tion as being unallowable, with the knowledge that such cost is un-
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allowable, shall be subject to the provisions of section 287 of title
18, United States Code, and section 3729 of title 31, United States
Code.

(j) CONTRACTOR TO HAVE BURDEN OF PROOF.—In a proceeding
before a board of contract appeals, the United States Court of Fed-
eral Claims, or any other Federal court in which the reasonable-
ness of indirect costs for which a contractor seeks reimbursement
from the United States is in issue, the burden of proof shall be
upon the contractor to establish that those costs are reasonable.

(k) PROCEEDING C0STS NOT ALLOWABLE.—(1) Except as other-
wise provided in this subsection, costs incurred by a contractor in
connection with any criminal, civil, or administrative proceeding
commenced by the United States or a State are not allowable as
reimbursable costs under a covered contract if the proceeding (A)
relates to a violation of, or failure to comply with, a Federal or
State statute or regulation, and (B) results in a disposition de-
scribed in paragraph (2).

(2) A disposition referred to in paragraph (1)(B) is any of the
following:

(A) In the case of a criminal proceeding, a conviction (in-
cluding a conviction pursuant to a plea of nolo contendere) by
reason of the violation or failure referred to in paragraph (1).

(B) In the case of a civil or administrative proceeding in-
volving an allegation of fraud or similar misconduct, a deter-
mination of contractor liability on the basis of the violation or
failure referred to in paragraph (1).

(C) In the case of any civil or administrative proceeding,
the imposition of a monetary penalty by reason of the violation
or failure referred to in paragraph (1).

(D) A final decision—

(i) to debar or suspend the contractor,
(i1) to rescind or void the contract, or
(iii) to terminate the contract for default,

by reason of the violation or failure referred to in paragraph

(1).

(E) A disposition of the proceeding by consent or com-
promise if such action could have resulted in a disposition de-
scribed in subparagraph (A), (B), (C), or (D).

(3) In the case of a proceeding referred to in paragraph (1) that
is commenced by the United States and is resolved by consent or
compromise pursuant to an agreement entered into by a contractor
and the United States, the costs incurred by the contractor in con-
nection with such proceeding that are otherwise not allowable as
reimbursable costs under such paragraph may be allowed to the ex-
tent specifically provided in such agreement.

(4) In the case of a proceeding referred to in paragraph (1) that
is commenced by a State, the executive agency that awarded the
covered contract involved in the proceeding may allow the costs in-
curred by the contractor in connection with such proceeding as re-
imbursable costs if the executive agency determines, in accordance
with the Federal Acquisition Regulation, that the costs were in-
curred as a result of (A) a specific term or condition of the contract,
or (B) specific written instructions of the executive agency.
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(5)(A) Except as provided in subparagraph (C), costs incurred
by a contractor in connection with a criminal, civil, or administra-
tive proceeding commenced by the United States or a State in con-
nection with a covered contract may be allowed as reimbursable
costs under the contract if such costs are not disallowable under
paragraph (1), but only to the extent provided in subparagraph (B).

(B)@) The amount of the costs allowable under subparagraph
(A) in any case may not exceed the amount equal to 80 percent of
the amount of the costs incurred, to the extent that such costs are
determined to be otherwise allowable and allocable under the Fed-
eral Acquisition Regulation.

(i1) Regulations issued for the purpose of clause (i) shall pro-
vide for appropriate consideration of the complexity of procurement
litigation, generally accepted principles governing the award of
legal fees in civil actions involving the United States as a party,
and such other factors as may be appropriate.

(C) In the case of a proceeding referred to in subparagraph (A),
contractor costs otherwise allowable as reimbursable costs under
this paragraph are not allowable if (i) such proceeding involves the
same contractor misconduct alleged as the basis of another crimi-
nal, civil, or administrative proceeding, and (ii) the costs of such
other proceeding are not allowable under paragraph (1).

(6) In this subsection:

(A) The term “proceeding” includes an investigation.
(B) The term “costs”, with respect to a proceeding—

(i) means all costs incurred by a contractor, whether
be%)re or after the commencement of any such proceeding;
an

(i1) includes—

(I) administrative and clerical expenses;

(IT) the cost of legal services, including legal serv-
ices performed by an employee of the contractor;

(ITT) the cost of the services of accountants and
consultants retained by the contractor; and

(IV) the pay of directors, officers, and employees of
the contractor for time devoted by such directors, offi-
cers, and employees to such proceeding.

(C) The term “penalty” does not include restitution, reim-
bursement, or compensatory damages.

(1) CovERED CONTRACT DEFINED.—(1) In this section, the term
“covered contract” means a contract for an amount in excess of
$500,000 that is entered into by an executive agency, except that
such term does not include a fixed-price contract without cost in-
centives or any firm, fixed price contract for the purchase of com-
mercial items.

(2) Effective on October 1 of each year that is divisible by five,
the amount set forth in paragraph (1) shall be adjusted to the
equivalent amount in constant fiscal year 1994 dollars. An amount,
as so adjusted, that is not evenly divisible by $50,000 shall be
rounded to the nearest multiple of $50,000. In the case of an
amount that is evenly divisible by $25,000 but is not evenly divis-
ible by $50,000, the amount shall be rounded to the next higher
multiple of $50,000.

(m) OTHER DEFINITIONS.—In this section:
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(1) The term “compensation”, for a fiscal year, means the
total amount of wages, salary, bonuses and deferred compensa-
tion for the fiscal year, whether paid, earned, or otherwise ac-
cruing, as recorded in an employer’s cost accounting records for
the fiscal year.

(2) The term “senior executives”, with respect to a con-
tractor, means the five most highly compensated employees in
management positions at each home office and each segment
of the contractor.

(8) The term “fiscal year” means a fiscal year established
by a contractor for accounting purposes.

SEC. 307. [41 U.S.C. 257] ADMINISTRATIVE DETERMINATIONS AND DEL-
EGATIONS.

(a) Determinations and decisions provided in this Act to be
made by the Administrator or other agency head shall be final.
Such determinations or decisions may be made with respect to indi-
vidual purchases or contracts, or except for determinations or deci-
sions under sections 303, 303A, and 303B, with respect to classes
of purchases or contracts. Except as provided in section 303(d)(2),
of this section, and except as provided in section 205(d) with re-
spect to the Administrator, the agency head is authorized to dele-
gate his powers provided by this Act, including the making of such
determinations and decisions, in his discretion and subject to his
direction, to any other officer or officers or officials of the agency.

(b) Each determination or decision required by section 304 or
by section 305(d) shall be based upon written findings made by the
official making such determination, which findings shall be final
and shall be available within the agency for a period of at least six
years following the date of the determination.

[SEC. 308. Repealed.]

SEC. 309. [41 U.S.C. 2591 DEFINITIONS.

As used in this title—

(a) The term “agency head” shall mean the head or any assist-
ant head of any executive agency, and may at the option of the Ad-
ministrator include the chief official of any principal organizational
unit of the General Services Administration.

(b) The term “competitive procedures” means procedures under
which an executive agency enters into a contract pursuant to full
and open competition. Such term also includes—

(1) procurement of architectural or engineering services
conducted in accordance with title IX of this Act (40 U.S.C. 541
et seq.);

(2) the competitive selection of basic research proposals re-
sulting from a general solicitation and the peer review or sci-
entific review (as appropriate) of such proposals; and

(3) the procedures established by the Administrator for the
multiple awards schedule program of the General Services Ad-
ministration if—

(A) participation in the program has been open to all
responsible sources; and

(B) orders and contracts under such procedures result
in the lowest overall cost alternative to meet the needs of
the Government,;
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(4) procurements conducted in furtherance of section 15 of
the Small Business Act (15 U.S.C. 644) as long as all respon-
sible business concerns that are entitled to submit offers for
such procurements are permitted to compete; and

(5) a competitive selection of research proposals resulting
from a general solicitation and peer review or scientific review
(as appropriate) solicited pursuant to section 9 of the Small
Business Act (15 U.S.C. 638).

(c) The following terms have the meanings provided such terms
in section 4 of the Office of Federal Procurement Policy Act (41
U.S.C. 403):

(1) The term “procurement”.

(2) The term “procurement system”.

(3) The term “standards”.

(4) The term “full and open competition”.

(5) The term “responsible source”.

(6) The term “technical data”.

(7) The term “major system”.

(8) The term “item”.

(9) The term “item of supply”.

(10) The term “supplies”.

(11) The term “commercial item”.

(12) The term “nondevelopmental item”.

(13) The term “commercial component”.

(14) The term “component”.

(d)(1) The term “simplified acquisition threshold” has the
meaning provided that term in section 4 of the Office of Federal
Procurement Policy Act (41 U.S.C. 403), except that, in the case of
any contract to be awarded and performed, or purchase to be made,
outside the United States in support of a contingency operation or
a humanitarian or peacekeeping operation, the term means an
amount equal to two times the amount specified for that term in
section 4 of such Act.

(2) In paragraph (1):

(A) The term “contingency operation” has the meaning
given such term in section 101(a) of title 10, United States
Code.

(B) The term “humanitarian or peacekeeping operation”
means a military operation in support of the provision of hu-
manitarian or foreign disaster assistance or in support of a
peacekeeping operation under chapter VI or VII of the Charter
of the United Nations. The term does not include routine train-
ing, force rotation, or stationing.

(e) The term “Federal Acquisition Regulation” means the Fed-
eral Acquisition Regulation issued pursuant to section 25(c)(1) of
the Office of Federal Procurement Policy Act (41 U.S.C. 421(c)(1)).

SEC. 310. [41 U.S.C. 260] STATUTES NOT APPLICABLE.

Sections 3709, 3710, and 3735 of the Revised Statutes, as
amended, shall not apply to the procurement of property or services
made by an executive agency pursuant to this chapter. Any provi-
sion of law which authorizes an executive agency (other than an ex-
ecutive agency which is exempted from the provisions of this chap-
ter by section 302(a) of this title), to procure any property or serv-
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ices without advertising or without regard to said section 5 shall

be construed to authorize the procurement of such property or serv-

ices pursuant to the provisions of this title relating to procedures

other than sealed-bid procedures.

SEC. 311. [41 U.S.C. 261] ASSIGNMENT AND DELEGATION OF PROCURE-
MENT FUNCTIONS AND RESPONSIBILITIES.

(a) IN GENERAL.—Except to the extent expressly prohibited by
another provision of law, the head of an executive agency may dele-
gate to any other officer or official of that agency, any power under
this title.

(b) PROCUREMENTS FOR OR WITH OTHER AGENCIES.—Subject to
subsection (a), to facilitate the procurement of property and serv-
ices covered by this title by each executive agency for any other ex-
ecutive agency, and to facilitate joint procurement by those execu-
tive agencies—

(1) the head of an executive agency may delegate functions
and assign responsibilities relating to procurement to any offi-
cer or employee within such agency;

(2) the heads of two or more executive agencies may by
agreement delegate procurement functions and assign procure-
ment responsibilities, consistent with section 1535 of title 31,
United States Code, and regulations issued under section 1074
of the Federal Acquisition Streamlining Act of 1994, from one
executive agency to another of those executive agencies or to
an officer or civilian employee of another of those executive
agencies; and

(3) the heads of two or more executive agencies may estab-
lish joint or combined offices to exercise procurement functions
and responsibilities.

SEC. 312. [41 U.S.C. 262] DETERMINATIONS AND DECISIONS.

(a) INDIVIDUAL OR CLASS DETERMINATIONS AND DECISIONS AU-
THORIZED.—Determinations and decisions required to be made
under this title by the head of an executive agency may be made
for an individual purchase or contract or, except to the extent ex-
pressly prohibited by another provision of law, for a class of pur-
chases or contracts. Such determinations and decisions are final.

(b) WRITTEN FINDINGS REQUIRED.—(1) Each determination
under section 305(d) or section 304C(c)(2)(B) shall be based on a
written finding by the person making the determination or deci-
sion. The finding shall set out facts and circumstances that support
the determination or decision.

(2) Each finding referred to in paragraph (1) is final.

(3) The head of an executive agency shall maintain for a period
of not less than 6 years a copy of each finding referred to in para-
graph (1) that is made by a person in that executive agency. The
period begins on the date of the determination or decision to which
the finding relates.
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SEC. 313. [41 U.S.C. 263] PERFORMANCE BASED MANAGEMENT: ACQUI-
SITION PROGRAMS. 10

(a) CONGRESSIONAL PoLicy.—It is the policy of Congress that
the head of each executive agency should achieve, on average, 90
percent of the cost and schedule goals established for major and
nonmajor acquisition programs of the agency without reducing the
performance or capabilities of the items being acquired.

(b) ESTABLISHMENT OF GOALS.—(1) The head of each executive
agency shall approve or define the cost, performance, and schedule
goals for major acquisition programs of the agency.

(2) The chief financial officer of an executive agency shall
evaluate the cost goals proposed for each major acquisition pro-
gram of the agency.

(c) IDENTIFICATION OF NONCOMPLIANT PROGRAMS.—Whenever
it is necessary to do so in order to implement the policy set out in
subsection (a), the head of an executive agency shall—

(1) determine whether there is a continuing need for pro-
grams that are significantly behind schedule, over budget, or
not(:1 in compliance with performance or capability requirements;
an

(2) identify suitable actions to be taken, including termi-
nation, with respect to such programs.

SEC. 314. [41 U.S.C. 264] RELATIONSHIP OF COMMERCIAL ITEM PROVI-
SIONS TO OTHER PROVISIONS OF LAW. 11

(a) APPLICABILITY OF TITLE.—Unless otherwise specifically pro-
vided, nothing in this section, section 314A, or section 314B shall
be construed as providing that any other provision of this title re-
lating to procurement is inapplicable to the procurement of com-
mercial items.

(b) LisT OF LAWS INAPPLICABLE TO CONTRACTS FOR THE ACQUI-
SITION OF COMMERCIAL ITEMS.—No contract for the procurement of
a commercial item entered into by the head of an executive agency

10 Section 313 was added by section 5051(a) of the Federal Acquisition Streamlining Act of
1994 (P.L. 103-355; 108 Stat. 3351). Subsections (c¢) and (d) of such section 5051 provide:

(¢) ENHANCED SYSTEM OF PERFORMANCE INCENTIVES.—Within one year after the date of the
enactment of this Act [Oct. 13, 1994], the Deputy Director for Management of the Office of Man-
agement and Budget, in consultation with appropriate officials in other departments and agen-
cies of the Federal Government, shall, to the maximum extent consistent with applicable law—

(1) establish policies and procedures for the heads of such departments and agencies to
designate acquisition positions and manage employees (including the accession, education,
training and career development of employees) in the designated acquisition positions; and

(2) review the incentives and personnel actions available to the heads of departments and
agencies of the Federal Government for encouraging excellence in the acquisition workforce
of the Federal Government and provide an enhanced system of incentives for the encourage-
ment of excellence in such workforce which—

(A) relates pay to performance (including the extent to which the performance of per-
sonnel in such workforce contributes to achieving the cost goals, schedule goals, and
performance goals established for acquisition programs pursuant to section 313(b) of the
Fegeral Property and Administrative Services Act of 1949, as added by subsection (a));
and

(B) provides for consideration, in personnel evaluations and promotion decisions, of
the extent to which the performance of personnel in such workforce contributes to
achieving such cost goals, schedule goals, and performance goals.

(d) RECOMMENDED LEGISLATION.—Not later than one year after the date of the enactment of
this Act [Oct. 13, 1994], the Administrator for Federal Procurement Policy shall submit to Con-
gress any recommended legislation that the Secretary considers necessary to carry out section
313 of the Federal Property and Administrative Services Act of 1949, as added by subsection
(a), and otherwise to facilitate and enhance management of Federal Government acquisition pro-
grams and the acquisition workforce of the Federal Government on the basis of performance.

11For a provision on regulations implementing sections 314 through 314B, see section 8002
of the Federal Acquisition Streamlining Act of 1994 (P.L. 103-355; 108 Stat. 3386), set forth
beginning on page 632.
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shall be subject to any law properly listed in the Federal Acquisi-

tion Regulation (pursuant to section 34 of the Office of Federal Pro-

curement Policy Act).

SEC. 314A. [41 U.S.C. 264a] DEFINITIONS RELATING TO PROCUREMENT
OF COMMERCIAL ITEMS.

As used in this title, the terms “commercial item”, “non-
developmental item”, “component”, and “commercial component”
have the meanings provided in section 4 of the Office of Federal
Procurement Policy Act.

SEC. 314B. [41 U.S.C. 264b] PREFERENCE FOR ACQUISITION OF COM-
MERCIAL ITEMS.

(a) PREFERENCE.—The head of each executive agency shall en-
sure that, to the maximum extent practicable—

(1) requirements of the executive agency with respect to a
procurement of supplies or services are stated in terms of—

(A) functions to be performed;
(B) performance required; or
(C) essential physical characteristics;

(2) such requirements are defined so that commercial
items or, to the extent that commercial items suitable to meet
the executive agency’s needs are not available, nonde-
velopmental items other than commercial items, may be pro-
cured to fulfill such requirements; and

(3) offerors of commercial items and nondevelopmental
items other than commercial items are provided an opportunity
to compete in any procurement to fill such requirements.

(b) IMPLEMENTATION.—The head of each executive agency shall
ensure that procurement officials in that executive agency, to the
maximum extent practicable—

(1) acquire commercial items or nondevelopmental items
other than commercial items to meet the needs of the executive
agency;

(2) require prime contractors and subcontractors at all lev-
els under the executive agency contracts to incorporate com-
mercial items or nondevelopmental items other than commer-
cial items as components of items supplied to the executive
agency;

(3) modify requirements in appropriate cases to ensure
that the requirements can be met by commercial items or, to
the extent that commercial items suitable to meet the execu-
tive agency’s needs are not available, nondevelopmental items
other than commercial items;

(4) state specifications in terms that enable and encourage
bidders and offerors to supply commercial items or, to the ex-
tent that commercial items suitable to meet the executive
agency’s needs are not available, nondevelopmental items other
than commercial items in response to the executive agency so-
licitations;

(5) revise the executive agency’s procurement policies,
practices, and procedures not required by law to reduce any
impediments in those policies, practices, and procedures to the
acquisition of commercial items; and
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(6) require training of appropriate personnel in the acqui-
sition of commercial items.

(c) PRELIMINARY MARKET RESEARCH.—(1) The head of an exec-
utive agency shall conduct market research appropriate to the
circumstances—

(A) before developing new specifications for a procurement
by that executive agency; and

(B) before soliciting bids or proposals for a contract in ex-
cess of the simplified acquisition threshold.

(2) The head of an executive agency shall use the results of
market research to determine whether there are commercial items
or, to the extent that commercial items suitable to meet the execu-
tive agency’s needs are not available, nondevelopmental items
other than commercial items available that—

(A) meet the executive agency’s requirements;

(B) could be modified to meet the executive agency’s re-
quirements; or

(C) could meet the executive agency’s requirements if those
requirements were modified to a reasonable extent.

(3) In conducting market research, the head of an executive
agency should not require potential sources to submit more than
the minimum information that is necessary to make the determina-
tions required in paragraph (2).

SEC. 315. [41 U.S.C. 265] CONTRACTOR EMPLOYEES: PROTECTION
FROM REPRISAL FOR DISCLOSURE OF CERTAIN INFOR-
MATION.

(a) PROHIBITION OF REPRISALS.—An employee of a contractor
may not be discharged, demoted, or otherwise discriminated
against as a reprisal for disclosing to a Member of Congress or an
authorized official of an executive agency or the Department of Jus-
tice information relating to a substantial violation of law related to
a contract (including the competition for or negotiation of a con-
tract).

(b) INVESTIGATION OF COMPLAINTS.—A person who believes
that the person has been subjected to a reprisal prohibited by sub-
section (a) may submit a complaint to the Inspector General of the
executive agency. Unless the Inspector General determines that the
complaint is frivolous, the Inspector General shall investigate the
complaint and, upon completion of such investigation, submit a re-
port of the findings of the investigation to the person, the con-
tractor concerned, and the head of the agency. In the case of an ex-
ecutive agency that does not have an Inspector General, the duties
of the Inspector General under this section shall be performed by
an official designated by the head of the executive agency.

(c) REMEDY AND ENFORCEMENT AUTHORITY.—(1) If the head of
an executive agency determines that a contractor has subjected a
person to a reprisal prohibited by subsection (a), the head of the
executive agency may take one or more of the following actions:

(A) Order the contractor to take affirmative action to abate
the reprisal.

(B) Order the contractor to reinstate the person to the po-
sition that the person held before the reprisal, together with
the compensation (including back pay), employment benefits,
and other terms and conditions of employment that would
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apII{)Iy to the person in that position if the reprisal had not been
taken.

(C) Order the contractor to pay the complainant an
amount equal to the aggregate amount of all costs and ex-
penses (including attorneys’ fees and expert witnesses’ fees)
that were reasonably incurred by the complainant for, or in
connection with, bringing the complaint regarding the reprisal,
as determined by the head of the executive agency.

(2) Whenever a person fails to comply with an order issued
under paragraph (1), the head of the executive agency shall file an
action for enforcement of such order in the United States district
court for a district in which the reprisal was found to have oc-
curred. In any action brought under this paragraph, the court may
grant appropriate relief, including injunctive relief and compen-
satory and exemplary damages.

(3) Any person adversely affected or aggrieved by an order
issued under paragraph (1) may obtain review of the order’s con-
formance with this subsection, and any regulations issued to carry
out this section, in the United States court of appeals for a circuit
in which the reprisal is alleged in the order to have occurred. No
petition seeking such review may be filed more than 60 days after
issuance of the order by the head of the agency. Review shall con-
form to chapter 7 of title 5, United States Code.

(d) CoNSTRUCTION.—Nothing in this section may be construed
to authorize the discharge of, demotion of, or discrimination
against an employee for a disclosure other than a disclosure pro-
tected by subsection (a) or to modify or derogate from a right or
remedy otherwise available to the employee.

(e) DEFINITIONS.—In this section:

(1) The term “contract” means a contract awarded by the
head of an executive agency.

(2) The term “contractor” means a person awarded a con-
tract with an executive agency.

(3) The term “Inspector General” means an Inspector Gen-
eral appointed under the Inspector General Act of 1978.

SEC. 316. [41 U.S.C. 266] MERIT-BASED AWARD OF GRANTS FOR RE-
SEARCH AND DEVELOPMENT.

(a) Poricy.—It is the policy of Congress that an executive
agency should not be required by legislation to award a new grant
for research, development, test, or evaluation to a non-Federal Gov-
ernment entity. It is further the policy of Congress that any pro-
gram, project, or technology identified in legislation be awarded
through merit-based selection procedures.

(b) RULE OF CONSTRUCTION.—A provision of law may not be
construed as requiring a new grant to be awarded to a specified
non-Federal Government entity unless that provision of law—

(1) specifically refers to this subsection;

(2) specifically identifies the particular non-Federal Gov-
ernment entity involved; and

(3) specifically states that the award to that entity is re-
quired by such provision of law in contravention of the policy
set forth in subsection (a).

(¢) NEW GRANT DEFINED.—For purposes of this section, a grant
is a new grant unless the work provided for in the grant is a con-
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tinuation of the work performed by the specified entity under a
preceding grant.

(d) INAPPLICABILITY TO CERTAIN GRANTS.—This section shall
not apply with respect to any grant that calls upon the National
Academy of Sciences to investigate, examine, or experiment upon
any subject of science or art of significance to an executive agency
and to report on such matters to Congress or any agency of the
Federal Government.

SEC. 317. [41 U.S.C. 266a] SHARE-IN-SAVINGS CONTRACTS.

(a) AUTHORITY To ENTER INTO SHARE-IN-SAVINGS CON-
TRACTS.—(1) The head of an executive agency may enter into a
share-in-savings contract for information technology (as defined in
section 11101(6) of title 40, United States Code) in which the Gov-
ernment awards a contract to improve mission-related or adminis-
trative processes or to accelerate the achievement of its mission
and share with the contractor in savings achieved through contract
performance.

(2)(A) Except as provided in subparagraph (B), a share-in-sav-
ings contract shall be awarded for a period of not more than five
years.

(B) A share-in-savings contract may be awarded for a period
greater than five years, but not more than 10 years, if the head of
the agency determines in writing prior to award of the contract
that—

(i) the level of risk to be assumed and the investment to
be undertaken by the contractor is likely to inhibit the govern-
ment from obtaining the needed information technology com-
petitively at a fair and reasonable price if the contract is lim-
ited in duration to a period of five years or less; and

(i) usage of the information technology to be acquired is
likely to continue for a period of time sufficient to generate
reasonable benefit for the government.

(3) Contracts awarded pursuant to the authority of this section
shall, to the maximum extent practicable, be performance-based
contracts that identify objective outcomes and contain performance
standards that will be used to measure achievement and mile-
stones that must be met before payment is made.

(4) Contracts awarded pursuant to the authority of this section
shall include a provision containing a quantifiable baseline that is
to be the basis upon which a savings share ratio is established that
governs the amount of payment a contractor is to receive under the
contract. Before commencement of performance of such a contract,
the senior procurement executive of the agency shall determine in
writing that the terms of the provision are quantifiable and will
likely yield value to the Government.

(5)(A) The head of the agency may retain savings realized
through the use of a share-in-savings contract under this section
that are in excess of the total amount of savings paid to the con-
tractor under the contract, but may not retain any portion of such
savings that is attributable to a decrease in the number of civilian
employees of the Federal Government performing the function. Ex-
cept as provided in subparagraph (B), savings shall be credited to
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the appropriation or fund against which charges were made to
carry out the contract and shall be used for information technology.
b 1fB) Amounts retained by the agency under this subsection
shall—

(i) without further appropriation, remain available until
expended; and

(ii) be applied first to fund any contingent liabilities associ-
ated with share-in-savings procurements that are not fully
funded.

(b) CANCELLATION AND TERMINATION.—(1) If funds are not
made available for the continuation of a share-in-savings contract
entered into under this section in a subsequent fiscal year, the con-
tract shall be canceled or terminated. The costs of cancellation or
termination may be paid out of—

(A) appropriations available for the performance of the
contract;

(B) appropriations available for acquisition of the informa-
tion technology procured under the contract, and not otherwise
obligated; or

(C) funds subsequently appropriated for payments of costs
of cancellation or termination, subject to the limitations in
paragraph (3).

(2) The amount payable in the event of cancellation or termi-
nation of a share-in-savings contract shall be negotiated with the
contractor at the time the contract is entered into.

(8)(A) Subject to subparagraph (B), the head of an executive
agency may enter into share-in-savings contracts under this section
in any given fiscal year even if funds are not made specifically
available for the full costs of cancellation or termination of the con-
tract if funds are available and sufficient to make payments with
respect to the first fiscal year of the contract and the following con-
ditions are met regarding the funding of cancellation and termi-
nation liability:

(i) The amount of unfunded contingent liability for the con-
tract does not exceed the lesser of—

(I) 25 percent of the estimated costs of a cancellation
or termination; or
(ID) $5,000,000.

(ii) Unfunded contingent liability in excess of $1,000,000
has been approved by the Director of the Office of Management
and Budget or the Director’s designee.

(B) The aggregate number of share-in-savings contracts that
may be entered into under subparagraph (A) by all executive agen-
cies to which this chapter applies in a fiscal year may not exceed
5 in each of fiscal years 2003, 2004, and 2005.

(c) DEFINITIONS.—In this section:

(1) The term “contractor” means a private entity that en-
ters into a contract with an agency.

(2) The term “savings” means—

(A) monetary savings to an agency; or

(B) savings in time or other benefits realized by the
agency, including enhanced revenues (other than enhanced
revenues from the collection of fees, taxes, debts, claims, or
other amounts owed the Federal Government).
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(3) The term “share-in-savings contract” means a contract
under which—
(A) a contractor provides solutions for—

(i) improving the agency’s mission-related or ad-
ministrative processes; or

(ii) accelerating the achievement of agency mis-
sions; and
(B) the head of the agency pays the contractor an

amount equal to a portion of the savings derived by the
agency from—

(i) any improvements in mission-related or admin-
istrative processes that result from implementation of
the solution; or

(i) acceleration of achievement of agency mis-
sions.

(d) TERMINATION.—No share-in-savings contracts may be en-
tered into under this section after September 30, 2005.

* * & * * * &

March 2, 2004



