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of fiscal years 2002 and 2003. Such sums shall remain available
until expended.

(g) ALLOCATION OF FUNDS.—
(1) FISCAL YEAR 2002.—Subject to subsection (h), the Ad-

ministrator shall use the amounts appropriated to carry out
this section for fiscal year 2002 for making grants to munici-
palities and municipal entities under subsection (a)(2), in ac-
cordance with the criteria set forth in subsection (b).

(2) FISCAL YEAR 2003.—Subject to subsection (h), the Ad-
ministrator shall use the amounts appropriated to carry out
this section for fiscal year 2003 as follows:

(A) Not to exceed $250,000,000 for making grants to
municipalities and municipal entities under subsection
(a)(2), in accordance with the criteria set forth in sub-
section (b).

(B) All remaining amounts for making grants to States
under subsection (a)(1), in accordance with a formula to be
established by the Administrator, after providing notice
and an opportunity for public comment, that allocates to
each State a proportional share of such amounts based on
the total needs of the State for municipal combined sewer
overflow controls and sanitary sewer overflow controls
identified in the most recent survey conducted pursuant to
section 516(b)(1).

(h) ADMINISTRATIVE EXPENSES.—Of the amounts appropriated
to carry out this section for each fiscal year—

(1) the Administrator may retain an amount not to exceed
1 percent for the reasonable and necessary costs of admin-
istering this section; and

(2) the Administrator, or a State, may retain an amount
not to exceed 4 percent of any grant made to a municipality or
municipal entity under subsection (a), for the reasonable and
necessary costs of administering the grant.
(i) REPORTS.—Not later than December 31, 2003, and periodi-

cally thereafter, the Administrator shall transmit to Congress a re-
port containing recommended funding levels for grants under this
section. The recommended funding levels shall be sufficient to en-
sure the continued expeditious implementation of municipal com-
bined sewer overflow and sanitary sewer overflow controls nation-
wide.
(33 U.S.C. 1301)

TITLE III—STANDARDS AND ENFORCEMENT

EFFLUENT LIMITATIONS

SEC. 301. (a) Except as in compliance with this section and sec-
tions 302, 306, 307, 318, 402, and 404 of this Act, the discharge of
any pollutant by any person shall be unlawful.

(b) In order to carry out the objective of this Act there shall
be achieved—

(1)(A) not later than July 1, 1977, effluent limitations for
point sources, other than publicly owned treatment works, (i)
which shall require the application of the best practicable con-
trol technology currently available as defined by the Adminis-
trator pursuant to section 304(b) of this Act, or (ii) in the case
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of a discharge into a publicly owned treatment works which
meets the requirements of subparagraph (B) of this paragraph,
which shall require compliance with any applicable
pretreatment requirements and any requirements under sec-
tion 307 of this Act; and

(B) for publicly owned treatment works in existence on
July 1, 1977, or approved pursuant to section 203 of this Act
prior to June 30, 1974 (for which construction must be com-
pleted within four years of approval), effluent limitations based
upon secondary treatment as defined by the Administrator
pursuant to section 304(d)(1) of this Act; or,

(C) not later than July 1, 1977, any more stringent limita-
tion, including those necessary to meet water quality stand-
ards, treatment standards, or schedule of compliance, estab-
lished pursuant to any State law or regulations, (under author-
ity preserved by section 510) or any other Federal law or regu-
lation, or required to implement any applicable water quality
standard established pursuant to this Act.

(2)(A) for pollutants identified in subparagraphs (C), (D),
and (F) of this paragraph, effluent limitations for categories
and classes of point sources, other than publicly owned treat-
ment works, which (i) shall require application of the best
available technology economically achievable for such category
or class, which will result in reasonable further progress to-
ward the national goal of eliminating the discharge of all pol-
lutants, as determined in accordance with regulations issued
by the Administrator pursuant to section 304(b)(2) of this Act,
which such effluent limitations shall require the elimination of
discharges of all pollutants if the Administrator finds, on the
basis of information available to him (including information de-
veloped pursuant to section 315), that such elimination is tech-
nologically and economically achievable for category or class of
point sources as determined in accordance with regulations
issued by the Administrator pursuant to section 304(b)(2) of
this Act, or (ii) in the case of the introduction of a pollutant
into a publicly owned treatment works which meets the re-
quirements of subparagraph (B) of this paragraph, shall re-
quire compliance with any applicable pretreatment require-
ments and any other requirement under section 307 of this
Act;

[(B) subparagraph (B) repealed by section 21(b) of P.L. 97–
117.]

(C) with respect to all toxic pollutants referred to in table
1 of Committee Print Numbered 95–30 of the Committee on
Public Works and Transportation of the House of Representa-
tives compliance with effluent limitations in accordance with
subparagraph (A) of this paragraph as expeditiously as prac-
ticable but in no case later than three years after the date such
limitations are promulgated under section 304(b), and in no
case later than March 31, 1989;

(D) for all toxic pollutants listed under paragraph (1) of
subsection (a) of section 307 of this Act which are not referred
to in subparagraph (C) of this paragraph compliance with efflu-
ent limitation in accordance with subparagraph (A) of this
paragraph as expeditiously as practicable, but in no case later
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than three years after the date such limitations are promul-
gated under section 304(b), and in no case later than March
31, 1989;

(E) as expeditiously as practicable but in no case later
than three years after the date such limitations are promul-
gated under section 304(b), and in no case later than March
31, 1989, compliance with effluent limitations for categories
and classes of point sources, other than publicly owned treat-
ment works, which in the case of pollutants identified pursuant
to section 304(a)(4) of this Act shall require application of the
best conventional pollutant control technology as determined in
accordance with regulations issued by the Administrator pur-
suant to section 304(b)(4) of this Act; and

(F) for all pollutants (other than those subject to subpara-
graphs (C), (D), or (E) of this paragraph) compliance with efflu-
ent limitations in accordance with subparagraph (A) of this
paragraph as expeditiously as practicable but in no case later
than 3 years after the date such limitations are established,
and in no case later than March 31, 1989.

(3)(A) for effluent limitations under paragraph (1)(A)(i) of
this subsection promulgated after January 1, 1982, and requir-
ing a level of control substantially greater or based on fun-
damentally different control technology than under permits for
an industrial category issued before such date, compliance as
expeditiously as practicable but in no case later than three
years after the date such limitations are promulgated under
section 304(b), and in no case later than March 31, 1989; and

(B) for any effluent limitation in accordance with para-
graph (1)(A)(i), (2)(A)(i), or (2)(E) of this subsection established
only on the basis of section 402(a)(1) in a permit issued after
enactment of the Water Quality Act of 1987, compliance as ex-
peditiously as practicable but in no case later than three years
after the date such limitations are established, and in no case
later than March 31, 1989.
(c) The Administrator may modify the requirements of sub-

section (b)(2)(A) of this section with respect to any point source for
which a permit application is filed after July 1, 1977, upon a show-
ing by the owner or operator of such point source satisfactory to the
Administrator that such modified requirements (1) will represent
the maximum use of technology within the economic capability of
the owner or operator; and (2) will result in reasonable further
progress toward the elimination of the discharge of pollutants.

(d) Any effluent limitation required by paragraph (2) of sub-
section (b) of this section shall be reviewed at least every five years
and, if appropriate, revised pursuant to the procedure established
under such paragraph.

(e) Effluent limitations established pursuant to this section or
section 302 of this Act shall be applied to all point sources of dis-
charge of pollutants in accordance with the provisions of this Act.

(f) Notwithstanding any other provisions of this Act it shall be
unlawful to discharge any radiological, chemical, or biological war-
fare agent, any high-level radioactive waste, or any medical waste,
into the navigable waters.

(g) MODIFICATIONS FOR CERTAIN NONCONVENTIONAL POLLUT-
ANTS.—
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(1) GENERAL AUTHORITY.—The Administrator, with the
concurrence of the State, may modify the requirements of sub-
section (b)(2)(A) of this section with respect to the discharge
from any point source of ammonia, chlorine, color, iron, and
total phenols (4AAP) (when determined by the Administrator
to be a pollutant covered by subsection (b)(2)(F)) and any other
pollutant which the Administrator lists under paragraph (4) of
this subsection.

(2) REQUIREMENTS FOR GRANTING MODIFICATIONS.—A
modification under this subsection shall be granted only upon
a showing by the owner or operator of a point source satisfac-
tory to the Administrator that—

(A) such modified requirements will result at a min-
imum in compliance with the requirements of subsection
(b)(1)(A) or (C) of this section, whichever is applicable;

(B) such modified requirements will not result in any
additional requirements on any other point or nonpoint
source; and

(C) such modification will not interfere with the at-
tainment or maintenance of that water quality which shall
assure protection of public water supplies, and the protec-
tion and propagation of a balanced population of shellfish,
fish, and wildlife, and allow recreational activities, in and
on the water and such modification will not result in the
discharge of pollutants in quantities which may reasonably
be anticipated to pose an unacceptable risk to human
health or the environment because of bioaccumulation,
persistency in the environment, acute toxicity, chronic tox-
icity (including carcinogenicity, mutagenicity or
teratogenicity), or synergistic propensities.
(3) LIMITATION ON AUTHORITY TO APPLY FOR SUBSECTION (c)

MODIFICATION.—If an owner or operator of a point source ap-
plies for a modification under this subsection with respect to
the discharge of any pollutant, such owner or operator shall be
eligible to apply for modification under subsection (c) of this
section with respect to such pollutant only during the same
time-period as he is eligible to apply for a modification under
this subsection.

(4) PROCEDURES FOR LISTING ADDITIONAL POLLUTANTS.—
(A) GENERAL AUTHORITY.—Upon petition of any per-

son, the Administrator may add any pollutant to the list
of pollutants for which modification under this section is
authorized (except for pollutants identified pursuant to
section 304(a)(4) of this Act, toxic pollutants subject to sec-
tion 307(a) of this Act, and the thermal component of dis-
charges) in accordance with the provisions of this para-
graph.

(B) REQUIREMENTS FOR LISTING.—
(i) SUFFICIENT INFORMATION.—The person peti-

tioning for listing of an additional pollutant under this
subsection shall submit to the Administrator sufficient
information to make the determinations required by
this subparagraph.

(ii) TOXIC CRITERIA DETERMINATION.—The Admin-
istrator shall determine whether or not the pollutant
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meets the criteria for listing as a toxic pollutant under
section 307(a) of this Act.

(iii) LISTING AS TOXIC POLLUTANT.—If the Admin-
istrator determines that the pollutant meets the cri-
teria for listing as a toxic pollutant under section
307(a), the Administrator shall list the pollutant as a
toxic pollutant under section 307(a).

(iv) NONCONVENTIONAL CRITERIA DETERMINA-
TION.—If the Administrator determines that the pol-
lutant does not meet the criteria for lising as a toxic
pollutant under such section and determines that ade-
quate test methods and sufficient data are available to
make the determinations required by paragraph (2) of
this subsection with respect to the pollutant, the Ad-
ministrator shall add the pollutant to the list of pollut-
ants specified in paragraph (1) of this subsection for
which modifications are authorized under this sub-
section.
(C) REQUIREMENTS FOR FILING OF PETITIONS.—A peti-

tion for lising of a pollutant under this paragraph—
(i) must be filed not later than 270 days after the

date of promulgation of an applicable effluent guide-
line under section 304;

(ii) may be filed before promulgation of such
guideline; and

(iii) may be filed with an application for a modi-
fication under paragraph (1) with respect to the dis-
charge of such pollutant.
(D) DEADLINE FOR APPROVAL OF PETITION.—A decision

to add a pollutant to the list of pollutants for which modi-
fications under this subsection are authorized must be
made within 270 days after the date of promulgation of an
applicable effluent guideline under section 304.

(E) BURDEN OF PROOF.—The burden of proof for mak-
ing the determinations under subparagraph (B) shall be on
the petitioner.
(5) REMOVAL OF POLLUTANTS.—The Administrator may re-

move any pollutant from the list of pollutants for which modi-
fications are authorized under this subsection if the Adminis-
trator determines that adequate test methods and sufficient
data are no longer available for determining whether or not
modifications may be granted with respect to such pollutant
under paragraph (2) of this subsection.
(h) The Administrator, with the concurrence of the State, may

issue a permit under section 402 which modifies the requirements
of subsection (b)(1)(B) of this section with respect to the discharge
of any pollutant from a publicly owned treatment works into ma-
rine waters, if the applicant demonstrates to the satisfaction of the
Administrator that—

(1) there is an applicable water quality standard specific to
the pollutant for which the modification is requested, which
has been identified under section 304(a)(6) of this Act;

(2) the discharge of pollutants in accordance with such
modified requirements will not interfere, alone or in combina-
tion with pollutants from other sources, with the attainment or
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maintenance of that water quality which assures protection of
public water supplies and the protection and propagation of a
balanced, indigenous population of shellfish, fish and wildlife,
and allows recreational activities, in and on the water;

(3) the applicant has established a system for monitoring
the impact of such discharge on a representative sample of
aquatic biota, to the extent practicable, and the scope of such
monitoring is limited to include only those scientific investiga-
tions which are necessary to study the effects of the proposed
discharge;

(4) such modified requirements will not result in any addi-
tional requirements on any other point or nonpoint source;

(5) all applicable pretreatment requirements for sources in-
troducing waste into such treatment works will be enforced;

(6) in the case of any treatment works serving a population
of 50,000 or more, with respect to any toxic pollutant intro-
duced into such works by an industrial discharger for which
pollutant there is no applicable pretreatment requirement in
effect, sources introducing waste into such works are in compli-
ance with all applicable pretreatment requirements, the appli-
cant will enforce such requirements, and the applicant has in
effect a pretreatment program which, in combination with the
treatment of discharges from such works, removes the same
amount of such pollutant as would be removed if such works
were to apply secondary treatment to discharges and if such
works had no pretreatment program with respect to such pol-
lutant;

(7) to the extent practicable the applicant has established
a schedule of activities designed to eliminate the entrance of
toxic pollutants from nonindustrial sources into such treatment
works;

(8) there will be no new or substantially increased dis-
charges from the point source of the pollutant to which the
modification applies above that volume of discharge specified
in the permit;

(9) the applicant at the time such modification becomes ef-
fective will be discharging effluent which has received at least
primary or equivalent treatment and which meets the criteria
established under section 304(a)(1) of this Act after initial mix-
ing in the waters surrounding or adjacent to the point at which
such effluent is discharged.

For the purposes of this subsection the phrase ‘‘the discharge of
any pollutant into marine waters’’ refers to a discharge into deep
waters of the territorial sea or the waters of the contiguous zone,
or into saline estuarine waters where there is strong tidal move-
ment and other hydrological and geological characteristics which
the Administrator determines necessary to allow compliance with
paragraph (2) of this subsection, and section 101(a)(2) of this Act.
For the purposes of paragraph (9), ‘‘primary or equivalent treat-
ment’’ means treatment by screening, sedimentation, and skim-
ming adequate to remove at least 30 percent of the biological oxy-
gen demanding material and of the suspended solids in the treat-
ment works influent, and disinfection, where appropriate. A mu-
nicipality which applies secondary treatment shall be eligible to re-
ceive a permit pursuant to this subsection which modifies the re-
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quirements of subsection (b)(1)(B) of this section with respect to the
discharge of any pollutant from any treatment works owned by
such municipality into marine waters. No permit issued under this
subsection shall authorize the discharge of sewage sludge into ma-
rine waters. In order for a permit to be issued under this sub-
section for the discharge of a pollutant into marine waters, such
marine waters must exhibit characteristics assuring that water
providing dilution does not contain significant amounts of pre-
viously discharged effluent from such treatment works. No permit
issued under this subsection shall authorize the discharge of any
pollutant into saline estuarine waters which at the time of applica-
tion do not support a balanced indigenous population of shellfish,
fish and wildlife, or allow recreation in and on the waters or which
exhibit ambient water quality below applicable water quality
standards adopted for the protection of public water supplies, shell-
fish, fish and wildlife or recreational activities or such other stand-
ards necessary to assure support and protection of such uses. The
prohibition contained in the preceding sentence shall apply without
regard to the presence or absence of a causal relationship between
such characteristics and the applicant’s current or proposed dis-
charge. Notwithstanding any other provisions of this subsection, no
permit may be issued under this subsection for discharge of a pol-
lutant into the New York Bight Apex consisting of the ocean waters
of the Atlantic Ocean westward of 73 degrees 30 minutes west lon-
gitude and northward of 40 degrees 10 minutes north latitude.

(i)(1) Where construction is required in order for a planned or
extisting publicly owned treatment works to achieve limitations
under subsection (b)(1)(B) or (b)(1)(C) of this section, but (A) con-
struction cannot be completed with the time required in such sub-
section, or (B) the United States has failed to make financial assist-
ance under this Act available in time to achieve such limitations
by the time specified in such subsection, the owner or operator of
such treatment works may request the Administrator (or if appro-
priate the State) to issue a permit pursuant to section 402 of this
Act or to modify a permit issued pursuant to that section to extend
such time for compliance. Any such request shall be filed with the
Administrator (or if appropriate the State) within 180 days after
the date of enactment of the Water Quality Act of 1987. The Ad-
ministrator (or if appropriate the State) may grant such request
and issue or modify such a permit, which shall contain a schedule
of compliance for the publicly owned treatment works based on the
earliest date by which such financial assistance will be available
from the United States and construction can be completed, but in
no event later than July 1, 1988, and shall contain such other
terms and conditions, including those necessary to carry out sub-
sections (b) through (g) of section 201 of this Act, section 307 of this
Act, and such interim effluent limitations applicable to that treat-
ment works as the Administrator determines are necessary to carry
out the provisions of this Act.

(2)(A) Where a point source (other than a publicly owned treat-
ment works) will not achieve the requirements of subsections
(b)(1)(A) and (b)(1)(C) of this section and—

(i) if a permit issued prior to July 1, 1977, to such point
source is based upon a discharge into a publicly owned treat-
ment works; or
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(ii) if such point source (other than a publicly owned treat-
ment works) had before July 1, 1977, a contract (enforceable
against such point source) to discharge into a publicly owned
treatment works; or

(iii) if either an application made before July 1, 1977, for
a construction grant under this Act for a publicly owned treat-
ment works, or engineering or architectural plans or working
drawings made before July 1, 1977, for a publicly owned treat-
ment works, show that such point source was to discharge into
such publicly owned treatment works,

and such publicly owned treatment works is presently unable to ac-
cept such discharge without construction, and in the case of a dis-
charge to an existing publicly owned treatment works, such treat-
ment works has an extension pursuant to paragraph (1) of this
subsection, the owner or operator of such point source may request
the Administrator (or if appropriate the State) to issue or modify
such a permit pursuant to such section 402 to extend such time for
compliance. Any such request shall be filed with the Administrator
(or if appropriate the State) within 180 days after the date of en-
actment of this subsection or the filing of a request by the appro-
priate publicly owned treatment works under paragraph (1) of this
subsection, whichever is later. If the Administrator (or if appro-
priate the State) finds that the owner or operator of such point
source has acted in good faith, he may grant such request and
issue or modify such a permit, which shall contain a schedule of
compliance for the point source to achieve the requirements of sub-
sections (b)(1)(A) and (C) of this section and shall contain such
other terms and conditions, including pretreatment and interim ef-
fluent limitations and water conservation requirements applicable
to that point source, as the Administrator determines are necessary
to carry out the provisions of this Act.

(B) No time modification granted by the Administrator (or if
appropriate the State) pursuant to paragraph (2)(A) of this sub-
section shall extend beyond the earliest date practicable for compli-
ance or beyond the date of any extension granted to the appro-
priate publicly owned treatment works pursuant to paragraph (1)
of this subsection, but in no event shall it extend beyond July 1,
1988, and no such time modification shall be granted unless (i) the
publicly owned treatment works will be in operation and available
to the point source before July 1, 1988, and will meet the require-
ments to subsections (b)(1) (B) and (C) of this section after receiv-
ing the discharge from that point source; and (ii) the point source
and the publicly owned treatment works have entered into an en-
forceable contract requiring the point source to discharge into the
publicly owned treatment works, the owner or operator of such
point source to pay the costs required under section 204 of this Act,
and the publicly owned treatment works to accept the discharge
from the point source; and (iii) the permit for such point source re-
quires point source to meet all requirements under section 307 (a)
and (b) during the period of such time modification.

(j)(1) Any application filed under this section for a modification
of the provisions of—

January 21, 2003



94Sec. 301 FEDERAL WATER POLLUTION CONTROL ACT

1 So in law. Probably should be ‘‘than’’.

(A) subsection (b)(1)(B) under subsection (h) of this section
shall be filed not later that 1 the 365th day which begins after
the date of enactment of the Municipal Wastewater Treatment
Construction Grant Amendments of 1981, except that a pub-
licly owned treatment works which prior to December 31, 1982,
had a contractual arrangement to use a portion of the capacity
of an ocean outfall operated by another publicly owned treat-
ment works which has applied for or received modification
under subsection (h), may apply for a modification of sub-
section (h) in its own right not later than 30 days after the
date of the enactment of the Water Quality Act of 1987, and
except as provided in paragraph (5);

(B) subsection (b)(2)(A) as it applies to pollutants identified
in subsection (b)(2)(F) shall be filed not later than 270 days
after the date of promulgation of an applicable effluent guide-
line under section 304 or not later than 270 days after the date
of enactment of the Clean Water Act of 1977, whichever is
later.
(2) Subject to paragraph (3) of this section, any application for

a modification filed under subsection (g) of this section shall not op-
erate to stay any requirement under this Act, unless in the judg-
ment of the Administrator such a stay or the modification sought
will not result in the discharge of pollutants in quantities which
may reasonably be anticipated to pose an unacceptable risk to
human health or the environment because of bioaccumulation, per-
sistency in the environment, acute toxicity, chronic toxicity (includ-
ing carcinogenicity, mutagenicity or teratogenicity), or synergistic
propensities, and that there is a substantial likelihood that the ap-
plicant will succeed on the merits of such application. In the case
of an application filed under subsection (g) of this section, the Ad-
ministrator may condition any stay granted under this paragraph
on requiring the filing of a bond or other appropriate security to
assure timely compliance with the requirements from which a
modification is sought.

(3) COMPLIANCE REQUIREMENTS UNDER SUBSECTION (g).—
(A) EFFECT OF FILING.—An application for a modifica-

tion under subsection (g) and a petition for listing of a pol-
lutant as a pollutant for which modifications are author-
ized under such subsection shall not stay the requirement
that the person seeking such modification or listing comply
with effluent limitations under this Act for all pollutants
not the subject of such application or petition.

(B) EFFECT OF DISAPPROVAL.—Disapproval of an appli-
cation for a modification under subsection (g) shall not
stay the requirement that the person seeking such modi-
fication comply with all applicable effluent limitations
under this Act.
(4) DEADLINE FOR SUBSECTION (g) DECISION.—An applica-

tion for a modification with respect to a pollutant filed under
subsection (g) must be approved or disapproved not later than
365 days after the date of such filing; except that in any case
in which a petition for listing such pollutant as a pollutant for
which modifications are authorized under such subsection is
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approved, such application must be approved or disapproved
not later than 365 days after the date of approval of such peti-
tion.

(5) EXTENSION OF APPLICATION DEADLINE.—
(A) IN GENERAL.—In the 180-day period beginning on

the date of the enactment of this paragraph, the city of
San Diego, California, may apply for a modification pursu-
ant to subsection (h) of the requirements of subsection
(b)(1)(B) with respect to biological oxygen demand and
total suspended solids in the effluent discharged into ma-
rine waters.

(B) APPLICATION.—An application under this para-
graph shall include a commitment by the applicant to im-
plement a waste water reclamation program that, at a
minimum, will—

(i) achieve a system capacity of 45,000,000 gallons
of reclaimed waste water per day by January 1, 2010;
and

(ii) result in a reduction in the quantity of sus-
pended solids discharged by the applicant into the ma-
rine environment during the period of the modifica-
tion.
(C) ADDITIONAL CONDITIONS.—The Administrator may

not grant a modification pursuant to an application sub-
mitted under this paragraph unless the Administrator de-
termines that such modification will result in removal of
not less than 58 percent of the biological oxygen demand
(on an annual average) and not less than 80 percent of
total suspended solids (on a monthly average) in the dis-
charge to which the application applies.

(D) PRELIMINARY DECISION DEADLINE.—The Adminis-
trator shall announce a preliminary decision on an applica-
tion submitted under this paragraph not later than 1 year
after the date the application is submitted.

(k) In the case of any facility subject to a permit under section
402 which proposes to comply with the requirements of subsection
(b)(2)(A) or (b)(2)(E) of this section by replacing existing production
capacity with an innovative production process which will result in
an effluent reduction significantly greater than that required by
the limitation otherwise applicable to such facility and moves to-
ward the national goal of eliminating the discharge of all pollut-
ants, or with the installation of an innovative control technique
that has a substantial likelihood for enabling the facility to comply
with the applicable effluent limitation by achieving a significantly
greater effluent reduction than that required by the applicable ef-
fluent limitation and moves toward the national goal of eliminating
the discharge of all pollutants, or by achieving the required reduc-
tion with an innovative system that has the potential for signifi-
cantly lower costs than the systems which have been determined
by the Administrator to be economically achievable, the Adminis-
trator (or the State with an approved program under section 402,
in consultation with the Administrator) may establish a date for
compliance under subsection (b)(2)(A) or (b)(2)(E) of this section no
later than two years after the date for compliance with such efflu-
ent limitation which would otherwise be applicable under such sub-
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section, if it is also determined that such innovative system has the
potential for industrywide application.

(l) Other than as provided in subsection (n) of this section, the
Administrator may not modify any requirement of this section as
it applies to any specific pollutant which is on the toxic pollutant
list under section 307(a)(1) of this Act.

(m)(1) The Administrator, with the concurrence of the State,
may issue a permit under section 402 which modifies the require-
ments of subsections (b)(1)(A) and (b)(2)(E) of this section, and of
section 403, with respect to effluent limitations to the extent such
limitations relate to biochemical oxygen demand and pH from dis-
charges by an industrial discharger in such State into deep waters
of the territorial seas, if the applicant demonstrates and the Ad-
ministrator finds that—

(A) the facility for which modification is sought is covered
at the time of the enactment of this subsection by National
Pollutant Discharge Elimination System permit number
CA0005894 or CA0005282;

(B) the energy and environmental costs of meeting such re-
quirements of subsections (b)(1)(A) and (b)(2)(E) and section
403 exceed by an unreasonable amount the benefits to be ob-
tained, including the objectives of this Act;

(C) the applicant has established a system for monitoring
the impact of such discharges on a representative sample of
aquatic biota;

(D) such modified requirements will not result in any addi-
tional requirements on any other point or nonpoint source;

(E) there will be no new or substantially increased dis-
charges from the point source of the pollutant to which the
modification applies above that volume of discharge specified
in the permit;

(F) the discharge is into waters where there is strong tidal
movement and other hydrological and geological characteristics
which are necessary to allow compliance with this subsection
and section 101(a)(2) of this Act;

(G) the applicant accepts as a condition to the permit a
contractural obligation to use funds in the amount required
(but not less than $250,000 per year for ten years) for research
and development of water pollution control technology, includ-
ing but not limited to closed cycle technology;

(H) the facts and circumstances present a unique situation
which, if relief is granted, will not establish a precedent or the
relaxation of the requirements of this Act applicable to simi-
larly situated discharges; and

(I) no owner or operator of a facility comparable to that of
the applicant situated in the United States has demonstrated
that it would be put at a competitive disadvantage to the appli-
cant (or the parent company or any subsidiary thereof) as a re-
sult of the issuance of a permit under this subsection.
(2) The effluent limitations established under a permit issued

under paragraph (1) shall be sufficient to implement the applicable
State water quality standards, to assure the protection of public
water supplies and protection and propagation of a balanced, indig-
enous population of shellfish, fish, fauna, wildlife, and other aquat-
ic organisms, and to allow recreational activities in and on the
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water. In setting such limitations, the Administrator shall take
into account any seasonal variations and the need for an adequate
margin of safety, considering the lack of essential knowledge con-
cerning the relationship between effluent limitations and water
quality and the lack of essential knowledge of the effects of dis-
charges on beneficial uses of the receiving waters.

(3) A permit under this subsection may be issued for a period
not to exceed five years, and such a permit may be renewed for one
additional period not to exceed five years upon a demonstration by
the applicant and a finding by the Administrator at the time of ap-
plication for any such renewal that the provisions of this subsection
are met.

(4) The Administrator may terminate a permit issued under
this subsection if the Administrator determines that there has been
a decline in ambient water quality of the receiving waters during
the period of the permit even if a direct cause and effect relation-
ship cannot be shown: Provided, That if the effluent from a source
with a permit issued under this subsection is contributing to a de-
cline in ambient water quality of the receiving waters, the Admin-
istrator shall terminate such permit.

(n) FUNDAMENTALLY DIFFERENT FACTORS.—
(1) GENERAL RULE.—The Administrator, with the

concurrance of the State, may establish an alternative require-
ment under subsection (b)(2) or section 307(b) for a facility that
modifies the requirements of national effluent limitation guide-
lines or categorical pretreatment standards that would other-
wise be applicable to such facility, if the owner or operator of
such facility demonstrates to the satisfaction of the Adminis-
trator that—

(A) the facility is fundamentally different with respect
to the factors (other than cost) specified in section 304(b)
or 304(g) and considered by the Administrator in estab-
lishing such national effluent limitation guidelines or cat-
egorical pretreatment standards;

(B) the application—
(i) is based solely on information and supporting

data submitted to the Administrator during the rule
making for establishment of the applicable national ef-
fluent limitation guidelines or categorical
pretreatment standard specifically raising the factors
that are fundamentally different for such facility; or

(ii) is based on information and supporting data
referred to in clause (i) and information and sup-
porting data the applicant did not have a reasonable
opportunity to submit during such rulemaking;
(C) the alternative requirement is no less stringent

than justified by the fundamental difference; and
(D) the alternative requirement will not result in a

non-water quality environmental impact which is mark-
edly more adverse than the impact considered by the Ad-
ministrator in establishing such national affluent limita-
tion guideline or categorical pretreatment standard.
(2) TIME LIMIT FOR APPLICATIONS.—An application for an

alternative requirement which modifies the requirements of an
effluent limitation or pretreatment standard under this sub-
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section must be submitted to the Administrator within 180
days after the date on which such limitation or standard is es-
tablished or revised, as the case may be.

(3) TIME LIMIT FOR DECISION.—The Administrator shall ap-
prove or deny by final agency action an application submitted
under this subsection within 180 days after the date such ap-
plication is filed with the Administrator.

(4) SUBMISSION OF INFORMATION.—The Administrator may
allow an applicant under this subsection to submit information
and supporting data until the earlier of the date the applica-
tion is approved or denied or the last day that the Adminis-
trator has to approve or deny such application.

(5) TREATMENT OF PENDING APPLICATIONS.—For the pur-
poses of this subsection, an application for an alternative re-
quirement based on fundamentally different factors which is
pending on the date of the enactment of this subsection shall
be treated as having been submitted to the Administrator on
the 180th day following such date of enactment. The applicant
may amend the application to take into account the provisions
of this subsection.

(6) EFFECT OF SUBMISSION OF APPLICATION.—An applica-
tion for an alternative requirement under this subsection shall
not stay the applicant’s obligation to comply with the effluent
limitation guideline or categorical pretreatment standard
which is the subject of the application.

(7) EFFECT OF DENIAL.—If an application for an alternative
requirement which modifies the requirements of an effluent
limitation or pretreatment standard under this subsection is
denied by the Administrator, the applicant must comply with
such limitation or standard as established or revised, as the
case may be.

(8) REPORTS.—By January 1, 1997, and January 1 of every
odd-numbered year thereafter, the Administrator shall submit
to the Committee on Environment and Public Works of the
Senate and the Committee on Transportation and Infrastruc-
ture of Representatives a report on the status of applications
for alternative requirements which modify the requirements of
effluent limitations under section 301 or 304 of this Act or any
national categorical pretreatment standard under section
307(b) of this Act filed before, on, or after such date of enact-
ment.
(o) APPLICATION FEES.—The Administrator shall prescribe and

collect from each applicant fees reflecting the reasonable adminis-
trative costs incurred in reviewing and processing applications for
modifications submitted to the Administrator pursuant to sub-
sections (c), (g), (i), (k), (m), and (n) of section 301, section 304(d)(4),
and section 316(a) of this Act. All amounts collected by the Admin-
istrator under this subsection shall be deposited into a special fund
of the Treasury entitled ‘‘Water Permits and Related Services’’
which shall thereafter be available for appropriation to carry out
activities of the Environmental Protection Agency for which such
fees were collected.

(p) MODIFIED PERMIT FOR COAL REMINING OPERATIONS.—
(1) IN GENERAL.—Subject to paragraphs (2) through (4) of

this subsection, the Administrator, or the State in any case
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which the State has an approved permit program under section
402(b), may issue a permit under section 402 which modifies
the requirements of subsection (b)(2)(A) of this section with re-
spect to the pH level of any pre-existing discharge, and with
respect to pre-existing discharges of iron and manganese from
the remined area of any coal remining operation or with re-
spect to the pH level or level of iron or manganese in any pre-
existing discharge affected by the remining operation. Such
modified requirements shall apply the best available tech-
nology economically achievable on a case-by-case basis, using
best professional judgment, to set specific numerical effluent
limitations in each permit.

(2) LIMITATIONS.—The Administrator or the State may
only issue a permit pursuant to paragraph (1) if the applicant
demonstrates to the satisfaction of the Administrator or the
State, as the case may be, that the coal remining operation will
result in the potential for improved water quality from the re-
mining operation but in no event shall such a permit allow the
pH level of any discharge, and in no event shall such a permit
allow the discharges of iron and manganese, to exceed the lev-
els being discharged from the remined area before the coal re-
mining operation begins. No discharge from, or affected by, the
remining operation shall exceed State water quality standards
established under section 303 of this Act.

(3) DEFINITIONS.—For purposes of this subsection—
(A) COAL REMINING OPERATION.—The term ‘‘coal re-

mining operation’’ means a coal mining operation which
begins after the date of the enactment of this subsection
at a site on which coal mining was conducted before the
effective date of the Surface Mining Control and Reclama-
tion Act of 1977.

(B) REMINED AREA.—The term ‘‘remined area’’ means
only that area of any coal remining operation on which
coal mining was conducted before the effective date of the
Surface Mining Control and Reclamation Act of 1977.

(C) PRE-EXISTING DISCHARGE.—The term ‘‘pre-existing
discharge’’ means any discharge at the time of permit ap-
plication under this subsection.
(4) APPLICABILITY OF STRIP MINING LAWS.—Nothing in this

subsection shall affect the application of the Surface Mining
Control and Reclamation Act of 1977 to any coal remining op-
eration, including the application of such Act to suspended sol-
ids.

(33 U.S.C. 1311)

WATER QUALITY RELATED EFFLUENT LIMITATIONS

SEC. 302. (a) Whenever, in the judgment of the Administrator
or as identified under section 304(l), discharges of pollutants from
a point source or group of point sources, with the application of ef-
fluent limitations required under section 301(b)(2) of this Act,
would interfere with the attainment or maintenance of that water
quality in a specific portion of the navigable waters which shall as-
sure protection of public health, public water supplies, agricultural
and industrial uses, and the protection and propagation of a bal-
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anced population of shellfish, fish and wildlife, and allow rec-
reational activities in and on the water, effluent limitations (includ-
ing alternative effluent control strategies) for such point source or
sources shall be established which can reasonably be expected to
contribute to the attainment or maintenance of such water quality.

(b) MODIFICATIONS OF EFFLUENT LIMITATIONS.—
(1) NOTICE AND HEARING.—Prior to establishment of any

effluent limitation pursuant to subsection (a) of this section,
the Administrator shall publish such proposed limitation and
within 90 days of such publication hold a public hearing.

(2) PERMITS.—
(A) NO REASONABLE RELATIONSHIP.—The Adminis-

trator, with the concurrence of the State, may issue a per-
mit which modifies the effluent limitations required by
subsection (a) of this section for pollutants other than toxic
pollutants if the applicant demonstrates at such hearing
that (whether or not technology or other alternative con-
trol strategies are available) there is no reasonable rela-
tionship between the economic and social costs and the
benefits to be obtained (including attainment of the objec-
tive of this Act) from achieving such limitation.

(B) REASONABLE PROGRESS.—The Administrator, with
the concurrence of the State, may issue a permit which
modifies the effluent limitations required by subsection (a)
of this section for toxic pollutants for a single period not
to exceed 5 years if the applicant demonstrates to the sat-
isfaction of the Administrator that such modified require-
ments (i) will represent the maximum degree of control
within the economic capability of the owner and operator
of the source, and (ii) will result in reasonable further
progress beyond the requirements of section 301(b)(2) to-
ward the requirements of subsection (a) of this section.

(c) The establishment of effluent limitations under this section
shall not operate to delay the application of any effluent limitation
established under section 301 of this Act.
(33 U.S.C. 1312)

WATER QUALITY STANDARDS AND IMPLEMENTATION PLANS

SEC. 303. (a)(1) In order to carry out the purpose of this Act,
any water quality standard applicable to interstate waters which
was adopted by any State and submitted to, and approved by, or
is awaiting approval by, the Administrator pursuant to this Act as
in effect immediately prior to the date of enactment of the Federal
Water Pollution Control Act Amendments of 1972, shall remain in
effect unless the Administrator determined that such standard is
not consistent with the applicable requirements of this Act as in ef-
fect immediately prior to the date of enactment of the Federal
Water Pollution Control Act Amendments of 1972. If the Adminis-
trator makes such a determination he shall, within three months
after the date of enactment of the Federal Water Pollution Control
Act Amendments of 1972, notify the State and specify the changes
needed to meet such requirements. If such changes are not adopted
by the State within ninety days after the date of such notification,
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the Administrator shall promulgate such changes in accordance
with subsection (b) of this section.

(2) Any State which, before the date of enactment of the Fed-
eral Water Pollution Control Act Amendments of 1972, has adopt-
ed, pursuant to its own law, water quality standards applicable to
intrastate waters shall submit such standards to the Administrator
within thirty days after the date of enactment of the Federal Water
Pollution Control Act Amendments of 1972. Each such standard
shall remain in effect, in the same manner and to the same extent
as any other water quality standard established under this Act un-
less the Administrator determines that such standard is incon-
sistent with the applicable requirements of this Act as in effect im-
mediately prior to the date of enactment of the Federal Water Pol-
lution Control Act Amendments of 1972. If the Administrator
makes such a determination he shall not later than the one hun-
dred and twentieth day after the date of submission of such stand-
ards, notify the State and specify the changes needed to meet such
requirements. If such changes are not adopted by the State within
ninety days after such notification, the Administrator shall promul-
gate such changes in accordance with subsection (b) of this section.

(3)(A) Any State which prior to the date of enactment of the
Federal Water Pollution Control Act Amendments of 1972 has not
adopted pursuant to its own laws water quality standards applica-
ble to intrastate waters shall, not later than one hundred and
eighty days after the date of enactment of the Federal Water Pollu-
tion Control Act Amendments of 1972, adopt and submit such
standards to the Administrator.

(B) If the Administrator determines that any such standards
are consistent with the applicable requirements of this Act as in ef-
fect immediately prior to the date of enactment of the Federal
Water Pollution Control Act Amendments of 1972, he shall approve
such standards.

(C) If the Administrator determines that any such standards
are not consistent with the applicable requirements of this Act as
in effect immediately prior to the date of enactment of the Federal
Water Pollution Control Act Amendments of 1972, he shall, not
later than the ninetieth day after the date of submission of such
standards, notify the State and specify the changes to meet such
requirements. If such changes are not adopted by the State within
ninety days after the date of notification, the Administrator shall
promulgate such standards pursuant to subsection (b) of this sec-
tion.

(b)(1) The Administrator shall promptly prepare and publish
proposed regulations setting forth water quality standards for a
State in accordance with the applicable requirements of this Act as
in effect immediately prior to the date of enactment of the Federal
Water Pollution Control Act Amendments of 1972, if—

(A) the State fails to submit water quality standards with-
in the times prescribed in subsection (a) of this section,

(B) a water quality standard submitted by such State
under subsection (a) of this section is determined by the Ad-
ministrator not to be consistent with the applicable require-
ments of subsection (a) of this section.
(2) The Administrator shall promulgate any water quality

standard published in a proposed regulation not later than one
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hundred and ninety days after the date he publishes any such pro-
posed standard, unless prior to such promulgation, such State has
adopted a water quality standard which the Administrator deter-
mines to be in accordance with subsection (a) of this section.

(c)(1) The Governor of a State or the State water pollution con-
trol agency of such State shall from time to time (but at least once
each three year period beginning with the date of enactment of the
Federal Water Pollution Control Act Amendments of 1972) hold
public hearings for the purpose of reviewing applicable water qual-
ity standards and, as appropriate, modifying and adopting stand-
ards. Results of such review shall be made available to the Admin-
istrator.

(2)(A) Whenever the State revises or adopts a new standard,
such revised or new standard shall be submitted to the Adminis-
trator. Such revised or new water quality standard shall consist of
the designated uses of the navigable waters involved and the water
quality criteria for such waters based upon such uses. Such stand-
ards shall be such as to protect the public health or welfare, en-
hance the quality of water and serve the purposes of this Act. Such
standards shall be established taking into consideration their use
and value for public water supplies, propagation of fish and wild-
life, recreational purposes, and agricultural, industrial, and other
purposes, and also taking into consideration their use and value for
navigation.

(B) Whenever a State reviews water quality standards pursu-
ant to paragraph (1) of this subsection, or revises or adopts new
standards pursuant to this paragraph, such State shall adopt cri-
teria for all toxic pollutants listed pursuant to section 307(a)(1) of
this Act for which criteria have been published under section
304(a), the discharge or presence of which in the affected waters
could reasonably be expected to interfere with those designated
uses adopted by the State, as necessary to support such designated
uses. Such criteria shall be specific numerical criteria for such toxic
pollutants. Where such numerical criteria are not available, when-
ever a State reviews water quality standards pursuant to para-
graph (1), or revises or adopts new standards pursuant to this
paragraph, such State shall adopt criteria based on biological moni-
toring or assessment methods consistent with information pub-
lished pursuant to section 304(a)(8). Nothing in this section shall
be construed to limit or delay the use of effluent limitations or
other permit conditions based on or involving biological monitoring
or assessment methods or previously adopted numerical criteria.

(3) If the Administrator, within sixty days after the date of
submission of the revised or new standard, determines that such
standard meets the requirements of this Act, such standard shall
thereafter be the water quality standard for the applicable waters
of that State. If the Administrator determines that any such re-
vised or new standard is not consistent with the applicable require-
ments of this Act, he shall not later than the ninetieth day after
the date of submission of such standard notify the State and speci-
fy the changes to meet such requirements. If such changes are not
adopted by the State within ninety days after the date of notifica-
tion, the Administrator shall promulgate such standard pursuant
to paragraph (4) of this subsection.
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(4) The Administrator shall promptly prepare and publish pro-
posed regulations setting forth a revised or new water quality
standard for the navigable waters involved—

(A) if a revised or new water quality standard submitted
by such State under paragraph (3) of this subsection for such
waters is determined by the Administrator not to be consistent
with the applicable requirements of this Act, or

(B) in any case where the Administrator determines that
a revised or new standard is necessary to meet the require-
ments of this Act.

The Administrator shall promulgate any revised or new standard
under this paragraph not later than ninety days after he publishes
such proposed standards, unless prior to such promulgation, such
State has adopted a revised or new water quality standard which
the Administrator determines to be in accordance with this Act.

(d)(1)(A) Each State shall identify those waters within its
boundaries for which the effluent limitations required by section
301(b)(1)(A) and section 301(b)(1)(B) are not stringent enough to
implement any water quality standard applicable to such waters.
The State shall establish a priority ranking for such waters, taking
into account the severity of the pollution and the uses to be made
of such waters.

(B) Each State shall identify those waters or parts thereof
within its boundaries for which controls on thermal discharges
under section 301 are not stringent enough to assure protection
and propagation of a balanced indigenous population of shellfish,
fish, and wildlife.

(C) Each State shall establish for the waters identified in para-
graph (1)(A) of this subsection, and in accordance with the priority
ranking, the total maximum daily load, for those pollutants which
the Administrator identifies under section 304(a)(2) as suitable for
such calculation. Such load shall be established at a level necessary
to implement the applicable water quality standards with seasonal
variations and a margin of safety which takes into account any
lack of knowledge concerning the relationship between effluent lim-
itations and water quality.

(D) Each State shall estimate for the waters identified in para-
graph (1)(D) of this subsection the total maximum daily thermal
load required to assure protection and propagation of a balanced,
indigenous population of shellfish, fish and wildlife. Such estimates
shall take into account the normal water temperatures, flow rates,
seasonal variations, existing sources of heat input, and the dissipa-
tive capacity of the identified waters or parts thereof. Such esti-
mates shall include a calculation of the maximum heat input that
can be made into each such part and shall include a margin of safe-
ty which takes into account any lack of knowledge concerning the
development of thermal water quality criteria for such protection
and propagation in the identified waters or parts thereof.

(2) Each State shall submit to the Administrator from time to
time, with the first such submission not later than one hundred
and eighty days after the date of publication of the first identifica-
tion of pollutants under section 304(a)(2)(D), for his approval the
waters identified and the loads established under paragraphs
(1)(A), (1)(B), (1)(C), and (1)(D) of this subsection. The Adminis-
trator shall either approve or disapprove such identification and
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load not later than thirty days after the date of submission. If the
Administrator approves such identification and load, such State
shall incorporate them into its current plan under subsection (e) of
this section. If the Administrator disapproves such identification
and load, he shall not later than thirty days after the date of such
disapproval identify such waters in such State and establish such
loads for such waters as he determines necessary to implement the
water quality standards applicable to such waters and upon such
identification and establishment the State shall incorporate them
into its current plan under subsection (e) of this section.

(3) For the specific purpose of developing information, each
State shall identify all waters within its boundaries which it has
not identified under paragraph (1)(A) and (1)(B) of this subsection
and estimate for such waters the total maximum daily load with
seasonal variations and margins of safety, for those pollutants
which the Administrator identifies under section 304(a)(2) as suit-
able for such calculation and for thermal discharges, at a level that
would assure protection and propagation of a balanced indigenous
population of fish, shellfish and wildlife.

(4) LIMITATIONS ON REVISION OF CERTAIN EFFLUENT LIMITA-
TIONS.—

(A) STANDARD NOT ATTAINED.—For waters identified
under paragraph (1)(A) where the applicable water quality
standard has not yet been attained, any effluent limitation
based on a total maximum daily load or other waste load
allocation established under this section may be revised
only if (i) the cumulative effect of all such revised effluent
limitations based on such total maximum daily load or
waste load allocation will assure the attainment of such
water quality standard, or (ii) the designated use which is
not being attained is removed in accordance with regula-
tions established under this section.

(B) STANDARD ATTAINED.—For waters identified under
paragraph (1)(A) where the quality of such waters equals
or exceeds levels necessary to protect the designated use
for such waters or otherwise required by applicable water
quality standard, any effluent limitation based on a total
maximum daily load or other waste load allocation estab-
lished under this section, or any water quality standard
established under this section, or any other permitting
standard may be revised only if such revision is subject to
and consistent with the antidegradation policy established
under this section.

(e)(1) Each State shall have a continuing planning process ap-
proved under paragraph (2) of this subsection which is consistent
with this Act.

(2) Each State shall submit not later than 120 days after the
date of the enactment of the Water Pollution Control Amendments
of 1972 to the Administrator for his approval a proposed continuing
planning process which is consistent with this Act. Not later than
thirty days after the date of submission of such a process the Ad-
ministrator shall either approve or disapprove such process. The
Administrator shall from time to time review each State’s approved
planning process for the purpose of insuring that such planning
process is at all times consistent with this Act. The Administrator
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shall not approve any State permit program under title IV of this
Act for any State which does not have an approved continuing
planning process under this section.

(3) The Administrator shall approve any continuing planning
process submitted to him under this section which will result in
plans for all navigable waters within such State, which include, but
are not limited to, the following:

(A) effluent limitations and schedules of compliance at
least as stringent as those required by section 301(b)(1), sec-
tion 301(b)(2), section 306, and section 307, and at least as
stringent as any requirements contained in any applicable
water quality standard in effect under authority of this section;

(B) the incorporation of all elements of any applicable
areawide waste management plans under section 208, and ap-
plicable basin plans under section 209 of this Act;

(C) total maximum daily load for pollutants in accordance
with subsection (d) of this section;

(D) procedures for revision;
(E) adequate authority for intergovernmental cooperation;
(F) adequate implementation, including schedules of com-

pliance, for revised or new water quality standards, under sub-
section (c) of this section;

(G) controls over the disposition of all residual waste from
any water treatment processing;

(H) an inventory and ranking, in order of priority, of needs
for construction of waste treatment works required to meet the
applicable requirements of sections 301 and 302.
(f) Nothing in this section shall be construed to affect any efflu-

ent limitation, or schedule of compliance required by any State to
be implemented prior to the dates set forth in sections 301(b)(1)
and 301(b)(2) nor to preclude any State from requiring compliance
with any effluent limitation or schedule of compliance at dates ear-
lier than such dates.

(g) Water quality standards relating to heat shall be consistent
with the requirements of section 316 of this Act.

(h) For the purposes of this Act the term ‘‘water quality stand-
ards’’ includes thermal water quality standards.

(i) COASTAL RECREATION WATER QUALITY CRITERIA.—
(1) ADOPTION BY STATES.—

(A) INITIAL CRITERIA AND STANDARDS.—Not later than
42 months after the date of the enactment of this sub-
section, each State having coastal recreation waters shall
adopt and submit to the Administrator water quality cri-
teria and standards for the coastal recreation waters of the
State for those pathogens and pathogen indicators for
which the Administrator has published criteria under sec-
tion 304(a).

(B) NEW OR REVISED CRITERIA AND STANDARDS.—Not
later than 36 months after the date of publication by the
Administrator of new or revised water quality criteria
under section 304(a)(9), each State having coastal recre-
ation waters shall adopt and submit to the Administrator
new or revised water quality standards for the coastal
recreation waters of the State for all pathogens and patho-
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gen indicators to which the new or revised water quality
criteria are applicable.
(2) FAILURE OF STATES TO ADOPT.—

(A) IN GENERAL.—If a State fails to adopt water qual-
ity criteria and standards in accordance with paragraph
(1)(A) that are as protective of human health as the cri-
teria for pathogens and pathogen indicators for coastal
recreation waters published by the Administrator, the Ad-
ministrator shall promptly propose regulations for the
State setting forth revised or new water quality standards
for pathogens and pathogen indicators described in para-
graph (1)(A) for coastal recreation waters of the State.

(B) EXCEPTION.—If the Administrator proposes regula-
tions for a State described in subparagraph (A) under sub-
section (c)(4)(B), the Administrator shall publish any re-
vised or new standard under this subsection not later than
42 months after the date of the enactment of this sub-
section.
(3) APPLICABILITY.—Except as expressly provided by this

subsection, the requirements and procedures of subsection (c)
apply to this subsection, including the requirement in sub-
section (c)(2)(A) that the criteria protect public health and wel-
fare.

(33 U.S.C. 1313)

INFORMATION AND GUIDELINES

SEC. 304. (a)(1) The Administrator, after consultation with ap-
propriate Federal and State agencies and other interested persons,
shall develop and publish, within one year after the date of enact-
ment of this title (and from time to time thereafter revise) criteria
for water quality accurately reflecting the latest scientific knowl-
edge (A) on the kind and extent of all identifiable effects on health
and welfare including, but not limited to, plankton, fish, shellfish,
wildlife, plant life, shorelines, beaches, esthetics, and recreation
which may be expected from the presence of pollutants in any body
of water, including ground water; (B) on the concentration and dis-
persal of pollutants, or their byproducts, through biological, phys-
ical, and chemical processes; and (C) on the effects of pollutants on
biological community diversity, productivity, and stability, includ-
ing information on the factors affecting rates of eutrophication and
rates of organic and inorganic sedimentation for varying types of
receiving waters.

(2) The Administrator, after consultation with appropriate Fed-
eral and State agencies and other interested persons, shall develop
and publish, within one year after the date of enactment of this
title (and from time to time thereafter revise) information (A) on
the factors necessary to restore and maintain the chemical, phys-
ical, and biological integrity of all navigable waters, ground waters,
waters of the contiguous zone, and the oceans; (B) on the factors
necessary for the protection and propagation of shellfish, fish, and
wildlife for classes and categories of receiving waters and to allow
recreational activities in and on the water; and (C) on the measure-
ment and classification of water quality; and (D) for the purpose of
section 303, on and the identification of pollutants suitable for
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maximum daily load measurement correlated with the achievement
of water quality objectives.

(3) Such criteria and information and revisions thereof shall be
issued to the States and shall be published in the Federal Register
and otherwise made available to the public.

(4) The Administrator shall, within 90 days after the date of
enactment of the Clean Water Act of 1977 and from time to time
thereafter, publish and revise as appropriate information identi-
fying conventional pollutants, including but not limited to, pollut-
ants classified as biological oxygen demanding, suspended solids,
fecal coliform, and pH. The thermal component of any discharge
shall not be identified as a conventional pollutant under this para-
graph.

(5)(A) The Administrator, to the extent practicable before con-
sideration of any request under section 301(g) of this Act and with-
in six months after the date of enactment of the Clean Water Act
of 1977, shall develop and publish information on the factors nec-
essary for the protection of public water supplies, and the protec-
tion and propagation of a balanced population of shellfish, fish and
wildlife, and to allow recreational activities, in and on the water.

(B) The Administrator, to the extent practicable before consid-
eration of any application under section 301(h) of this Act and
within six months after the date of enactment of Clean Water Act
of 1977, shall develop and publish information on the factors nec-
essary for the protection of public water supplies, and the protec-
tion and propagation of a balanced indigenous population of shell-
fish, fish and wildlife, and to allow recreational activities, in and
on the water.

(6) The Administrator shall, within three months after enact-
ment of the Clean Water Act of 1977 and annually thereafter, for
purposes of section 301(h) of this Act publish and revise as appro-
priate information identifying each water quality standard in effect
under this Act of State law, the specific pollutants associated with
such water quality standard, and the particular waters to which
such water quality standard applies.

(7) GUIDANCE TO STATES.—The Administrator, after con-
sultation with appropriate State agencies and on the basis of
criteria and information published under paragraphs (1) and
(2) of this subsection, shall develop and publish, within 9
months after the date of the enactment of the Water Quality
Act of 1987, guidance to the States on performing the identi-
fication required by section 304(l)(1) of this Act.

(8) INFORMATION ON WATER QUALITY CRITERIA.—The Ad-
ministrator, after consultation with appropriate State agencies
and within 2 years after the date of the enactment of the
Water Quality Act of 1987, shall develop and publish informa-
tion on methods for establishing and measuring water quality
criteria for toxic pollutants on other bases than pollutant-by-
pollutant criteria, including biological monitoring and assess-
ment methods.

(9) REVISED CRITERIA FOR COASTAL RECREATION WATERS.—
(A) IN GENERAL.—Not later than 5 years after the date

of the enactment of this paragraph, after consultation and
in cooperation with appropriate Federal, State, tribal, and
local officials (including local health officials), the Adminis-
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trator shall publish new or revised water quality criteria
for pathogens and pathogen indicators (including a revised
list of testing methods, as appropriate), based on the re-
sults of the studies conducted under section 104(v), for the
purpose of protecting human health in coastal recreation
waters.

(B) REVIEWS.—Not later than the date that is 5 years
after the date of publication of water quality criteria under
this paragraph, and at least once every 5 years thereafter,
the Administrator shall review and, as necessary, revise
the water quality criteria.

(b) For the purposes of adopting or revising effluent limitations
under this Act the Administrator shall, after consultation with ap-
propriate Federal and State agencies and other interested persons,
publish within one year of enactment of this title, regulations, pro-
viding guidelines for effluent limitations, and, at least annually
thereafter, revise, if appropriate, such regulations. Such regula-
tions shall—

(1)(A) identify, in terms of amounts of constituents and
chemical, physical, and biological characteristics of pullutants,
the degree of effluent reduction attainable through the applica-
tion of the best practicable control technology currently avail-
able for classes and categories to point sources (other than
publicly owned treatment works); and

(B) specify factors to be taken into account in determining
the control measures and practices to be applicable to point
sources (other than publicly owned treatment works) within
such categories of classes. Factors relating to the assessment
of best practical control technology currently available to com-
ply with subsection (b)(1) of section 301 of this Act shall in-
clude consideration of the total cost of application of technology
in relation to the effluent reduction benefits to be achieved
from such application, and shall also take into account the age
of equipment and facilities involved, the process employed, the
engineering aspects of the application of various types of con-
trol techniques, process changes, non-water quality environ-
mental impact (including energy requirements), and such other
factors as the Administrator deems appropriate;

(2)(A) identify, in terms of amounts of constituents and
chemical, physical, and biological characteristics of pollutants,
the degree of effluent reduction attainable through the applica-
tion of the best control measures and practices achievable in-
cluding treatment techniques, process and procedure innova-
tions, operating methods, and other alternatives for classes
and categories of point sources (other than publicly owned
treatment works); and

(B) specify factors to be taken into account in determining
the best measures and practices available to comply with sub-
section (b)(2) of section 301 of this Act to be applicable to any
point source (other than publicly owned treatment works) with-
in such categories of classes. Factors relating to the assessment
of best available technology shall take into account the age of
equipment and facilities involved, the process employed, the
engineering aspects of the application of various types of con-
trol techniques, process changes, the cost of achieving such ef-
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fluent reduction, non-water quality environmental impact (in-
cluding energy requirements), and such other factors as the
Administrator deems appropriate;

(3) identify control measures and practices available to
eliminate the discharge of pollutants from categories and class-
es of point sources, taking into account the cost of achieving
such elimination of the discharge of pollutants; and

(4)(A) identify, in terms of amounts of constituents and
chemical, physical, and biological characteristics of pollutants,
the degree of effluent reduction attainable through the applica-
tion of the best conventional pollutant control technology (in-
cluding measures and practices) for classes and categories of
point sources (other than publicly owned treatment works);
and

(B) specify factors to be taken into account in determining
the best conventional pollutant control technology measures
and practices to comply with section 301(b)(2)(E) of this Act to
be applicable to any point source (other than publicly owned
treatment works) within such categories or classes. Factors re-
lating to the assessment of best conventional pollutant control
technology (including measures and practices) shall include
consideration of the reasonableness of the relationship between
the costs of attaining a reduction in effluents and the effluent
reduction benefits derived, and the comparison of the cost and
level of reduction of such pollutants from the discharge from
publicly owned treatment works to the cost and level of reduc-
tion of such pollutants from a class or category of industrial
sources, and shall take into account the age of equipment and
facilities involved, the process employed, the engineering as-
pects of the application of various types of control techniques,
process changes, non-water quality environmental impact (in-
cluding energy requirements), and such other factors as the
Administrator deems appropriate.
(c) The Administrator, after consultation, with appropriate

Federal and State agencies and other interested persons, shall
issue to the States and appropriate water pollution control agencies
within 270 days after enactment of this title (and from time to time
thereafter) information on the processes, procedures, or operating
methods which result in the elimination or reduction of the dis-
charge of pollutants to implement standards of performance under
section 306 of this Act. Such information shall include technical
and other data, including costs, as are available on alternative
methods of elimination or reduction of the discharge of pollutants.
Such information, and revisions thereof, shall be published in the
Federal Register and otherwise shall be made available to the pub-
lic.

(d)(1) The Administrator, after consultation with appropriate
Federal and State agencies and other interested persons, shall pub-
lish within sixty days after enactment of this title (and from time
to time thereafter) information, in terms of amounts of constituents
and chemical, physical, and biological characteristics of pollutants,
on the degree of effluent reduction attainable through the applica-
tion of secondary treatment.

(2) The Administrator, after consultation with appropriate Fed-
eral and State agencies and other interested persons, shall publish
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within nine months after the date of enactment of this title (and
from time to time thereafter) information on alternative waste
treatment management techniques and systems available to imple-
ment section 201 of this Act.

(3) The Administrator, after consultation with appropriate Fed-
eral and State agencies and other interested persons, shall promul-
gate witin one hundred and eighty days after the date of enactment
of this subsection guidelines for identifying and evaluating innova-
tive and alternative wastewater treatment process and techniques
referred to in section 201(g)(5) of this Act.

(4) For the purposes of this subsection, such biological treat-
ment facilities as oxidation ponds, lagoons, and ditches and trick-
ling filters shall be deemed the equivalent of secondary treatment.
The Administrator shall provide guidance under paragraph (1) of
this subsection on design criteria for such facilities, taking into ac-
count pollutant removal efficiencies and, consistent with the objec-
tive of the Act, assuring that water quality will not be adversely
affected by deeming such facilities as the equivalent of secondary
treatment.

(e) The Administrator, after consultation with appropriate Fed-
eral and State agencies and other interested persons, may publish
regulations, supplemental to any effluent limitations specified
under subsections (b) and (c) of this section for a class or category
of point sources, for any specific pollutant which the Administrator
is charged with a duty to regulate as a toxic or hazardous pollutant
under section 307(a)(1) or 311 of this Act, to control plant site run-
off, spillage or leaks, sludge or waste disposal, and drainage from
raw material storage which the Administrator determines are asso-
ciated with or ancillary to the industrial manufacturing or treat-
ment process within such class or category of point sources and
may contribute significant amounts of such pollutants, to navigable
waters. Any applicable controls established under this subsection
shall be included as a requirement for the purposes of section 301,
302, 307, or 403, as the case may be, in any permit issued to a
point source pursuant to section 402 of this Act.

(f) The Administrator, after consultation with appropriate Fed-
eral and State agencies and other interested persons, shall issue to
appropriate Federal agencies, the States, water pollution control
agencies, and agencies designated under section 208 of this Act,
within one year after the effective date of this subsection (and from
time to time thereafter) information including (1) guidelines for
identifying and evaluating the nature and extent of nonpoint
sources of pollutants, and (2) processes, procedures, and methods to
control pollution resulting from—

(A) agricultural and silvicultural activities, including run-
off from fields and crop and forest lands;

(B) mining activities, including runoff and siltation from
new, currently operating, and abandoned surface and under-
ground mines;

(C) all construction activity, including runoff from the fa-
cilities resulting from such construction;

(D) the disposal of pollutants in wells or in subsurface ex-
cavations;
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(E) salt water intrusion resulting from reductions of fresh
water flow from any cause, including extraction of ground
water, irrigation, obstruction, and diversion; and

(F) changes in the movement, flow, or circulation of any
navigable waters or ground waters, including changes caused
by the construction of dams, levees, channels, causeways, or
flow diversion facilities.

Such information and revisions thereof shall be published in the
Federal Register and otherwise made available to the public.

(g)(1) For the purpose of assisting States in carrying out pro-
grams under section 402 of this Act, the Administrator shall pub-
lish, within one hundred and twenty days after the date of enact-
ment of this title, and review at least annually thereafter and, if
appropriate, revise guidelines for pretreatment of pollutants which
he determines are not susceptible to treatment by publicly owned
treatment works. Guidelines under this subsection shall be estab-
lished to control and prevent the discharge into the navigable wa-
ters, the contiguous zone, or the ocean (either directly or through
publicly owned treatment works) of any pollutant which interferes
with, passes through, or otherwise is incompatible with such works.

(2) When publishing guidelines under this subsection, the Ad-
ministrator shall designate the category or categories of treatment
works to which the guidelines shall apply.

(h) The Administrator shall, within one hundred and eighty
days from the date of enactment of this title, promulgate guidelines
establishing test procedures for the analysis of pollutants that shall
include the factors which must be provided in any certification pur-
suant to section 401 of this Act or permit application pursuant to
section 402 of this Act.

(i) The Administrator shall (1) within sixty days after the en-
actment of this title promulgate guidelines for the purpose of estab-
lishing uniform application forms and other minimum require-
ments for the acquisition of information from owners and operators
of point-sources of discharge subject to any State program under
section 402 of this Act, and (2) within sixty days from the date of
enactment of this title promulgate guidelines establishing the min-
imum procedural and other elements of any State program under
section 402 of this Act which shall include:

(A) monitoring requirements;
(B) reporting requirements (including procedures to make

information available to the public);
(C) enforcement provisions; and
(D) funding, personnel qualifications, and manpower re-

quirements (including a requirement that no board or body
which approves permit applications or portions thereof shall
include, as a member, any person who receives, or has during
the previous two years received, a significant portion of his in-
come directly or indirectly from permit holders or applicants
for a permit).
(j) LAKE RESTORATION GUIDANCE MANUAL.—The Administrator

shall, within 1 year after the date of the enactment of the Water
Quality Act of 1987 and biennially thereafter, publish and dissemi-
nate a lake restoration guidance manual describing methods, proce-
dures, and processes to guide State and local efforts to improve, re-
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store, and enhance water quality in the Nation’s publicly owned
lakes.

(k)(1) The Administrator shall enter into agreements with the
Secretary of Agriculture, the Secretary of the Army, and the Sec-
retary of the Interior, and the heads of such other departments,
agencies, and instrumentalities of the United States as the Admin-
istrator determines, to provide for the maximum utilization of other
Federal laws and programs for the purpose of achieving and main-
taining water quality through appropriate implementation of plans
approved under section 208 of this Act and nonpoint source pollu-
tion management programs approved under section 319 of this Act.

(2) The Administrator is authorized to transfer to the Secretary
of Agriculture, the Secretary of the Army, and the Secretary of the
Interior and the heads of such other departments, agencies, and in-
strumentalities of the United States as the Administrator deter-
mines, any funds appropriated under paragraph (3) of this sub-
section to supplement funds otherwise appropriated to programs
authorized pursuant to any agreement under paragraph (1).

(3) There is authorized to be appropriated to carry out the pro-
visions of this subsection, $100,000,000 per fiscal year for the fiscal
years 1979 through 1983 and such sums as may be necessary for
fiscal years 1984 through 1990.

(l) INDIVIDUAL CONTROL STRATEGIES FOR TOXIC POLLUTANTS.—
(1) STATE LIST OF NAVIGABLE WATERS AND DEVELOPMENT

OF STRATEGIES.—Not later than 2 years after the date of the
enactment of this subsection, each State shall submit to the
Administrator for review, approval, and implementation under
this subsection—

(A) a list of those waters within the State which after
the application of effluent limitations required under sec-
tion 301(b)(2) of this Act cannot reasonably be anticipated
to attain or maintain (i) water quality standards for such
waters reviewed, revised, or adopted in accordance with
section 303(c)(2)(B) of this Act, due to toxic pollutants, or
(ii) that water quality which shall assure protection of pub-
lic health, public water supplies, agricultural and indus-
trial uses, and the protection and propagation of a bal-
anced population of shellfish, fish and wildlife, and allow
recreational activities in and on the water;

(B) a list of all navigable waters in such State for
which the State does not expect the applicable standard
under section 303 of this Act will be achieved after the re-
quirements of sections 301(b), 306, and 307(b) are met, due
entirely or substantially to discharges from point sources
of any toxic pollutants listed pursuant to section 307(a);

(C) for each segment of the navigable waters included
on such lists, a determination of the specific point sources
discharging any such toxic pollutant which is believed to
be preventing or impairing such water quality and the
amount of each toxic pollutant discharged by each such
source; and

(D) for each such segment, an individual control strat-
egy which the State determines will produce a reduction in
the discharge of toxic pollutants from point sources identi-
fied by the State under this paragraph through the estab-
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lishment of effluent limitations under section 402 of this
Act and water quality standards under section 303(c)(2)(B)
of this Act, which reduction is sufficient, in combination
with existing controls on point and nonpoint sources of pol-
lution, to achieve the applicable water quality standard as
soon as possible, but not later than 3 years after the date
of the establishment of such strategy.
(2) APPROVAL OR DISAPPROVAL.—Not later than 120 days

after the last day of the 2-year period referred to in paragraph
(1), the Administrator shall approve or disapprove the control
strategies submitted under paragraph (1) by any State.

(3) ADMINISTRATOR’S ACTION.—If a State fails to submit
control strategies in accordance with paragraph (1) or the Ad-
ministrator does not approve the control strategies submitted
by such State in accordance with paragraph (1), then, not later
than 1 year after the last day of the period referred to in para-
graph (2), the Administrator, in cooperation with such State
and after notice and opportunity for public comment, shall im-
plement the requirements of paragraph (1) in such State. In
the implementation of such requirements, the Administrator
shall, at a minimum, consider for listing under this subsection
any navigable waters for which any person submits a petition
to the Administrator for listing not later than 120 days after
such last day.
(m) SCHEDULE FOR REVIEW OF GUIDELINES.—

(1) PUBLICATION.—Within 12 months after the date of the
enactment of the Water Quality Act of 1987, and biennially
thereafter, the Administrator shall publish in the Federal Reg-
ister a plan which shall—

(A) establish a schedule for the annual review and re-
vision of promulgated effluent guidelines, in accordance
with subsection (b) of this section;

(B) identify categories of sources discharging toxic or
nonconventional pollutants for which guidelines under sub-
section (b)(2) of this section and section 306 have not pre-
viously been published; and

(C) establish a schedule for promulgation of effluent
guidelines for categories identified in subparagraph (B),
under which promulgation of such guidelines shall be no
later than 4 years after such date of enactment for cat-
egories identified in the first published plan or 3 years
after the publication of the plan for categories identified in
later published plans.
(2) PUBLIC REVIEW.—The Administrator shall provide for

public review and comment on the plan prior to final publica-
tion.

(33 U.S.C. 1314)

WATER QUALITY INVENTORY

SEC. 305. (a) The Administrator, in cooperation with the States
and with the assistance of appropriate Federal agencies, shall pre-
pare a report to be submitted to the Congress on or before
January 1, 1974, which shall—
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(1) describe the specific quality, during 1973, with appro-
priate supplemental descriptions as shall be required to take
into account seasonal, tidal, and other variations, of all navi-
gable waters and the waters of the contiguous zone;

(2) include an inventory of all point sources of discharge
(based on a qualitative and quantitative analysis of discharges)
of pollutants, into all navigable waters and the waters of the
contiguous zone; and

(3) identify specifically those navigable waters, the quality
of which—

(A) is adequate to provide for the protection and prop-
agation of a balanced population of shellfish, fish, and
wildlife and allow recreational activities in and on the
water;

(B) can reasonably be expected to attain such level by
1977 or 1983; and

(C) can reasonably be expected to attain such level by
any later date.

(b)(1) Each State shall prepare and submit to the Adminis-
trator by April 1, 1975, and shall bring up to date by April 1, 1976,
and biennially thereafter, a report which shall include—

(A) a description of the water quality of all navigable wa-
ters in such State during the preceding year, with appropriate
supplemental descriptions as shall be required to take into ac-
count seasonal, tidal, and other variations, correlated with the
quality of water required by the objective of this Act (as identi-
fied by the Administrator pursuant to criteria published under
section 304(a) of this Act) and the water quality described in
subparagraph (B) of this paragraph;

(B) an analysis of the extent to which all navigable waters
of such State provide for the protection and propagation of a
balanced population of shellfish, fish, and wildlife, and allow
recreational activities in and on the water;

(C) an analysis of the extent to which the elimination of
the discharge of pollutants and a level of water quality which
provides for the protection and propagation of a balanced popu-
lation of shellfish, fish, and wildlife and allows recreational ac-
tivities in and on the water, have been or will be achieved by
the requirements of this Act, together with recommendations
as to additional action necessary to achieve such objectives and
for what waters such additional action is necessary;

(D) an estimate of (i) the environmental impact, (ii) the
economic and social costs necessary to achieve the objective of
this Act in such State, (iii) the economic and social benefits of
such achievement, and (iv) an estimate of the date of such
achievement; and

(E) a description of the nature and extent of nonpoint
sources of pollutants, and recommendations as to the programs
which must be undertaken to control each category of such
sources, including an estimate of the costs of implementing
such programs.
(2) The Administrator shall transmit such State reports, to-

gether with an analysis thereof, to Congress on or before October
1, 1975, and October 1, 1976, and biennially thereafter.
(33 U.S.C. 1315)
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NATIONAL STANDARDS OF PERFORMANCE

SEC. 306. (a) For purposes of this section:
(1) The term ‘‘standard of performance’’ means a standard for

the control of the discharge of pollutants which reflects the greatest
degree of effluent reduction which the Administrator determines to
be achievable through application of the best available dem-
onstrated control technology, processes, operating methods, or
other alternatives, including, where practicable, a standard permit-
ting no discharge of pollutants.

(2) The term ‘‘new source’’ means any source, the construction
of which is commenced after the publication of proposed regulations
prescribing a standard of performance under this section which will
be applicable to such sources, if such standard is thereafter pro-
mulgated in accordance with this section.

(3) The term ‘‘source’’ means any building, structure, facility,
or installation from which there is or may be the discharge of pol-
lutants.

(4) The term ‘‘owner or operator’’ means any person who owns,
leases, operates, controls, or supervises a source.

(5) The term ‘‘construction’’ means any placement, assembly, or
installation of facilities or equipment (including contractual obliga-
tions to purchase such facilities or equipment) at the premises
where such equipment will be used, including preparation work at
such premises.

(b)(1)(A) The Administrator shall, within ninety days after the
date of enactment of this title publish (and from time to time there-
after shall revise) a list of categories of sources, which shall, at the
minimum, include:

pulp and paper mills;
paperboard, builders paper and board mills;
meat product and rendering processing;
dairy product processing;
grain mills;
canned and preserved fruits and vegetables processing;
canned and preserved seafood processing;
sugar processing;
textile mills;
cement manufacturing;
feedlots;
electroplating;
organic chemicals manufacturing;
inorganic chemicals manufacturing;
plastic and synthetic materials manufacturing;
soap and detergent manufacturing
fertilizer manufacturing;
petroleum refining;
iron and steel manufacturing;
nonferrous metals manufacturing;
phosphate manufacturing;
steam electric powerplants;
ferroalloy manufacturing;
leather tanning and finishing;
glass and asbestos manufacturing;
rubber processing; and
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timber products processing.
(B) As soon as practicable, but in no case more than one year,

after a category of sources is included in a list under subparagraph
(A) of this paragraph, the Administrator shall propose and publish
regulations establishing Federal standards of performance for new
sources within such category. The Administrator shall afford inter-
ested persons an opportunity for written comment on such pro-
posed regulations. After considering such comments, he shall pro-
mulgate, within one hundred and twenty days after publication of
such proposed regulations, such standards with such adjustments
as he deems appropriate. The Administrator shall, from time to
time, as technlogy and alternatives change, revise such standards
following the procedure required by this subsection for promulga-
tion of such standards. Standards of performance, or revisions
thereof, shall become effective upon promulgation. In establishing
or revising Federal standards of performance for new sources under
this section, the Administrator shall take into consideration the
cost of achieving such effluent reduction, and any non-water qual-
ity environmental impact and energy requirements.

(2) The Administrator may distinguish among classes, types,
and sizes within categories of new sources for the purpose of estab-
lishing such standards and shall consider the type of process em-
ployed (including whether batch or continuous).

(3) The provisions of this section shall apply to any new source
owned or operated by the United States.

(c) Each State may develop and submit to the Administrator a
procedure under State law for applying and enforcing standards of
performance for new sources located in such State. If the Adminis-
trator finds that the procedure and the law of any State require the
application and enforcement of standards of performance to at least
the same extent as required by this section, such State is author-
ized to apply and enforce such standards of performance (except
with respect to new sources owned or operated by the United
States).

(d) Notwithstanding any other provision of this Act, any point
source the construction of which is commenced after the date of en-
actment of the Federal Water Pollution Control Act Amendments
of 1972 and which is so constructed as to meet all applicable stand-
ards of performance shall not be subject to any more stringent
standard of performance during a ten-year period beginning on the
date of completion of such construction or during the period of de-
preciation or amortization of such facility for the purposes of sec-
tion 167 or 169 (or both) of the Internal Revenue Code of 1954,
whichever period ends first.

(e) After the effective date of standards of performance promul-
gated under this section, it shall be unlawful for any owner or oper-
ator of any new source to operate such source in violation of any
standard of performance applicable to such source.
(33 U.S.C. 1316)

TOXIC AND PRETREATMENT EFFLUENT STANDARDS

SEC. 307. (a)(1) On and after the date of enactment of the
Clean Water Act of 1977, the list of toxic pollutants or combination
of pollutants subject to this Act shall consist of those toxic
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polllutants listed in table 1 of Committee Print Numbered 95–30
of the Committee on Public Works and Transportation of the House
of Representatives, and the Administrator shall publish, not later
than the thirtieth day after the date of enactment of the Clean
Water Act of 1977, that list. From time to time thereafter, the Ad-
ministrator may revise such list and the Administrator is author-
ized to add to or remove from such list any pollutant. The Adminis-
trator in publishing any revised list, including the addition or re-
moval of any pollutant from such list, shall take into account the
toxicity of the pollutant, its persistence, degradability, the usual or
potential presence of the affected organisms in any waters, the im-
portance of the affected organisms, and the nature and extent of
the effect of the toxic pollutant on such organisms. A determination
of the Administrator under this paragraph shall be final except
that if, on judicial review, such determination was based on arbi-
trary and capricious action of the Administrator, the Administrator
shall make a redetermination.

(2) Each toxic pollutant listed in accordance with paragraph (1)
of this subsection shall be subject to effluent limitations resulting
from the application of the best available technology economically
achieveable for the applicable category or class of point sources es-
tablished in accordance with section 301(b)(2)(A) and 304(b)(2) of
this Act. The Administrator, in his discretion, may publish in the
Federal Register a proposed effluent standard (which may include
a prohibition) establishing requirements for a toxic pollutant
which, if an effluent limitation is applicable to a class or category
of point sources, shall be applicable to such category or class only
if such standard imposes more stringent requirements. Such pub-
lished effluent standard (or prohibition) shall take into account the
toxicity of the pollutant, its persistence, degradability, the usual or
potential presence of the affected organisms in any waters, the im-
portance of the affected organisms and the nature and extent of the
effect of the toxic pollutant on such organisms, and the extent to
which effective control is being or may be achieved under other reg-
ulatory authority. The Administrator shall allow a period of not
less than sixty days following publication of any such proposed ef-
fluent standard (or prohibition) for written comment by interested
persons on such proposed standard. In addition, if within thirty
days of publication of any such proposed effluent standard (or pro-
hibition) any interested person so requests, the Administrator shall
hold a public hearing in connection therewith. Such a public hear-
ing shall provide an opportunity for oral and written presentations,
such cross-examination as the Administrator determines is appro-
priate on disputed issues of material fact, and the transcription of
a verbatim record which shall be available to the public. After con-
sideration of such comments and any information and material pre-
sented at any public hearing held on such proposed standard or
prohibition, the Administrator shall promulgate such standards (or
prohibition) with such modifications as the Administrator finds are
justified. Such promulgation by the Administrator shall be made
within two hundred and seventy days after publication of proposed
standard (or prohibition). Such standard (or prohibition) shall be
final except that if, on judicial review, such standard was not based
on substantial evidence, the Administrator shall promulgate a re-
vised standard. Effluent limitations shall be established in accord-
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ance with sections 301(b)(2)(A) and 304(b)(2) for every toxic pollut-
ant referred to in table 1 of Committee Print Numbered 95–30 of
the Committee on Public Works and Transportation of the House
of Representatives as soon as practicable after the date of enact-
ment of the Clean Water Act of 1977, but no later than July 1,
1980. Such effluent limitations or effluent standards (or prohibi-
tions) shall be established for every other toxic pollutant listed
under paragraph (1) of this subsection as soon as practicable after
it is so listed.

(3) Each such effluent standard (or prohibition) shall be re-
viewed and, if appropriate, revised at least every three years.

(4) Any effluent standard promulgated under this section shall
be at that level which the Administrator determines provides an
ample margin of safety.

(5) When proposing or promulgating any effluent standard (or
prohibition) under this section, the Administrator shall designate
the category or categories of sources to which the effluent standard
(or prohibition) shall apply. Any disposal of dredged material may
be included in such a category of sources after consultation with
the Secretary of the Army.

(6) Any effluent standard (or prohibition) established pursuant
to this section shall take effect on such date or dates as specified
in the order promulgating such standard, but in no case, more than
one year from the date of such promulgation. If the Administrator
determines that compliance within one year from the date of pro-
mulgation is technologically infeasible for a category of sources, the
Administrator may establish the effective date of the effluent
standard (or prohibition) for such category at the earliest date upon
which compliance can be feasibly attained by sources within such
category, but in no event more than three years after the date of
such promulgation.

(7) Prior to publishing any regulations pursuant to this section
the Administrator shall, to the maximum extent practicable within
the time provided, consult with appropriate advisory committees,
States, independent experts, and Federal departments and agen-
cies.

(b)(1) The Administrator shall, within one hundred and eighty
days after the date of enactment of this title and from time to time
thereafter, publish proposed regulations establishing pretreatment
standards for introduction of pollutants into treatment works (as
defined in section 212 of this Act) which are publicly owned for
those pollutants which are determined not to be susceptible to
treatment by such treatment works or which would interfere with
the operation of such treatment works. Not later than ninety days
after such publication, and after opportunity for public hearing, the
Administrator shall promulgate such pretreatment standards.
Pretreatment standards under this subsection shall specify a time
for compliance not to exceed three years from the date of promulga-
tion and shall be established to prevent the discharge of any pollut-
ant through treatment works (as defined in section 212 of this Act)
which are publicly owned, which pollutant interfers with, passes
through, or otherwise is incompatible with such works. If, in the
case of any toxic pollutant under subsection (a) of this section in-
troduced by a source into a publicly owned treatment works, the
treatment by such works removes all or any part of such toxic pol-
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lutant and the discharge from such works does not violate that ef-
fluent limitation or standard which would be applicable to such
toxic pollutant if it were discharged by such source other than
through a publicly owned treatment works, and does not prevent
sludge use or disposal by such works in accordance with section
405 of this Act, then the pretreatment requirements for the sources
actually discharging such toxic pollutant into such publicly owned
treatment works may be revised by the owner or operator of such
works to reflect the removal of such toxic pollutant by such works.

(2) The Administrator shall, from time to time, as control tech-
nology, processes, operating methods, or other alternative change,
revise such standards following the procedures established by this
subsection for promulgation of such standards.

(3) When proposing or promulgating any pretreatment stand-
ard under this section, the Administrator shall designate the cat-
egory or categories of sources to which such standard shall apply.

(4) Nothing in this subsection shall affect any pretreatment re-
quirement established by any State or local law not in conflict with
any pretreatment standard established under this subsection.

(c) In order to ensure that any source introducing pollutants
into a publicly owned treatment works, which source would be a
new source subject to section 306 if it were to discharge pollutants,
will not cause a violation of the effluent limitations established for
any such treatment works, the Administrator shall promulgate
pretreatment standards for the category of such sources simulta-
neously with the promulgation of standards of performance under
section 306 for the equivalent category of new sources. Such
pretreatment standards shall prevent the discharge of any pollut-
ant into such treatment works, which pollutant may interfere with,
pass through, or otherwise be incompatible with such works.

(d) After the effective date of any effluent standard or prohibi-
tion or pretreatment standard promulgated under this section, it
shall be unlawful for any owner or operator of any source to oper-
ate any source in violation of any such effluent standard or prohibi-
tion or pretreatment standard.

(e) COMPLIANCE DATE EXTENSION FOR INNOVATIVE
PRETREATMENT SYSTEMS.—In the case of any existing facility that
proposes to comply with the pretreatment standards of subsection
(b) of this section by applying an innovative system that meets the
requirements of section 301(k) of this Act, the owner or operator of
the publicly owned treatment works receiving the treated effluent
from such facility may extend the date for compliance with the ap-
plicable pretreatment standard established under this section for a
period not to exceed 2 years—

(1) if the Administrator determines that the innovative
system has the potential for industrywide application, and

(2) if the Administrator (or the State in consultation with
the Administrator, in any case in which the State has a
pretreatment program approved by the Administrator)—

(A) determines that the proposed extension will not
cause the publicly owned treatment works to be in viola-
tion of its permit under section 402 or of section 405 or to
contribute to such a violation, and

(B) concurs with the proposed extension.
(33 U.S.C. 1317)
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INSPECTIONS, MONITORING, AND ENTRY

SEC. 308. (a) Whenever required to carry out the objective of
this Act, including but not limited to (1) developing or assisting in
the development of any effluent limitation, or other limitation, pro-
hibition, or effluent standard, pretreatment standard, or standard
of performance under this Act; (2) determining whether any person
is in violation of any such effluent limitation, or other limitation,
prohibition or effluent standard, pretreatment standard, or stand-
ard of performance; (3) any requirement established under this sec-
tion; or (4) carrying out sections 305, 311, 402, 404 (relating to
State permit programs), 405, and 504 of this Act—

(A) the Administrator shall require the owner or operator
of any point source to (i) establish and maintain such records,
(ii) make such reports, (iii) install, use, and maintain such
monitoring equipment or methods (including where appro-
priate, biological monitoring methods), (iv) sample such
effluents (in accordance with such methods, at such locations,
at such intervals, and in such manner as the Administrator
shall prescribe), and (v) provide such other information as he
may reasonably require; and

(B) the Administrator or his authorized representative (in-
cluding an authorized contractor acting as a representative of
the Administrator), upon presentation of his credentials—

(i) shall have a right of entry to, upon, or through any
premises in which an effluent source is located or in which
any records required to be maintained under clause (A) of
this subsection are located, and

(ii) may at reasonable times have access to and copy
any records, inspect any monitoring equipment or method
required under clause (A), and sample any effluents which
the owner or operator of such source is required to sample
under such clause.

(b) Any records, reports, or information obtained under this
section (1) shall, in the case of effluent data, be related to any ap-
plicable effluent limitations, toxic, pretreatment, or new source per-
formance standards, and (2) shall be available to the public, except
that upon a showing satisfactory to the Administrator by any per-
son that records, reports, or information, or particular part thereof
(other than effluent data), to which the Administrator has access
under this section, if made public would divulge methods or proc-
esses entitled to protection as trade secrets of such person, the Ad-
ministrator shall consider such record, report, or information, or
particular portion thereof confidential in accordance with the pur-
poses of section 1905 of title 18 of the United States Code. Any au-
thorized representative of the Administrator (including an author-
ized contractor acting as a representative of the Administrator)
who knowingly or willfully publishes, divulges, discloses, or makes
known in any manner or to any extent not authorized by law any
information which is required to be considered confidential under
this subsection shall be fined not more than $1,000 or imprisoned
not more than 1 year, or both. Nothing in this subsection shall pro-
hibit the Administrator or an authorized representative of the Ad-
ministrator (including any authorized contractor acting as a rep-
resentative of the Administrator) from disclosing records, reports,
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or information to other officers, employees, or authorized represent-
atives of the United States concerned with carrying out this Act or
when relevant in any proceeding under this Act.

(c) Each State may develop and submit to the Administrator
procedures under State law for inspection, monitoring, and entry
with respect to point sources located in such State. If the Adminis-
trator finds that the procedures and the law of any State relating
to inspection, monitoring, and entry are applicable to at least the
same extent as those required by this section, such State is author-
ized to apply and enforce its procedures for inspection, monitoring,
and entry with respect to point sources located in such State (ex-
cept with respect to point sources owned or operated by the United
States).

(d) ACCESS BY CONGRESS.—Notwithstanding any limitation
contained in this section or any other provision of law, all informa-
tion reported to or otherwise obtained by the Administrator (or any
representative of the Administrator) under this Act shall be made
available, upon written request of any duly authorized committee
of Congress, to such committee.
(33 U.S.C. 1318)

FEDERAL ENFORCEMENT

SEC. 309. (a)(1) Whenever, on the basis of any information
available to him, the Administrator finds that any person is in vio-
lation of any condition or limitation which implements section 301,
302, 306, 307, 308, 318, or 405 of this Act in a permit issued by
a State under an approved permit program under section 402 or
404 of this Act, he shall proceed under his authority in paragraph
(3) of this subsection or he shall notify the person in alleged viola-
tion and such State of such finding. If beyond the thirtieth day
after the Administrator’s notification the State has not commenced
appropriate enforcement action, the Administrator shall issue an
order requiring such person to comply with such condition or limi-
tation or shall bring a civil action in accordance with subsection (b)
of this section.

(2) Whenever, on the basis of information available to him, the
Administrator finds that violations of permit conditions or limita-
tions as set forth in paragraph (1) of this subsection are so wide-
spread that such violations appear to result from a failure of the
State to enforce such permit conditions or limitations effectively, he
shall so notify the State. If the Administrator finds such failure ex-
tends beyond the thirtieth day after such notice, he shall give pub-
lic notice of such finding. During the period beginning with such
public notice and ending when such State satisfies the Adminis-
trator that it will enforce such conditions and limitations (hereafter
referred to in this section as the period of ‘‘federally assumed en-
forcement’’), except where an extension has been granted under
paragraph (5)(B) of this subsection, the Administrator shall enforce
any permit condition or limitation with respect to any person—

(A) by issuing an order to comply with such condition or
limitation, or

(B) by bringing a civil action under subsection (b) of this
section.
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(3) Whenever on the basis of any information available to him
the Administrator finds that any person is in violation of section
301, 302, 306, 307, 308, 318, or 405 of this Act, or is in violation
of any permit condition or limitation implementing any of such sec-
tions in a permit issued under section 402 of this Act by him or
by a State or in a permit issued under section 404 of this Act by
a State, he shall issue an order requiring such person to comply
with such section or requirement, or he shall bring a civil action
in accordance with subsection (b) of this section.

(4) A copy of any order issued under this subsection shall be
sent immediately by the Administrator to the State in which the
violation occurs and other affected States. In any case in which an
order under this subsection (or notice to a violator under paragraph
(1) of this subsection) is issued to a corporation, a copy of such
order (or notice) shall be served on any appropriate corporate offi-
cers. An order issued under this subsection relating to a violation
of section 308 of this Act shall not take effect until the person to
whom it is issued has had an opportunity to confer with the Ad-
ministrator concerning the alleged violation.

(5)(A) Any order issued under this subsection shall be by per-
sonal service, shall state with reasonable specificity the nature of
the violation, and shall specify a time for compliance not to exceed
thirty days in the case of a violation of an interim compliance
schedule or operation and maintenance requirement and not to ex-
ceed a time the Administrator determines to be reasonable in the
case of a violation of a final deadline, taking into account the seri-
ousness of the violation and any good faith efforts to comply with
applicable requirements.

(B) The Administrator may, if he determines (i) that any per-
son who is a violator of, or any person who is otherwise not in com-
pliance with, the time requirements under this Act or in any per-
mit issued under this Act, has acted in good faith, and has made
a commitment (in the form of contracts or other securities) of nec-
essary resources to achieve compliance by the earliest possible date
after July 1, 1977, but not later than April 1, 1979; (ii) that any
extension under this provision will not result in the imposition of
any additional controls on any other point or nonpoint source; (iii)
that an application for a permit under section 402 of this Act was
filed for such person prior to December 31, 1974; and (iv) that the
facilities necessary for compliance with such requirements are
under construction, grant an extension of the date referred to in
section 301(b)(1)(A) to a date which will achieve compliance at the
earliest time possible but not later than April 1, 1979.

(6) Whenever, on the basis of information available to him, the
Administrator finds (A) that any person is in violation of section
301(b)(1) (A) or (C) of this Act, (B) that such person cannot meet
the requirements for a time extension under section 301(i)(2) of
this Act, and (C) that the most expeditious and appropriate means
of compliance with this Act by such person is to discharge into a
publicly owned treatment works, then, upon request of such person,
the Administrator may issue an order requiring such person to
comply with this Act at the earliest date practicable, but not later
than July 1, 1983, by discharging into a publicly owned treatment
works if such works concur with such order. Such order shall in-
clude a schedule of compliance.
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(b) The Administrator is authorized to commence a civil action
for appropriate relief, including a permanent or temporary injunc-
tion, for any violation for which he is authorized to issue a compli-
ance order under subsection (a) of this section. Any action under
this subsection may be brought in the district court of the United
States for the district in which the defendant is located or resides
or is doing business, and such court shall have jurisdiction to re-
strain such violation and to require compliance. Notice of the com-
mencement of such action shall be given immediately to the appro-
priate State.

(c) CRIMINAL PENALTIES.—
(1) NEGLIGENT VIOLATIONS.—Any person who—

(A) negligently violates section 301, 302, 306, 307, 308,
311(b)(3), 318, or 405 of this Act, or any permit condition
or limitation implementing any of such sections in a per-
mit issued under section 402 of this Act by the Adminis-
trator or by a State, or any requirement imposed in a
pretreatment program approved under section 402(a)(3) or
402(b)(8) of this Act or in a permit issued under section
404 of this Act by the Secretary of the Army or by a State;
or

(B) negligently introduces into a sewer system or into
a publicly owned treatment works any pollutant or haz-
ardous substance which such person knew or reasonably
should have known could cause personal injury or property
damage or, other than in compliance with all applicable
Federal, State, or local requirements or permits, which
causes such treatment works to violate any effluent limita-
tion or condition in any permit issued to the treatment
works under section 402 of this Act by the Administrator
or a State;

shall be punished by a fine of not less than $2,500 nor more
than $25,000 per day of violation, or by imprisonment for not
more than 1 year, or by both. If a conviction of a person is for
a violation committed after a first conviction of such person
under this paragraph, punishment shall be by a fine of not
more than $50,000 per day of violation, or by imprisonment of
not more than 2 years, or by both.

(2) KNOWING VIOLATIONS.—Any person who—
(A) knowingly violates section 301, 302, 306, 307, 308,

311(b)(3), 318, or 405 of this Act, or any permit condition
or limitation implementing any of such sections in a per-
mit issued under section 402 of this Act by the Adminis-
trator or by a State, or any requirement imposed in a
pretreatment program approved under section 402(a)(3) or
402(b)(8) of this Act or in a permit issued under section
404 of this Act by the Secretary of the Army or by a State;
or

(B) knowingly introduces into a sewer system or into
a publicly owned treatment works any pollutant or haz-
ardous substance which such person knew or reasonably
should have known could cause personal injury or property
damage or, other than in compliance with all applicable
Federal, State, or local requirements or permits, which
causes such treatment works to violate any effluent limita-
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tion or condition in a permit issued to the treatment works
under section 402 of this Act by the Administrator or a
State;

shall be punished by a fine of not less that $5,000 nor more
than $50,000 per day of violation, or by imprisonment for not
more than 3 years, or by both. If a conviction of a person is
for a violation committed after a first conviction of such person
under this paragraph, punishment shall be by a fine of not
more than $100,000 per day of violation, or imprisonment of
not more than 6 years, or by both.

(3) KNOWING ENDANGERMENT.—
(A) GENERAL RULE.—Any person who knowingly vio-

lates section 301, 302, 306, 307, 308, 311(b)(3), 318, or 405
of this Act, or any permit condition or limitation imple-
menting any of such sections in a permit issued under sec-
tion 402 of this Act by the Administrator or by a State, or
in a permit issued under section 404 of this Act by the Sec-
retary of the Army or by a State, and who knows at that
time that he thereby places another person in imminent
danger of death or serious bodily injury, shall, upon convic-
tion, be subject to a fine of not more than $250,000 or im-
prisonment of not more than 15 years, or both. A person
which is an organization shall, upon conviction of violating
this subparagraph, be subject to a fine of not more than
$1,000,000. If a conviction of a person is for a violation
committed after a first conviction of such person under
this paragraph, the maximum punishment shall be dou-
bled with respect to both fine and imprisonment.

(B) ADDITIONAL PROVISIONS.—For the purpose of sub-
paragraph (A) of this paragraph—

(i) in determining whether a defendant who is an
individual knew that his conduct placed another per-
son in imminent danger of death or serious bodily
injury—

(I) the person is responsible only for actual
awareness or actual belief that he possessed; and

(II) knowledge possessed by a person other
than the defendant but not by the defendant him-
self may not be attributed to the defendant;

except that in proving the defendant’s possession of
actual knowledge, circumstantial evidence may be
used, including evidence that the defendant took af-
firmative steps to shield himself from relevant infor-
mation;

(ii) it is an affirmative defense to prosecution that
the conduct charged was consented to by the person
endangered and that the danger and conduct charged
were reasonably foreseeable hazards of—

(I) an occupation, a business, or a profession;
or

(II) medical treatment or medical or scientific
experimentation conducted by professionally ap-
proved methods and such other person had been
made aware of the risks involved prior to giving
consent;

January 21, 2003



125 Sec. 309FEDERAL WATER POLLUTION CONTROL ACT

and such defense may be established under this sub-
paragraph by a preponderance of the evidence;

(iii) the term ‘‘organization’’ means a legal entity,
other than a government, established or organized for
any purpose, and such term includes a corporation,
company, association, firm, partnership, joint stock
company, foundation, institution, trust, society, union,
or any other association of persons; and

(iv) the term ‘‘serious bodily injury’’ means bodily
injury which involves a substantial risk of death, un-
consciousness, extreme physical pain, protracted and
obvious disfigurement, or protracted loss or impair-
ment of the function of a bodily member, organ, or
mental faculty.

(4) FALSE STATEMENTS.—Any person who knowingly makes
any false material statement, representation, or certification in
any application, record, report, plan, or other document filed or
required to be maintained under this Act or who knowingly fal-
sifies, tampers with, or renders inaccurate any monitoring de-
vice or method required to be maintained under this Act, shall
upon conviction, be punished by a fine of not more than
$10,000, or by imprisonment for not more than 2 years, or by
both. If a conviction of a person is for a violation committed
after a first conviction of such person under this paragraph,
punishment shall be by a fine of not more than $20,000 per
day of violation, or by imprisonment of not more than 4 years,
or by both.

(5) TREATMENT OF SINGLE OPERATIONAL UPSET.—For pur-
poses of this subsection, a single operational upset which leads
to simultaneous violations of more than one pollutant param-
eter shall be treated as a single violation.

(6) RESPONSIBLE CORPORATE OFFICER AS ‘‘PERSON’’.—For
the purpose of this subsection, the term ‘‘person’’ means, in ad-
dition to the definition contained in section 502(5) of this Act,
any responsible corporate officer.

(7) HAZARDOUS SUBSTANCE DEFINED.—For the purpose of
this subsection, the term ‘‘hazardous substance’’ means (A) any
substance designated pursuant to section 311(b)(2)(A) of this
Act, (B) any element, compound, mixture, solution, or sub-
stance designated pursuant to section 102 of the Comprehen-
sive Environmental Response, Compensation, and Liability Act
of 1980, (C) any hazardous waste having the characteristics
identified under or listed pursuant to section 3001 of the Solid
Waste Disposal Act (but not including any waste the regulation
of which under the Solid Waste Disposal Act has been sus-
pended by Act of Congress), (D) any toxic pollutant listed
under section 307(a) of this Act, and (E) any imminently haz-
ardous chemical substance or mixture with respect to which
the Administrator has taken action pursuant to section 7 of the
Toxic Substances Control Act.
(d) Any person who violates section 301, 302, 306, 307, 308,

311(b)(3), 318 or 405 of this Act, or any permit condition or limita-
tion implementing any of such sections in a permit issued under
section 402 of this Act by the Administrator, or by a State, or in
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1 So in law. See P.L. 100–4, sec. 313(a)(1), 101 Stat. 45.

a permit issued under section 404 of this Act by a State,,1 or any
requirement imposed in a pretreatment program approved under
section 402(a)(3) or 402(b)(8) of this Act, and any person who vio-
lates any order issued by the Administrator under subsection (a) of
this section, shall be subject to a civil penalty not to exceed $25,000
per day for each violation. In determining the amount of a civil
penalty the court shall consider the seriousness of the violation or
violations, the economic benefit (if any) resulting from the viola-
tion, any history of such violations, any good-faith efforts to comply
with the applicable requirements, the economic impact of the pen-
alty on the violator, and such other matters as justice may require.
For purposes of this subsection, a single operational upset which
leads to simultaneous violations of more than one pollutant param-
eter shall be treated as a single violation.

(e) Whenever a municipality is a party to a civil action brought
by the United States under this section, the State in which such
municipality is located shall be joined as a party. Such State shall
be liable for payment of any judgment, or any expenses incurred
as a result of complying with any judgment, entered against the
municipality in such action to the extent that the laws of that
State prevent the municipality from raising revenues needed to
comply with such judgment.

(f) Whenever, on the basis of an information available to him,
the Administrator finds that an owner or operator of any source is
introducing a pollutant into a treatment works in violation of sub-
section (d) of section 307, the Administrator may notify the owner
or operator of such treatment works and the State of such viola-
tion. If the owner or operator of the treatment works does not com-
mence appropriate enforcement action within 30 days of the date
of such notification, the Administrator may commence a civil action
for appropriate relief, including but not limited to, a permanent or
temporary injunction, against the owner or operator of such treat-
ment works. In any such civil action the Administrator shall join
the owner or operator of such source as a party to the action. Such
action shall be brought in the district court of the United States
in the district in which the treatment works is located. Such court
shall have jurisdiction to restrain such violation and to require the
owner or operator of the treatment works and the owner or oper-
ator of the source to take such action as may be necessary to come
into compliance with this Act. Notice of commencement of any such
action shall be given to the State. Nothing in this subsection shall
be construed to limit or prohibit any other authority the Adminis-
trator may have under this Act.

(g) ADMINISTRATIVE PENALTIES.—
(1) VIOLATIONS.—Whenever on the basis of any informa-

tion available—
(A) the Administrator finds that any person has vio-

lated section 301, 302, 306, 307, 308, 318, or 405 of this
Act, or has violated any permit condition or limitation im-
plementing any of such sections in a permit issued under
section 402 of this Act by the Administrator or by a State,
or in a permit issued under section 404 by a State, or
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(B) the Secretary of the Army (hereinafter in this sub-
section referred to as the ‘‘Secretary’’) finds that any per-
son has violated any permit condition or limitation in a
permit issued under section 404 of this Act by the Sec-
retary,

the Administrator or Secretary, as the case may be, may, after
consultation with the State in which the violation occurs, as-
sess a class I civil penalty or a class II civil penalty under this
subsection.

(2) CLASSES OF PENALTIES.—
(A) CLASS I.—The amount of a class I civil penalty

under paragraph (1) may not exceed $10,000 per violation,
except that the maximum amount of any class I civil pen-
alty under this subparagraph shall not exceed $25,000. Be-
fore issuing an order assessing a civil penalty under this
subparagraph, the Administrator or the Secretary, as the
case may be, shall give to the person to be assessed such
penalty written notice of the Administrator’s or Secretary’s
proposal to issue such order and the opportunity to re-
quest, within 30 days of the date the notice is received by
such person, a hearing on the proposed order. Such hear-
ing shall not be subject to section 554 or 556 of title 5,
United States Code, but shall provide a reasonable oppor-
tunity to be heard and to represent evidence.

(B) CLASS II.—The amount of a class II civil penalty
under paragraph (1) may not exceed $10,000 per day for
each day during which the violation continues; except that
the maximum amount of any class II civil penalty under
this subparagraph shall not exceed $125,000. Except as
otherwise provided in this subsection, a class II civil pen-
alty shall be assessed and collected in the same manner,
and subject to the same provisions, as in the case of civil
penalties assessed and collected after notice and oppor-
tunity for a hearing on the record in accordance with sec-
tion 554 of title 5, United States Code. The Administrator
and the Secretary may issue rules for discovery procedures
for hearings under this subparagraph.
(3) DETERMINING AMOUNT.—In determining the amount of

any penalty assessed under this subsection, the Administrator
or the Secretary, as the case may be, shall take into account
the nature, circumstances, extent and gravity of the violation,
or violations, and, with respect to the violator, ability to pay,
any prior history of such violations, the degree of culpability,
economic benefit or savings (if any) resulting from the viola-
tion, and such other matters as justice may require. For pur-
poses of this subsection, a single operational upset which leads
to simultaneous violations of more than one pollutant param-
eter shall be treated as a single violation.

(4) RIGHTS OF INTERESTED PERSONS.—
(A) PUBLIC NOTICE.—Before issuing an order assessing

a civil penalty under this subsection the Administrator or
Secretary, as the case may be, shall provide public notice
of and reasonable opportunity to comment on the proposed
issuance of such order.
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(B) PRESENTATION OF EVIDENCE.—Any person who
comments on a proposed assessment of a penalty under
this subsection shall be given notice of any hearing held
under this subsection and of the order assessing such pen-
alty. In any hearing held under this subsection, such per-
son shall have a reasonable opportunity to be heard and
to present evidence.

(C) RIGHTS OF INTERESTED PERSONS TO A HEARING.—
If no hearing is held under paragraph (2) before issuance
of an order assessing a penalty under this subsection, any
person who commented on the proposed assessment may
petition, within 30 days after the issuance of such order,
the Administrator or Secretary, as the case may be, to set
aside such order and to provide a hearing on the penalty.
If the evidence presented by the petitioner in support of
the petition is material and was not considered in the
issuance of the order, the Administrator or Secretary shall
immediately set aside such order and provide a hearing in
accordance with paragraph (2)(A) in the case of a class I
civil penalty and paragraph (2)(B) in the case of a class II
civil penalty. If the Administrator or Secretary denies a
hearing under this subparagraph, the Administrator or
Secretary shall provide to the petitioner, and publish in
the Federal Register, notice of and the reasons for such de-
nial.
(5) FINALITY OF ORDER.—An order issued under this sub-

section shall become final 30 days after its issuance unless a
petition for judicial review is filed under paragraph (8) or a
hearing is requested under paragraph (4)(C). If such a hearing
is denied, such order shall become final 30 days after such de-
nial.

(6) EFFECT OF ORDER.—
(A) LIMITATION ON ACTIONS UNDER OTHER SECTIONS.—

Action taken by the Administrator or the Secretary, as the
case may be, under this subsection shall not affect or limit
the Administrator’s or Secretary’s authority to enforce any
provision of this Act; except that any violation—

(i) with respect to which the Administrator or the
Secretary has commenced and is diligently prosecuting
an action under this subsection,

(ii) with respect to which a State has commenced
and is diligently prosecuting an action under a State
law comparable to this subsection, or

(iii) for which the Administrator, the Secretary, or
the State has issued a final order not subject to fur-
ther judicial review and the violator has paid a pen-
alty assessed under this subsection, or such com-
parable State law, as the case may be,

shall not be the subject of a civil penalty action under sub-
section (d) of this section or section 311(b) or section 505
of this Act.

(B) APPLICABILITY OF LIMITATION WITH RESPECT TO
CITIZEN SUITS.—The limitations contained in subparagraph
(A) on civil penalty actions under section 505 of this Act
shall not apply with respect to any violation for which—
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(i) a civil action under section 505(a)(1) of this Act
has been filed prior to commencement of an action
under this subsection, or

(ii) notice of an alleged violation of section
505(a)(1) of this Act has been given in accordance with
section 505(b)(1)(A) prior to commencement of an ac-
tion under this subsection and an action under section
505(a)(1) with respect to such alleged violation is filed
before the 120th day after the date on which such no-
tice is given.

(7) EFFECT OF ACTION ON COMPLIANCE.—No action by the
Administrator or the Secretary under this subsection shall af-
fect any person’s obligation to comply with any section of this
Act or with the terms and conditions of any permit issued pur-
suant to section 402 or 404 of this Act.

(8) JUDICIAL REVIEW.—Any person against whom a civil
penalty is assessed under this subsection or who commented
on the proposed assessment of such penalty in accordance with
paragraph (4) may obtain review of such assessment—

(A) in the case of assessment of a class I civil penalty,
in the United States District Court for the District of Co-
lumbia or in the district in which the violation is alleged
to have occurred, or

(B) in the case of assessment of a class II civil penalty,
in United States Court of Appeals for the District of Co-
lumbia Circuit or for any other circuit in which such per-
son resides or transacts business,

by filing a notice of appeal in such court within the 30-day pe-
riod beginning on the date the civil penalty order is issued and
by simultaneously sending a copy of such notice by certified
mail to the Administrator or the Secretary, as the case may be,
and the Attorney General. The Administrator or the Secretary
shall promptly file in such court a certified copy of the record
on which the order was issued. Such court shall not set aside
or remand such order unless there is not substantial evidence
in the record, taken as a whole, to support the finding of a vio-
lation or unless the Administrator’s or Secretary’s assessment
of the penalty constitutes an abuse of discretion and shall not
impose additional civil penalties for the same violation unless
the Administrator’s or Secretary’s assessment of the penalty
constitutes an abuse of discretion.

(9) COLLECTION.—If any person fails to pay an assessment
of a civil penalty—

(A) after the order making the assessment has become
final, or

(B) after a court in an action brought under paragraph
(8) has entered a final judgment in favor of the Adminis-
trator or the Secretary, as the case may be,

the Administrator or the Secretary shall request the Attorney
General to bring a civil action in an appropriate district court
to recover the amount assessed (plus interest at currently pre-
vailing rates from the date of the final order or the date of the
final judgment, as the case may be). In such an action, the va-
lidity, amount, and appropriateness of such penalty shall not
be subject to review. Any person who fails to pay on a timely
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basis the amount of an assessment of a civil penalty as de-
scribed in the first sentence of this paragraph shall be required
to pay, in addition to such amount and interest, attorneys fees
and costs for collection proceedings and a quarterly non-
payment penalty for each quarter during which such failure to
pay persists. Such nonpayment penalty shall be in an amount
equal to 20 percent of the aggregate amount of such person’s
penalties and nonpayment penalties which are unpaid as of the
beginning of such quarter.

(10) SUBPOENAS.—The Administrator or Secretary, as the
case may be, may issue subpoenas for the attendance and testi-
mony of witnesses and the production of relevant papers,
books, or documents in connection with hearings under this
subsection. In case of contumacy or refusal to obey a subpoena
issued pursuant to this paragraph and served upon any person,
the district court of the United States for any district in which
such person is found, resides, or transacts business, upon ap-
plication by the United States and after notice to such person,
shall have jurisdiction to issue an order requiring such person
to appear and give testimony before the administrative law
judge or to appear and produce documents before the adminis-
trative law judge, or both, and any failure to obey such order
of the court may be punished by such court as a contempt
thereof.

(11) PROTECTION OF EXISTING PROCEDURES.—Nothing in
this subsection shall change the procedures existing on the day
before the date of the enactment of the Water Quality Act of
1987 under other subsections of this section for issuance and
enforcement of orders by the Administrator.

(33 U.S.C. 1319)

INTERNATIONAL POLLUTION ABATEMENT

SEC. 310. (a) Whenever the Administrator, upon receipts of re-
ports, surveys, or studies from any duly constituted international
agency, has reason to believe that pollution is occurring which en-
dangers the health or welfare of persons in a foreign country, and
the Secretary of State requests him to abate such pollution, he
shall give formal notification thereof to the State water pollution
control agency of the State or States in which such discharge or
discharges originate and to the appropriate interstate agency, if
any. He shall also promptly call such a hearing, if he believes that
such pollution is occurring in sufficient quantity to warrant such
action, and if such foreign country has given the United States es-
sentially the same rights with respect to the prevention and control
of pollution occurring in that country as is given that country by
this subsection. The Administrator, through the Secretary of State,
shall invite the foreign country which may be adversely affected by
the pollution to attend and participate in the hearing, and the rep-
resentative of such country shall, for the purpose of the hearing
and any further proceeding resulting from such hearing, have all
the rights of a State water pollution control agency. Nothing in this
subsection shall be construed to modify, amend, repeal, or other-
wise affect the provisions of the 1909 Boundary Waters Treaty be-
tween Canada and the United States or the Water Utilization
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Treaty of 1944 between Mexico and the United States (59 Stat.
1219), relative to the control and abatement of pollution in waters
covered by those treaties.

(b) The calling of a hearing under this section shall not be con-
strued by the courts, the Administrator, or any person as limiting,
modifying, or otherwise affecting the functions and responsibilities
of the Administrator under this section to establish and enforce
water quality requirements under this Act.

(c) The Administrator shall publish in the Federal Register a
notice of a public hearing before a hearing board of five or more
persons appointed by the Administrator. A majority of the mem-
bers of the board and the chairman who shall be designated by the
Administrator shall not be officers or employees of Federal, State,
or local governments. On the basis of the evidence presented at
such hearing, the board shall within sixty days after completion of
the hearing make findings of fact as to whether or not such pollu-
tion is occurring and shall thereupon by decision, incorporating its
findings therein, make such recommendations to abate the pollu-
tion as may be appropriate and shall transmit such decision and
the record of the hearings to the Administrator. All such decisions
shall be public. Upon receipt of such decision, the Administrator
shall promptly implement the board’s decision in accordance with
the provisions of this Act.

(d) In connection with any hearing called under this sub-
section, the board is authorized to require any persons whose al-
leged activities result in discharges causing or contributing to pol-
lution to file with it in such forms as it may prescribe, a report
based on existing data, furnishing such information as may reason-
ably be required as to the character, kind, and quantity of such dis-
charges and the use of facilities or other means to prevent or re-
duce such discharges by the person filing such a report. Such re-
port shall be made under oath or otherwise, as the board may pre-
scribe, and shall be filed with the board within such reasonable pe-
riod as it may prescribe, unless additional time is granted by it.
Upon a showing satisfactory to the board by the person filing such
report that such report or portion thereof (other than effluent
data), to which the Adminsitrator has access under this section, if
made public would divulge trade secrets or secret processes of such
person, the board shall consider such report or portion thereof con-
fidential for the purposes of section 1905 of title 18 of the United
States Code. If any person required to file any report under this
paragraph shall fail to do so within the time fixed by the board for
filing the same, and such failure shall continue for thirty days after
notice of such default, such person shall forfeit to the United States
the sum of $1,000 for each and every day of the continuance of
such failure, which forfeiture shall be payable into the Treasury of
the United States, and shall be recoverable in a civil suit in the
name of the United States in the district court of the United States
where such person has his principal office or in any district in
which he does business. The Administrator may upon application
therefor remit or mitigate any forfeiture provided for under this
subsection.

(e) Board members, other than officers or employees of Federal,
State, or local governments, shall be for each day (including travel-
time) during which they are performing board business, entitled to
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receive compensation at a rate fixed by the Administrator but not
in excess of the maximum rate of pay for grade GS–18, as provided
in the General Schedule under section 5332 of title 5 of the United
States Code, and shall, notwithstanding the limitations of sections
5703 and 5704 of title 5 of the United States Code, be fully reim-
bursed for travel, subsistence, and related expenses.

(f) When any such recommendation adopted by the Adminis-
trator involves the institution of enforcement proceedings against
any person to obtain the abatement of pollution subject to such rec-
ommendation, the Administrator shall institute such proceedings if
he believes that the evidence warrants such proceedings. The dis-
trict court of the United States shall consider and determine de
novo all relevant issues, but shall receive in evidence the record of
the proceedings before the conference or hearing board. The court
shall have jurisdiction to enter such judgment and orders enforcing
such judgment as it deems appropriate or to remand such pro-
ceedings to the Administrator for such further action as it may di-
rect.
(33 U.S.C. 1320)

OIL AND HAZARDOUS SUBSTANCE LIABILITY

SEC. 311. (a) For the purpose of this section, the term—
(1) ‘‘oil’’ means oil of any kind or in any form, including,

but not limited to, petroleum, fuel oil, sludge, oil refuse, and
oil mixed with wastes other than dredged spoil;

(2) ‘‘discharge’’ includes, but is not limited to, any spilling,
leaking, pumping, pouring, emitting, emptying or dumping, but
excludes (A) discharges in compliance with a permit under sec-
tion 402 of this Act, (B) discharges resulting from cir-
cumstances identified and reviewed and made a part of the
public record with respect to a permit issued or modified under
section 402 of this Act, and subject to a condition in such per-
mit, ,(C) 1 continuous or anticipated intermittent discharges
from a point source, identified in a permit or permit applica-
tion under section 402 of this Act, which are caused by events
occurring within the scope of relevant operating or treatment
systems, and (D) discharges incidental to mechanical removal
authorized by the President under subsection (c) of this sec-
tion;

(3) ‘‘vessel’’ means every description of watercraft or other
artificial contrivance used, or capable of being used, as a
means of transportation on water other than a public vessel;

(4) ‘‘public vessel’’ means a vessel owned or bareboat-char-
tered and operated by the United States, or by a State or polit-
ical subdivision thereof, or by a foreign nation, except when
such vessel is engaged in commerce;

(5) ‘‘United States’’ means the States, the District of Co-
lumbia, the Commonwealth of Puerto Rico, the Commonwealth
of the Northern Mariana Islands, Guam, American Samoa, the
Virgin Islands, and the Trust Territory of the Pacific Islands;

(6) ‘‘owner or operator’’ means (A) in the case of a vessel,
any person owning, operating, or chartering by demise, such
vessel, and (B) in the case of an onshore facility, and an off-
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shore facility, any person owning or operating such onshore fa-
cility or offshore facility, and (C) in the case of any abandoned
offshore facility, the person who owned or operated such facil-
ity immediately prior to such abandonment;

(7) ‘‘person’’ includes an individual, firm, corporation, asso-
ciation, and a partnership;

(8) ‘‘remove’’ or ‘‘removal’’ refers to containment and re-
moval of the oil or hazardous substances from the water and
shorelines or the taking of such other actions as may be nec-
essary to prevent, minimize, or mitigate damage to the public
health or welfare, including, but not limited to, fish, shellfish,
wildlife, and public and private property, shorelines, and
beaches;

(9) ‘‘contiguous zone’’ means the entire zone established or
to be established by the United States under article 24 of the
Convention on the Territorial Sea and the Contiguous Zone;

(10) ‘‘onshore facility’’ means any facility (including, but
not limited to, motor vehicles and rolling stock) of any kind lo-
cated in, on, or under, any land within the United States other
than submerged land;

(11) ‘‘offshore facility’’ means any facility of any kind lo-
cated in, on, or under, any of the navigable waters of the
United States, and any facility of any kind which is subject to
the jurisdiction of the United States and is located in, on, or
under any other waters, other than a vessel or a public vessel;

(12) ‘‘act of God’’ means an act occasioned by an unantici-
pated grave natural disaster;

(13) ‘‘barrel’’ means 42 United States gallons at 60 degrees
Fahrenheit;

(14) ‘‘hazardous substance’’ means any substance des-
ignated pursuant to subsection (b)(2) of this section;

(15) ‘‘inland oil barge’’ means a non-self-propelled vessel
carrying oil in bulk as cargo and certificated to operate only in
the inland waters of the United States, while operating in such
waters;

(16) ‘‘inland waters of the United States’’ means those wa-
ters of the United States lying inside the baseline from which
the territorial sea is measured and those water outside such
baseline which are a part of the Gulf Intracoastal Waterway;

(17) ‘‘otherwise’’ subject to the jurisdiction of the United
States’’ means subject to the jurisdiction of the United States
by virtue of United States citizenship, United States vessel
documentation or numbering, or as provided for by inter-
national agreement to which the United States is a party;

(18) ‘‘Area Committee’’ means an Area Committee estab-
lished under subsection (j);

(19) ‘‘Area Contingency Plan’’ means an Area Contingency
Plan prepared under subsection (j);

(20) ‘‘Coast Guard District Response Group’’ means a
Coast Guard District Response Group established under sub-
section (j);

(21) ‘‘Federal On-Scene Coordinator’’ means a Federal On-
Scene Coordinator designated in the National Contingency
Plan;
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(22) ‘‘National Contingency Plan’’ means the National Con-
tingency Plan prepared and published under subsection (d);

(23) ‘‘National Response Unit’’ means the National Re-
sponse Unit established under subsection (j);

(24) ‘‘worst case discharge’’ means—
(A) in the case of a vessel, a discharge in adverse

weather conditions of its entire cargo; and
(B) in the case of an offshore facility or onshore facil-

ity, the largest foreseeable discharge in adverse weather
conditions; and
(25) ‘‘removal costs’’ means—

(A) the costs of removal of oil or a hazardous sub-
stance that are incurred after it is discharged; and

(B) in any case in which there is a substantial threat
of a discharge of oil or a hazardous substance, the costs to
prevent, minimize, or mitigate that threat.

(b)(1) The Congress hereby declares that it is the policy of the
United States that there should be no discharges of oil or haz-
ardous substances into or upon the navigable waters of the United
States, adjoining shorelines, or into or upon the waters of the con-
tiguous zone, or in connection with activities under the Outer Con-
tinental Shelf Lands Act or the Deepwater Port Act of 1974, or
which may affect natural resources belonging to, appertaining to,
or under the exclusive management authority of the United States
(including resources under the Fishery Conservation and Manage-
ment Act of 1976).

(2)(A) The Administrator shall develop, promulgate, and revise
as may be appropriate, regulations designating as hazardous sub-
stances, other than oil as defined in this section, such elements and
compounds which, when discharged in any quantity into or upon
the navigable waters of the United States or adjoining shorelines
or the waters of the contiguous zone or in connection with activities
under the Outer Continental Shelf Lands Act or the Deepwater
Port Act of 1974, or which may affect natural resources belonging
to, appertaining to, or under the exclusive management authority
of the United States (including resources under the Fishery Con-
servation and Management Act of 1976), present an imminent and
substantial danger to the public health or welfare, including, but
not limited to, fish, shellfish, wildlife, shorelines, and beaches.

(B) The Administrator shall within 18 months after the date
of enactment of this paragraph, conduct a study and report to the
Congress on methods, mechanisms, and procedures to create incen-
tives to achieve a higher standard of care in all aspects of the man-
agement and movement of hazardous substances on the part of
owners, operators, or persons in charge of onshore facilities, off-
shore facilities, or vessels. The Administrator shall include in such
study (1) limits of liability, (2) liability for third party damages, (3)
penalties and fees, (4) spill prevention plans, (5) current practices
in the insurance and banking industries, and (6) whether the pen-
alty enacted in subclause (bb) of clause (iii) of subparagraph (B) of
subsection (b)(2) of section 311 of Public Law 92–500 should be en-
acted.

(3) The discharge of oil or hazardous substances (i) into or
upon the navigable waters of the United States, adjoining shore-
lines, or into or upon the waters of the contiguous zone, or (ii) in

January 21, 2003



135 Sec. 311FEDERAL WATER POLLUTION CONTROL ACT

connection with activities under the Outer Continental Shelf Lands
Act or the Deepwater Port Act of 1974, or which may affect natural
resources belonging to, appertaining to, or under the exclusive
management authority of the United States (including resources
under the Fishery Conservation and Management Act of 1976), in
such quantities as may be harmful as determined by the President
under paragraph (4) of this subsection, is prohibited, except (A) in
the case of such discharges into the waters of the contiguous zone
or which may affect natural resources belonging to, appertaining
to, or under the exclusive management authority of the United
States (including resources under the Fishery Conservation and
Management Act of 1976), where permitted under the Protocol of
1978 Relating to the International Convention for the Prevention
of Pollution from Ships, 1973, and (B) where permitted in quan-
tities and at times and locations or under such circumstances or
conditions as the President may, by regulation, determine not to be
harmful. Any regulations issued under this subsection shall be con-
sistent with maritime safety and with marine and navigation laws
and regulations and applicable water quality standards.

(4) The President shall by regulation determine for the pur-
poses of this section those quantities of oil and any hazardous sub-
stances the discharge of which may be harmful to the public health
or welfare or the environment of the United States, including but
not limited to fish, shellfish, wildlife, and public and private prop-
erty, shorelines, and beaches.

(5) Any person in charge of a vessel or of an onshore facility
or an offshore facility shall, as soon as he has knowledge of any
discharge of oil or a hazardous substance from such vessel or facil-
ity in violation of paragraph (3) of this subsection, immediately no-
tify the appropriate agency of the United States Government of
such discharge. The Federal agency shall immediately notify the
appropriate State agency of any State which is, or may reasonably
be expected to be, affected by the discharge of oil or a hazardous
substance. Any such person (A) in charge of a vessel from which
oil or a hazardous substance is discharged in violation of pragraph
(3)(i) of this subsection, or (B) in charge of a vessel from which oil
or a hazardous substance is discharged in violation of paragraph
(3)(ii) of this subsection and who is otherwise subject to the juris-
diction of the United States at the time of the discharge, or (C) in
charge of an onshore facility or an offshore facility, who fails to no-
tify immediately such agency of such discharge shall, upon convic-
tion, be fined in accordance with title 18, United States Code, or
imprisoned for not more than 5 years, or both. Notification received
pursuant to this paragraph shall not be used against any such nat-
ural person in any criminal case, except a prosecution for perjury
or for giving a false statement.

(6) ADMINISTRATIVE PENALTIES.—
(A) VIOLATIONS.—Any owner, operator, or person in

charge of any vessel, onshore facility, or offshore facility—
(i) from which oil or a hazardous substance is dis-

charged in violation of paragraph (3), or
(ii) who fails or refuses to comply with any regula-

tion issued under subsection (j) to which that owner,
operator, or person in charge is subject,
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may be assessed a class I or class II civil penalty by the
Secretary of the department in which the Coast Guard is
operating or the Administrator.

(B) CLASSES OF PENALTIES.—
(i) CLASS I.—The amount of a class I civil penalty

under subparagraph (A) may not exceed $10,000 per
violation, except that the maximum amount of any
class I civil penalty under this subparagraph shall not
exceed $25,000. Before assessing a civil penalty under
this clause, the Administrator or Secretary, as the
case may be, shall give to the person to be assessed
such penalty written notice of the Administrator’s or
Secretary’s proposal to assess the penalty and the op-
portunity to request, within 30 days of the date the
notice is received by such person, a hearing on the
proposed penalty. Such hearing shall not be subject to
section 554 or 556 of title 5, United States Code, but
shall provide a reasonable opportunity to be heard and
to present evidence.

(ii) CLASS II.—The amount of a class II civil pen-
alty under subparagraph (A) may not exceed $10,000
per day for each day during which the violation con-
tinues; except that the maximum amount of any class
II civil penalty under this subparagraph shall not ex-
ceed $125,000. Except as otherwise provided in this
subsection, a class II civil penalty shall be assessed
and collected in the same manner, and subject to the
same provisions, as in the case of civil penalties as-
sessed and collected after notice and opportunity for a
hearing on the record in accordance with section 554
of title 5, United States Code. The Administrator and
Secretary may issue rules for discovery procedures for
hearings under this paragraph.
(C) RIGHTS OF INTERESTED PERSONS.—

(i) PUBLIC NOTICE.—Before issuing an order as-
sessing a class II civil penalty under this paragraph
the Administrator or Secretary, as the case may be,
shall provide public notice of and reasonable oppor-
tunity to comment on the proposed issuance of such
order.

(ii) PRESENTATION OF EVIDENCE.—Any person who
comments on a proposed assessment of a class II civil
penalty under this paragraph shall be given notice of
any hearing held under this paragraph and of the
order assessing such penalty. In any hearing held
under this paragraph, such person shall have a rea-
sonable opportunity to be heard and to present evi-
dence.

(iii) RIGHTS OF INTERESTED PERSONS TO A HEAR-
ING.—If no hearing is held under subparagraph (B) be-
fore issuance of an order assessing a class II civil pen-
alty under this paragraph, any person who commented
on the proposed assessment may petition, within 30
days after the issuance of such order, the Adminis-
trator or Secretary, as the case may be, to set aside
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such order and to provide a hearing on the penalty. If
the evidence presented by the petitioner in support of
the petition is material and was not considered in the
issuance of the order, the Administrator or Secretary
shall immediately set aside such order and provide a
hearing in accordance with subparagraph (B)(ii). If the
Administrator or Secretary denies a hearing under
this clause, the Administrator or Secretary shall pro-
vide to the petitioner, and publish in the Federal Reg-
ister, notice of and the reasons for such denial.
(D) FINALITY OF ORDER.—An order assessing a class II

civil penalty under this paragraph shall become final 30
days after its issuance unless a petition for judicial review
is filed under subparagraph (G) or a hearing is requested
under subparagraph (C)(iii). If such a hearing is denied,
such order shall become final 30 days after such denial.

(E) EFFECT OF ORDER.—Action taken by the Adminis-
trator or Secretary, as the case may be, under this para-
graph shall not affect or limit the Administrator’s or Sec-
retary’s authority to enforce any provision of this Act; ex-
cept that any violation—

(i) with respect to which the Administrator or Sec-
retary has commenced and is diligently prosecuting an
action to assess a class II civil penalty under this
paragraph, or

(ii) for which the Administrator or Secretary has
issued a final order assessing a class II civil penalty
not subject to further judicial review and the violator
has paid a penalty assessed under this paragraph,

shall not be the subject of a civil penalty action under sec-
tion 309(d), 309(g), or 505 of this Act or under paragraph
(7).

(F) EFFECT OF ACTION ON COMPLIANCE.—No action by
the Administrator or Secretary under this paragraph shall
affect any person’s obligation to comply with any section of
this Act.

(G) JUDICIAL REVIEW.—Any person against whom a
civil penalty is assessed under this paragraph or who com-
mented on the proposed assessment of such penalty in ac-
cordance with subparagraph (C) may obtain review of such
assessment—

(i) in the case of assessment of a class I civil pen-
alty, in the United States District Court for the Dis-
trict of Columbia or in the district in which the viola-
tion is alleged to have occurred, or

(ii) in the case of assessment of a class II civil
penalty, in United States Court of Appeals for the Dis-
trict of Columbia Circuit or for any other circuit in
which such person resides or transacts business,

by filing a notice of appeal in such court within the 30-day
period beginning on the date the civil penalty order is
issued and by simultaneously sending a copy of such notice
by certified mail to the Administrator or Secretary, as the
case may be, and the Attorney General. The Administrator
or Secretary shall promptly file in such court a certified

January 21, 2003



138Sec. 311 FEDERAL WATER POLLUTION CONTROL ACT

copy of the record on which the order was issued. Such
court shall not set aside or remand such order unless there
is not substantial evidence in the record, taken as a whole,
to support the finding of a violation or unless the Adminis-
trator’s or Secretary’s assessment of the penalty con-
stitutes an abuse of discretion and shall not impose addi-
tional civil penalties for the same violation unless the Ad-
ministrator’s or Secretary’s assessment of the penalty con-
stitutes an abuse of discretion.

(H) COLLECTION.—If any person fails to pay an assess-
ment of a civil penalty—

(i) after the assessment has become final, or
(ii) after a court in an action brought under sub-

paragraph (G) has entered a final judgment in favor of
the Administrator or Secretary, as the case may be,

the Administrator or Secretary shall request the Attorney
General to bring a civil action in an appropriate district
court to recover the amount assessed (plus interest at cur-
rently prevailing rates from the date of the final order or
the date of the final judgment, as the case may be). In
such an action, the validity, amount, and appropriateness
of such penalty shall not be subject to review. Any person
who fails to pay on a timely basis the amount of an assess-
ment of a civil penalty as described in the first sentence
of this subparagraph shall be required to pay, in addition
to such amount and interest, attorneys fees and costs for
collection proceedings and a quarterly nonpayment penalty
for each quarter during which such failure to pay persists.
Such nonpayment penalty shall be in an amount equal to
20 percent of the aggregate amount of such person’s pen-
alties and nonpayment penalties which are unpaid as of
the beginning of such quarter.

(I) SUBPOENAS.—The Administrator or Secretary, as
the case may be, may issue subpoenas for the attendance
and testimony of witnesses and the production of relevant
papers, books, or documents in connection with hearings
under this paragraph. In case of contumacy or refusal to
obey a subpoena issued pursuant to this subparagraph and
served upon any person, the district court of the United
States for any district in which such person is found, re-
sides, or transacts business, upon application by the
United States and after notice to such person, shall have
jurisdiction to issue an order requiring such person to ap-
pear and give testimony before the administrative law
judge or to appear and produce documents before the ad-
ministrative law judge, or both, and any failure to obey
such order of the court may be punished by such court as
a contempt thereof.
(7) CIVIL PENALTY ACTION.—

(A) DISCHARGE, GENERALLY.—Any person who is the
owner, operator, or person in charge of any vessel, onshore
facility, or offshore facility from which oil or a hazardous
substance is discharged in violation of paragraph (3), shall
be subject to a civil penalty in an amount up to $25,000
per day of violation or an amount up to $1,000 per barrel
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of oil or unit of reportable quantity of hazardous sub-
stances discharged.

(B) FAILURE TO REMOVE OR COMPLY.—Any person de-
scribed in subparagraph (A) who, without sufficient
cause—

(i) fails to properly carry out removal of the dis-
charge under an order of the President pursuant to
subsection (c); or

(ii) fails to comply with an order pursuant to sub-
section (e)(1)(B);

shall be subject to a civil penalty in an amount up to
$25,000 per day of violation or an amount up to 3 times
the costs incurred by the Oil Spill Liability Trust Fund as
a result of such failure.

(C) FAILURE TO COMPLY WITH REGULATION.—Any per-
son who fails or refuses to comply with any regulation
issued under subsection (j) shall be subject to a civil pen-
alty in an amount up to $25,000 per day of violation.

(D) GROSS NEGLIGENCE.—In any case in which a viola-
tion of paragraph (3) was the result of gross negligence or
willful misconduct of a person described in subparagraph
(A), the person shall be subject to a civil penalty of not less
than $100,000, and not more than $3,000 per barrel of oil
or unit of reportable quantity of hazardous substance dis-
charged.

(E) JURISDICTION.—An action to impose a civil penalty
under this paragraph may be brought in the district court
of the United States for the district in which the defendant
is located, resides, or is doing business, and such court
shall have jurisdiction to assess such penalty.

(F) LIMITATION.—A person is not liable for a civil pen-
alty under this paragraph for a discharge if the person has
been assessed a civil penalty under paragraph (6) for the
discharge.
(8) DETERMINATION OF AMOUNT.—In determining the

amount of a civil penalty under paragraphs (6) and (7), the Ad-
ministrator, Secretary, or the court, as the case may be, shall
consider the seriousness of the violation or violations, the eco-
nomic benefit to the violator, if any, resulting from the viola-
tion, the degree of culpability involved, any other penalty for
the same incident, any history of prior violations, the nature,
extent, and degree of success of any efforts of the violator to
minimize or mitigate the effects of the discharge, the economic
impact of the penalty on the violator, and any other matters
as justice may require.

(9) MITIGATION OF DAMAGE.—In addition to establishing a
penalty for the discharge of oil or a hazardous substance, the
Administrator or the Secretary of the department in which the
Coast Guard is operating may act to mitigate the damage to
the public health or welfare caused by such discharge. The cost
of such mitigation shall be deemed a cost incurred under sub-
section (c) of this section for the removal of such substance by
the United States Government.

(10) RECOVERY OF REMOVAL COSTS.—Any costs of removal
incurred in connection with a discharge excluded by subsection
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(a)(2)(C) of this section shall be recoverable from the owner or
operator of the source of the discharge in an action brought
under section 309(b) of this Act.

(11) LIMITATION.—Civil penalties shall not be assessed
under both this section and section 309 for the same discharge.
(12) 1 WITHHOLDING CLEARANCE.—If any owner, operator, or

person in charge of a vessel is liable for a civil penalty under this
subsection, or if reasonable cause exists to believe that the owner,
operator, or person in charge may be subject to a civil penalty
under this subsection, the Secretary of the Treasury, upon the re-
quest of the Secretary of the department in which the Coast Guard
is operating or the Administrator, shall with respect to such vessel
refuse or revoke—

(A) the clearance required by section 4197 of the Revised
Statutes of the United States (46 U.S.C. App. 91);

(B) a permit to proceed under section 4367 of the Revised
Statutes of the United States (46 U.S.C. App. 313); and

(C) a permit to depart required under section 443 of the
Tariff Act of 1930 (19 U.S.C. 1443);

as applicable. Clearance or a permit refused or revoked under this
paragraph may be granted upon the filing of a bond or other surety
satisfactory to the Secretary of the department in which the Coast
Guard is operating or the Administrator.

(c) FEDERAL REMOVAL AUTHORITY.—
(1) GENERAL REMOVAL REQUIREMENT.—(A) The President

shall, in accordance with the National Contingency Plan and
any appropriate Area Contingency Plan, ensure effective and
immediate removal of a discharge, and mitigation or preven-
tion of a substantial threat of a discharge, of oil or a hazardous
substance—

(i) into or on the navigable waters;
(ii) on the adjoining shorelines to the navigable wa-

ters;
(iii) into or on the waters of the exclusive economic

zone; or
(iv) that may affect natural resources belonging to, ap-

pertaining to, or under the exclusive management author-
ity of the United States.
(B) In carrying out this paragraph, the President may—

(i) remove or arrange for the removal of a discharge,
and mitigate or prevent a substantial threat of a dis-
charge, at any time;

(ii) direct or monitor all Federal, State, and private ac-
tions to remove a discharge; and

(iii) remove and, if necessary, destroy a vessel dis-
charging, or threatening to discharge, by whatever means
are available.
(2) DISCHARGE POSING SUBSTANTIAL THREAT TO PUBLIC

HEALTH OR WELFARE.—(A) If a discharge, or a substantial
threat of a discharge, of oil or a hazardous substance from a
vessel, offshore facility, or onshore facility is of such a size or
character as to be a substantial threat to the public health or
welfare of the United States (including but not limited to fish,
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shellfish, wildlife, other natural resources, and the public and
private beaches and shorelines of the United States), the Presi-
dent shall direct all Federal, State, and private actions to re-
move the discharge or to mitigate or prevent the threat of the
discharge.

(B) In carrying out this paragraph, the President may,
without regard to any other provision of law governing con-
tracting procedures or employment of personnel by the Federal
Government—

(i) remove or arrange for the removal of the discharge,
or mitigate or prevent the substantial threat of the dis-
charge; and

(ii) remove and, if necessary, destroy a vessel dis-
charging, or threatening to discharge, by whatever means
are available.
(3) ACTIONS IN ACCORDANCE WITH NATIONAL CONTINGENCY

PLAN.—(A) Each Federal agency, State, owner or operator, or
other person participating in efforts under this subsection shall
act in accordance with the National Contingency Plan or as di-
rected by the President.

(B) An owner or operator participating in efforts under this
subsection shall act in accordance with the National Contin-
gency Plan and the applicable response plan required under
subsection (j), or as directed by the President, except that the
owner or operator may deviate from the applicable response
plan if the President or the Federal On-Scene Coordinator de-
termines that deviation from the response plan would provide
for a more expeditious or effective response to the spill or miti-
gation of its environmental effects.

(4) EXEMPTION FROM LIABILITY.—(A) A person is not liable
for removal costs or damages which result from actions taken
or omitted to be taken in the course of rendering care, assist-
ance, or advice consistent with the National Contingency Plan
or as otherwise directed by the President relating to a dis-
charge or a substantial threat of a discharge of oil or a haz-
ardous substance.

(B) Subparagraph (A) does not apply—
(i) to a responsible party;
(ii) to a response under the Comprehensive Environ-

mental Response, Compensation, and Liability Act of 1980
(42 U.S.C. 9601 et seq.);

(iii) with respect to personal injury or wrongful death;
or

(iv) if the person is grossly negligent or engages in
willful misconduct.
(C) A responsible party is liable for any removal costs and

damages that another person is relieved of under subpara-
graph (A).

(5) OBLIGATION AND LIABILITY OF OWNER OR OPERATOR NOT
AFFECTED.—Nothing in this subsection affects—

(A) the obligation of an owner or operator to respond
immediately to a discharge, or the threat of a discharge,
of oil; or

(B) the liability of a responsible party under the Oil
Pollution Act of 1990.
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(6) RESPONSIBLE PARTY DEFINED.—For purposes of this
subsection, the term ‘‘responsible party’’ has the meaning given
that term under section 1001 of the Oil Pollution Act of 1990.
(d) NATIONAL CONTINGENCY PLAN.—

(1) PREPARATION BY PRESIDENT.—The President shall pre-
pare and publish a National Contingency Plan for removal of
oil and hazardous substances pursuant to this section.

(2) CONTENTS.—The National Contingency Plan shall pro-
vide for efficient, coordinated, and effective action to minimize
damage from oil and hazardous substance discharges, includ-
ing containment, dispersal, and removal of oil and hazardous
substances, and shall include, but not be limited to, the fol-
lowing:

(A) Assignment of duties and responsibilities among
Federal departments and agencies in coordination with
State and local agencies and port authorities including,
but not limited to, water pollution control and conservation
and trusteeship of natural resources (including conserva-
tion of fish and wildlife).

(B) Identification, procurement, maintenance, and
storage of equipment and supplies.

(C) Establishment or designation of Coast Guard
strike teams, consisting of—

(i) personnel who shall be trained, prepared, and
available to provide necessary services to carry out the
National Contingency Plan;

(ii) adequate oil and hazardous substance pollu-
tion control equipment and material; and

(iii) a detailed oil and hazardous substance pollu-
tion and prevention plan, including measures to pro-
tect fisheries and wildlife.
(D) A system of surveillance and notice designed to

safeguard against as well as ensure earliest possible notice
of discharges of oil and hazardous substances and immi-
nent threats of such discharges to the appropriate State
and Federal agencies.

(E) Establishment of a national center to provide co-
ordination and direction for operations in carrying out the
Plan.

(F) Procedures and techniques to be employed in iden-
tifying, containing, dispersing, and removing oil and haz-
ardous substances.

(G) A schedule, prepared in cooperation with the
States, identifying—

(i) dispersants, other chemicals, and other spill
mitigating devices and substances, if any, that may be
used in carrying out the Plan,

(ii) the waters in which such dispersants, other
chemicals, and other spill mitigating devices and sub-
stances may be used, and

(iii) the quantities of such dispersant, other chemi-
cals, or other spill mitigating device or substance
which can be used safely in such waters,

which schedule shall provide in the case of any dispersant,
chemical, spill mitigating device or substance, or waters
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not specifically identified in such schedule that the Presi-
dent, or his delegate, may, on a case-by-case basis, identify
the dispersants, other chemicals, and other spill mitigating
devices and substances which may be used, the waters in
which they may be used, and the quantities which can be
used safely in such waters.

(H) A system whereby the State or States affected by
a discharge of oil or hazardous substance may act where
necessary to remove such discharge and such State or
States may be reimbursed in accordance with the Oil Pol-
lution Act of 1990, in the case of any discharge of oil from
a vessel or facility, for the reasonable costs incurred for
that removal, from the Oil Spill Liability Trust Fund.

(I) Establishment of criteria and procedures to ensure
immediate and effective Federal identification of, and re-
sponse to, a discharge, or the threat of a discharge, that
results in a substantial threat to the public health or wel-
fare of the United States, as required under subsection
(c)(2).

(J) Establishment of procedures and standards for re-
moving a worst case discharge of oil, and for mitigating or
preventing a substantial threat of such a discharge.

(K) Designation of the Federal official who shall be the
Federal On-Scene Coordinator for each area for which an
Area Contingency Plan is required to be prepared under
subsection (j).

(L) Establishment of procedures for the coordination of
activities of—

(i) Coast Guard strike teams established under
subparagraph (C);

(ii) Federal On-Scene Coordinators designated
under subparagraph (K);

(iii) District Response Groups established under
subsection (j); and

(iv) Area Committees established under subsection
(j).
(M) A fish and wildlife response plan, developed in

consultation with the United States Fish and Wildlife
Service, the National Oceanic and Atmospheric Adminis-
tration, and other interested parties (including State fish
and wildlife conservation officials), for the immediate and
effective protection, rescue, and rehabilitation of, and the
minimization of risk of damage to, fish and wildlife re-
sources and their habitat that are harmed or that may be
jeopardized by a discharge.
(3) REVISIONS AND AMENDMENTS.—The President may,

from time to time, as the President deems advisable, revise or
otherwise amend the National Contingency Plan.

(4) ACTIONS IN ACCORDANCE WITH NATIONAL CONTINGENCY
PLAN.—After publication of the National Contingency Plan, the
removal of oil and hazardous substances and actions to mini-
mize damage from oil and hazardous substance discharges
shall, to the greatest extent possible, be in accordance with the
National Contingency Plan.
(e) CIVIL ENFORCEMENT.—
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(1) ORDERS PROTECTING PUBLIC HEALTH.—In addition to
any action taken by a State or local government, when the
President determines that there may be an imminent and sub-
stantial threat to the public health or welfare of the United
States, including fish, shellfish, and wildlife, public and private
property, shorelines, beaches, habitat, and other living and
nonliving natural resources under the jurisdiction or control of
the United States, because of an actual or threatened dis-
charge of oil or a hazardous substance from a vessel or facility
in violation of subsection (b), the President may—

(A) require the Attorney General to secure any relief
from any person, including the owner or operator of the
vessel or facility, as may be necessary to abate such
endangerment; or

(B) after notice to the affected State, take any other
action under this section, including issuing administrative
orders, that may be necessary to protect the public health
and welfare.
(2) JURISDICTION OF DISTRICT COURTS.—The district courts

of the United States shall have jurisdiction to grant any relief
under this subsection that the public interest and the equities
of the case may require.
(f)(1) Except where an owner or operator can prove that a dis-

charge was caused solely by (A) an act of God, (B) an act of war,
(C) negligence on the part of the United States Government, or (D)
an act or omission of a third party without regard to whether any
such act or omission was or was not negligent, or any combination
of the foregoing clauses, such owner or operator of any vessel from
which oil or a hazardous substance is discharged in violation of
subsection (b)(3) of this section shall, notwithstanding any other
provision of law, be liable to the United States Government for the
actual costs incurred under subsection (c) for the removal of such
oil or substance by the United States Government in an amount
not to exceed, in the case of an inland oil barge $125 per gross ton
of such barge, or $125,000, whichever is greater, and in the case
of any other vessel, $150 per gross ton of such vessel (or, for a ves-
sel carrying oil or hazardous substances as cargo, $250,000), which-
ever is greater, except that where the United States can show that
such discharge was the result of willful negligence or willful mis-
conduct within the privity and knowledge of the owner, such owner
or operator shall be liable to the United States Government for the
full amount of such costs. Such costs shall constitute a maritime
lien on such vessel which may be recovered in an action in rem in
the district court of the United States for any district within which
any vessel may be found. The United States may also bring an ac-
tion against the owner or operator of such vessel in any court of
competent jurisdiction to recover such costs.

(2) Except where an owner or operator of an onshore facility
can prove that a discharge was caused solely by (A) an act of God,
(B) an act of war, (C) negligence on the part of the United States
Government, or (D) an act or omission of a third party without re-
gard to whether any such act or omission was or was not negligent,
or any combination of the foregoing clauses, such owner or operator
of any such facility from which oil or a hazardous substance is dis-
charged in violation of subsection (b)(3) of this section shall be lia-
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ble to the United States Government for the actual costs incurred
under subsection (c) for the removal of such oil or substance by the
United States Government in an amount not to exceed $50,000,000,
except that where the United States can show that such discharge
was the result of willful negligence or willful misconduct within the
privity and knowledge of the owner, such owner or operator shall
be liable to the United States Government for the full amount of
such costs. The United States may bring an action against the
owner or operator of such facility in any court of competent juris-
diction to recover such costs. The Administrator is authorized, by
regulation, after consultation with the Secretary of Commerce and
the Small Business Administration, to establish reasonable and eq-
uitable classifications, of those onshore facilities having a total
fixed storage capacity of 1,000 barrels or less which he determines
because of size, type, and location do not present a substantial risk
of the discharge of oil or hazardous substance in violation of sub-
section (b)(3) of this section, and apply with respect to such classi-
fications differing limits of liability which may be less than the
amount contained in this paragraph.

(3) Except where an owner or operator of an onshore facility
can prove that a discharge was caused solely by (A) an act of God,
(B) an act of war, (C) negligence on the part of the United States
Government, or (D) an act or omission of a third party without re-
gard to whether any such act or omission was or was not negligent,
or any combination of the foregoing clauses, such owner or operator
of any such facility from which oil or a hazardous substance is dis-
charged in violation of subsection (b)(3) of this section shall, not-
withstanding any other provision of law, be liable to the United
States Government for the actual costs incurred under subsection
(c) for the removal of such oil or substance by the United States
Government in an amount not to exceed $50,000,000, except that
where the United States can show that such discharge was the re-
sult of willful negligence or willful misconduct within the privity
and knowledge of the owner, such owner or operator shall be liable
to the United States Government for the full amount of such costs.
The United States may bring an action against the owner or oper-
ator of such facility in any court of competent jurisdiction to re-
cover such costs.

(4) The costs of removal of oil or a hazardous substance for
which the owner or operator of a vessel or onshore or offshore facil-
ity is liable under subsection (f) of this section shall include any
costs or expenses incurred by the Federal Government or any State
government in the restoration or replacement of natural resources
damaged or destroyed as a result of a discharge of oil or a haz-
ardous substance in violation of subsection (b) of this section.

(5) The President, or the authorized representative of any
State, shall act on behalf of the public as trustee of the natural re-
sources to recover for the costs of replacing or restoring such re-
sources. Sums recovered shall be used to restore, rehabilitate, or
acquire the equivalent of such natural resources by the appropriate
agencies of the Federal Government, or the State government.

(g) Where the owner or operator of a vessel (other than an in-
land oil barge) carrying oil or hazardous substances as cargo or an
onshore or offshore facility which handles or stores oil or hazardous
substances in bulk, from which oil or a hazardous substance is dis-
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1 So in law. Should not be capitalized.

charged in violation of subsection (b) of this section, alleges that
such discharge was caused solely by an act or omission of a third
party, such owner or operator shall pay to the United States Gov-
ernment the actual costs incurred under subsection (c) for removal
of such oil or substance and shall be entitled by subrogation to all
rights of the United States Government to recover such costs from
such third party under this subsection. In any case where an owner
or operator of a vessel, of an onshore facility, or of an offshore facil-
ity, from which oil or a hazardous substance is discharged in viola-
tion of subsection (b)(3) of this section, proves that such discharge
of oil or hazardous substance was caused solely by an act or omis-
sion of a third party, or was caused solely by such an act or omis-
sion in combination with an act of God, an act of war, or negligence
on the part of the United States Government, such third party
shall, not withstanding any other provision of law, be liable to the
United States Government for the actual costs incurred under sub-
section (c) for removal of such oil or substance by the United States
Government, except where such third party can prove that such
discharge was caused solely by (A) an act of God, (B) an act of war,
(C) negligence on the part of the United States Government, or (D)
an act or omission of another party without regard to whether such
an act or omission was or was not negligent, or any combination
of the foregoing clauses. If such third party was the owner or oper-
ator of a vessel which caused the discharge of oil or a hazardous
substance in violation of subsection (b)(3) of this section, the liabil-
ity of such third party under this subsection shall not exceed, in
the case of an inland oil barge $125 per gross ton of such barge,
$125,000, whichever is greater, and in the case of any other vessel,
$150 per gross ton of such vessel (or, for a vessel carrying oil or
hazardous substances as cargo, $250,000), whichever is greater. In
any other case the liability of such third party shall not exceed the
limitation which would have been applicable to the owner or oper-
ator of the vessel or the onshore or offshore facility from which the
discharge actually occurred if such owner or operator were liable.
If the United States can show that the discharge of oil or a haz-
ardous substance in violation of subsection (b)(3) of this section was
the result of willful negligence or willful misconduct within the
privity and knowledge of such third party, such third party shall
be liable to the United States Government for the full amount of
such removal costs. The United States may bring an action against
the third party in any court of competent jurisdiction to recover
such removal costs.

(h) The liabilities established by this section shall in no way
affect any rights which (1) the owner or operator of a vessel or of
an onshore facility or an offshore facility may have against any
third party whose acts may in any way have caused or contributed
to such discharge, or (2) The 1 United States Government may have
against any third party whose actions may in any way have caused
or contributed to the discharge of oil or hazardous substance.

(i) In any case where an owner or operator of a vessel or an
onshore facility or an offshore facility from which oil or a haz-
ardous substance is discharged in violation of subsection (b)(3) of
this section acts to remove such oil or substance in accordance with
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regulations promulgated pursuant to this section, such owner or
operator shall be entitled to recover the reasonable costs incurred
in such removal upon establishing, in a suit which may be brought
against the United States Government in the United States Claims
Court, that such discharge was caused solely by (A) an act of God,
(B) an act of war, (C) negligence on the part of the United States
Government, or (D) an act or omission of a third party without re-
gard to whether such act or omission was or was not negligent, or
of any combination of the foregoing clauses.

(j) NATIONAL RESPONSE SYSTEM.—
(1) IN GENERAL.—Consistent with the National Contin-

gency Plan required by subsection (c)(2) of this section, as soon
as practicable after the effective date of this section, and from
time to time thereafter, the President shall issue regulations
consistent with maritime safety and with marine and naviga-
tion laws (A) establishing methods and procedures for removal
of discharged oil and hazardous substances, (B) establishing
criteria for the development and implementation of local and
regional oil and hazardous substance removal contingency
plans, (C) establishing procedures, methods, and equipment
and other requirements for equipment to prevent discharges of
oil and hazardous substances from vessels and from onshore
facilities and offshore facilities, and to contain such discharges,
and (D) governing the inspection of vessels carrying cargoes of
oil and hazardous substances and the inspection of such car-
goes in order to reduce the likelihood of discharges of oil from
vessels in violation of this section.

(2) NATIONAL RESPONSE UNIT.—The Secretary of the de-
partment in which the Coast Guard is operating shall establish
a National Response Unit at Elizabeth City, North Carolina.
The Secretary, acting through the National Response Unit—

(A) shall compile and maintain a comprehensive com-
puter list of spill removal resources, personnel, and equip-
ment that is available worldwide and within the areas des-
ignated by the President pursuant to paragraph (4), and of
information regarding previous spills, including data from
universities, research institutions, State governments, and
other nations, as appropriate, which shall be disseminated
as appropriate to response groups and area committees,
and which shall be available to Federal and State agencies
and the public;

(B) shall provide technical assistance, equipment, and
other resources requested by a Federal On-Scene Coordi-
nator;

(C) shall coordinate use of private and public per-
sonnel and equipment to remove a worst case discharge,
and to mitigate or prevent a substantial threat of such a
discharge, from a vessel, offshore facility, or onshore facil-
ity operating in or near an area designated by the Presi-
dent pursuant to paragraph (4);

(D) may provide technical assistance in the prepara-
tion of Area Contingency Plans required under paragraph
(4);

(E) shall administer Coast Guard strike teams estab-
lished under the National Contingency Plan;
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(F) shall maintain on file all Area Contingency Plans
approved by the President under this subsection; and

(G) shall review each of those plans that affects its re-
sponsibilities under this subsection.
(3) COAST GUARD DISTRICT RESPONSE GROUPS.—(A) The

Secretary of the department in which the Coast Guard is oper-
ating shall establish in each Coast Guard district a Coast
Guard District Response Group.

(B) Each Coast Guard District Response Group shall con-
sist of—

(i) the Coast Guard personnel and equipment, includ-
ing firefighting equipment, of each port within the district;

(ii) additional prepositioned equipment; and
(iii) a district response advisory staff.

(C) Coast Guard district response groups—
(i) shall provide technical assistance, equipment, and

other resources when required by a Federal On-Scene Co-
ordinator;

(ii) shall maintain all Coast Guard response equip-
ment within its district;

(iii) may provide technical assistance in the prepara-
tion of Area Contingency Plans required under paragraph
(4); and

(iv) shall review each of those plans that affect its area
of geographic responsibility.
(4) AREA COMMITTEES AND AREA CONTINGENCY PLANS.—(A)

There is established for each area designated by the President
an Area Committee comprised of members appointed by the
President from qualified personnel of Federal, State, and local
agencies.

(B) Each Area Committee, under the direction of the Fed-
eral On-Scene Coordinator for its area, shall—

(i) prepare for its area the Area Contingency Plan re-
quired under subparagraph (C);

(ii) work with State and local officials to enhance the
contingency planning of those officials and to assure
preplanning of joint response efforts, including appropriate
procedures for mechanical recovery, dispersal, shoreline
cleanup, protection of sensitive environmental areas, and
protection, rescue, and rehabilitation of fisheries and wild-
life; and

(iii) work with State and local officials to expedite de-
cisions for the use of dispersants and other mitigating sub-
stances and devices.
(C) Each Area Committee shall prepare and submit to the

President for approval an Area Contingency Plan for its area.
The Area Contingency Plan shall—

(i) when implemented in conjunction with the National
Contingency Plan, be adequate to remove a worst case dis-
charge, and to mitigate or prevent a substantial threat of
such a discharge, from a vessel, offshore facility, or on-
shore facility operating in or near the area;

(ii) describe the area covered by the plan, including
the areas of special economic or environmental importance
that might be damaged by a discharge;
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(iii) describe in detail the responsibilities of an owner
or operator and of Federal, State, and local agencies in re-
moving a discharge, and in mitigating or preventing a sub-
stantial threat of a discharge;

(iv) list the equipment (including firefighting equip-
ment), dispersants or other mitigating substances and de-
vices, and personnel available to an owner or operator and
Federal, State, and local agencies, to ensure an effective
and immediate removal of a discharge, and to ensure miti-
gation or prevention of a substantial threat of a discharge;

(v) compile a list of local scientists, both inside and
outside Federal Government service, with expertise in the
environmental effects of spills of the types of oil typically
transported in the area, who may be contacted to provide
information or, where appropriate, participate in meetings
of the scientific support team convened in response to a
spill, and describe the procedures to be followed for obtain-
ing an expedited decision regarding the use of dispersants;

(vi) describe in detail how the plan is integrated into
other Area Contingency Plans and vessel, offshore facility,
and onshore facility response plans approved under this
subsection, and into operating procedures of the National
Response Unit;

(vii) include any other information the President re-
quires; and

(viii) be updated periodically by the Area Committee.
(D) The President shall—

(i) review and approve Area Contingency Plans under
this paragraph; and

(ii) periodically review Area Contingency Plans so ap-
proved.
(5) TANK VESSEL AND FACILITY RESPONSE PLANS.—(A) The

President shall issue regulations which require an owner or op-
erator of a tank vessel or facility described in subparagraph (B)
to prepare and submit to the President a plan for responding,
to the maximum extent practicable, to a worst case discharge,
and to a substantial threat of such a discharge, of oil or a haz-
ardous substance.

(B) The tank vessels and facilities referred to in subpara-
graph (A) are the following:

(i) A tank vessel, as defined under section 2101 of title
46, United States Code.

(ii) An offshore facility.
(iii) An onshore facility that, because of its location,

could reasonably be expected to cause substantial harm to
the environment by discharging into or on the navigable
waters, adjoining shorelines, or the exclusive economic
zone.
(C) A response plan required under this paragraph shall—

(i) be consistent with the requirements of the National
Contingency Plan and Area Contingency Plans;

(ii) identify the qualified individual having full author-
ity to implement removal actions, and require immediate
communications between that individual and the appro-
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priate Federal official and the persons providing personnel
and equipment pursuant to clause (iii);

(iii) identify, and ensure by contract or other means
approved by the President the availability of, private per-
sonnel and equipment necessary to remove to the max-
imum extent practicable a worst case discharge (including
a discharge resulting from fire or explosion), and to miti-
gate or prevent a substantial threat of such a discharge;

(iv) describe the training, equipment testing, periodic
unannounced drills, and response actions of persons on the
vessel or at the facility, to be carried out under the plan
to ensure the safety of the vessel or facility and to mitigate
or prevent the discharge, or the substantial threat of a dis-
charge;

(v) be updated periodically; and
(vi) be resubmitted for approval of each significant

change.
(D) With respect to any response plan submitted under

this paragraph for an onshore facility that, because of its loca-
tion, could reasonably be expected to cause significant and sub-
stantial harm to the environment by discharging into or on the
navigable waters or adjoining shorelines or the exclusive eco-
nomic zone, and with respect to each response plan submitted
under this paragraph for a tank vessel or offshore facility, the
President shall—

(i) promptly review such response plan;
(ii) require amendments to any plan that does not

meet the requirements of this paragraph;
(iii) approve any plan that meets the requirements of

this paragraph; and
(iv) review each plan periodically thereafter.

(E) 1 A tank vessel, offshore facility, or onshore facility re-
quired to prepare a response plan under this subsection may
not handle, store, or transport oil unless—

(i) in the case of a tank vessel, offshore facility, or on-
shore facility for which a response plan is reviewed by the
President under subparagraph (D), the plan has been ap-
proved by the President; and

(ii) the vessel or facility is operating in compliance
with the plan.
(F) Notwithstanding subparagraph (E), the President may

authorize a tank vessel, offshore facility, or onshore facility to
operate without a response plan approved under this para-
graph, until not later than 2 years after the date of the sub-
mission to the President of a plan for the tank vessel or facil-
ity, if the owner or operator certifies that the owner or oper-
ator has ensured by contract or other means approved by the
President the availability of private personnel and equipment
necessary to respond, to the maximum extent practicable, to a
worst case discharge or a substantial threat of such a dis-
charge.
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(G) The owner or operator of a tank vessel, offshore facil-
ity, or onshore facility may not claim as a defense to liability
under title I of the Oil Pollution Act of 1990 that the owner
or operator was acting in accordance with an approved re-
sponse plan.

(H) The Secretary shall maintain, in the Vessel Identifica-
tion System established under chapter 125 of title 46, United
States Code, the dates of approval and review of a response
plan under this paragraph for each tank vessel that is a vessel
of the United States.

(6) EQUIPMENT REQUIREMENTS AND INSPECTION.—Not later
than 2 years after the date of enactment of this section, the
President shall require—

(A) periodic inspection of containment booms, skim-
mers, vessels, and other major equipment used to remove
discharges; and

(B) vessels operating on navigable waters and carrying
oil or a hazardous substance in bulk as cargo to carry ap-
propriate removal equipment that employs the best tech-
nology economically feasible and that is compatible with
the safe operation of the vessel.
(7) AREA DRILLS.—The President shall periodically conduct

drills of removal capability, without prior notice, in areas for
which Area Contingency Plans are required under this sub-
section and under relevant tank vessel and facility response
plans. The drills may include participation by Federal, State,
and local agencies, the owners and operators of vessels and fa-
cilities in the area, and private industry. The President may
publish annual reports on these drills, including assessments
of the effectiveness of the plans and a list of amendments
made to improve plans.

(8) UNITED STATES GOVERNMENT NOT LIABLE.—The United
States Government is not liable for any damages arising from
its actions or omissions relating to any response plan required
by this section.
[Subsection (k) was repealed by sec. 2002(b)(2) of P.L. 101-380.]
(l) The President is authorized to delegate the administration

of this section to the heads of those Federal departments, agencies,
and instrumentalities which he determines to be appropriate. Each
such department, agency, and instrumentality, in order to avoid
duplication of effort, shall, whenever appropriate, utilize the per-
sonnel, services, and facilities of other Federal departments, agen-
cies, and instrumentalities.

(m) ADMINISTRATIVE PROVISIONS.—
(1) FOR VESSELS.—Anyone authorized by the President to

enforce the provisions of this section with respect to any vessel
may, except as to public vessels—

(A) board and inspect any vessel upon the navigable
waters of the United States or the waters of the contiguous
zone,

(B) with or without a warrant, arrest any person who
in the presence or view of the authorized person violates
the provisions of this section or any regulation issued
thereunder, and
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(C) execute any warrant or other process issued by an
officer or court of competent jurisdiction.
(2) FOR FACILITIES.—

(A) RECORDKEEPING.—Whenever required to carry out
the purposes of this section, the Administrator or the Sec-
retary of the Department in which the Coast Guard is op-
erating shall require the owner or operator of a facility to
which this section applies to establish and maintain such
records, make such reports, install, use, and maintain such
monitoring equipment and methods, and provide such
other information as the Administrator or Secretary, as
the case may be, may require to carry out the objectives
of this section.

(B) ENTRY AND INSPECTION.—Whenever required to
carry out the purposes of this section, the Administrator or
the Secretary of the Department in which the Coast Guard
is operating or an authorized representative of the Admin-
istrator or Secretary, upon presentation of appropriate cre-
dentials, may—

(i) enter and inspect any facility to which this sec-
tion applies, including any facility at which any
records are required to be maintained under subpara-
graph (A); and

(ii) at reasonable times, have access to and copy
any records, take samples, and inspect any monitoring
equipment or methods required under subparagraph
(A).
(C) ARRESTS AND EXECUTION OF WARRANTS.—Anyone

authorized by the Administrator or the Secretary of the de-
partment in which the Coast Guard is operating to enforce
the provisions of this section with respect to any facility
may—

(i) with or without a warrant, arrest any person
who violates the provisions of this section or any regu-
lation issued thereunder in the presence or view of the
person so authorized; and

(ii) execute any warrant or process issued by an
officer or court of competent jurisdiction.
(D) PUBLIC ACCESS.—Any records, reports, or informa-

tion obtained under this paragraph shall be subject to the
same public access and disclosure requirements which are
applicable to records, reports, and information obtained
pursuant to section 308.

(n) The several district courts of the United States are invested
with jurisdiction for any actions, other than actions pursuant to
subsection (i)(1), arising under this section. In the case of Guam
and the Trust Territory of the Pacific Islands, such actions may be
brought in the district court of Guam, and in the case of the Virgin
Islands such actions may be brought in the district court of the Vir-
gin Islands. In the case of American Samoa and the Trust Territory
of the Pacific Islands, such actions may be brought in the District
Court of the United States for the District of Hawaii and such
court shall have jurisdiction of such actions. In the case of the
Canal Zone, such actions may be brought in the United States Dis-
trict Court for the District of the Canal Zone.
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(o)(1) Nothing in this section shall affect or modify in any way
the obligations of any owner or operator of any vessel, or of any
owner or operator of any onshore facility or offshore facility to any
person or agency under any provision of law for damages to any
publicly owned or privately owned property resulting from a dis-
charge of any oil or hazardous substance or from the removal of
any such oil or hazardous substance.

(2) Nothing in this section shall be construed as preempting
any State or political subdivision thereof from imposing any re-
quirement or liability with respect to the discharge of oil or haz-
ardous substance into any waters within such State, or with re-
spect to any removal activites related to such discharge.

(3) Nothing in this section shall be construed as affecting or
modifying any other existing authority of any Federal department,
agency, or instrumentality, relative to onshore or offshore facilities
under this Act or any other provision of law, or to affect any State
or local law not in conflict with this section.

[Subsection (p) was repealed by sec. 2002(b)(4) of Public Law
101-380, 104 Stat. 507.]

(q) The President is authorized to establish, with repect to any
class or category of onshore or offshore facilities, a maximum limit
of liability under subsections (f)(2) and (3) of this section of less
than $50,000,0000, but not less than, $8,000,000.

(r) Nothing in this section shall be construed to impose, or au-
thorize the imposition of any limitation on liability under the Outer
Continental Shelf Lands Act or the Deepwater Port Act of 1974.

(s) The Oil Spill Liability Trust Fund established under section
9509 of the Internal Revenue Code of 1986 (26 U.S.C. 9509) shall
be available to carry out subsections (b), (c), (d), (j), and (l) as those
subsections apply to discharges, and substantial threats of dis-
charges, of oil. Any amounts received by the United States under
this section shall be deposited in the Oil Spill Liability Trust Fund.
(33 U.S.C. 1321)

MARINE SANITATION DEVICES

SEC. 312. (a) For the purpose of this section, the term—
(1) ‘‘new vessel’’ includes every description of watercraft or

other artificial contrivance used, or capable of being used, as
a means of transportation on the navigable waters, the con-
struction of which is initiated after promulgation of standards
and regulations under this section;

(2) ‘‘existing vessel’’ includes every description of
watercraft or other artificial contrivance used, or capable of
being used, as a means of transportation on the navigable wa-
ters, the construction of which is initiated before promulgation
of standards and regulations under this section;

(3) ‘‘public vessel’’ means a vessel owned or bareboat char-
tered and operated by the United States, by a State or political
subdivision thereof, or by a foreign nation, except when such
vessel is engaged in commerce;

(4) ‘‘United States’’ includes the States, the District of Co-
lumbia, the Commonwealth of Puerto Rico, the Virgin Islands,
Guam, American Samoa, the Canal Zone, and the Trust Terri-
tory of the Pacific Islands;
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(5) ‘‘marine sanitation device’’ includes any equipment for
installation on board a vessel which is designed to receive, re-
tain, treat, or discharge sewage, and any process to treat such
sewage;

(6) ‘‘sewage’’ means human body wastes and the wastes
from toilets and other receptacles intended to receive or retain
body wastes except that, with respect to commercial vessels on
the Great Lakes, such term shall include graywater;

(7) ‘‘manufacture’’ means any person engaged in the manu-
facturing, assembling, or importation of marine sanitation de-
vices or of vessels subject to standards and regulations promul-
gated under this section;

(8) ‘‘person’’ means an individual, partnership, firm, cor-
poration, association, or agency of the United States, but does
not include an individual on board a public vessel;

(9) ‘‘discharge’’ includes, but is not limited to, any spilling,
leaking, pumping, pouring, emitting, emptying or dumping;

(10) ‘‘commercial vessels’’ means those vessels used in the
business of transporting property for compensation or hire, or
in transporting property in the business of the owner, lessee,
or operator of the vessel;

(11) ‘‘graywater’’ means galley, bath, and shower water;
(12) ‘‘discharge incidental to the normal operation of a

vessel’’—
(A) means a discharge, including—

(i) graywater, bilge water, cooling water, weather
deck runoff, ballast water, oil water separator effluent,
and any other pollutant discharge from the operation
of a marine propulsion system, shipboard maneu-
vering system, crew habitability system, or installed
major equipment, such as an aircraft carrier elevator
or a catapult, or from a protective, preservative, or ab-
sorptive application to the hull of the vessel; and

(ii) a discharge in connection with the testing,
maintenance, and repair of a system described in
clause (i) whenever the vessel is waterborne; and
(B) does not include—

(i) a discharge of rubbish, trash, garbage, or other
such material discharged overboard;

(ii) an air emission resulting from the operation of
a vessel propulsion system, motor driven equipment,
or incinerator; or

(iii) a discharge that is not covered by part 122.3
of title 40, Code of Federal Regulations (as in effect on
the date of the enactment of subsection (n));

(13) ‘‘marine pollution control device’’ means any equip-
ment or management practice, for installation or use on board
a vessel of the Armed Forces, that is—

(A) designed to receive, retain, treat, control, or dis-
charge a discharge incidental to the normal operation of a
vessel; and

(B) determined by the Administrator and the Sec-
retary of Defense to be the most effective equipment or
management practice to reduce the environmental impacts
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of the discharge consistent with the considerations set
forth in subsection (n)(2)(B); and
(14) ‘‘vessel of the Armed Forces’’ means—

(A) any vessel owned or operated by the Department
of Defense, other than a time or voyage chartered vessel;
and

(B) any vessel owned or operated by the Department
of Transportation that is designated by the Secretary of
the department in which the Coast Guard is operating as
a vessel equivalent to a vessel described in subparagraph
(A).

(b)(1) As soon as possible, after the enactment of this section
and subject to the provisions of section 104(j) of this Act, the Ad-
ministrator, after consultation with the Secretary of the depart-
ment in which the Coast Guard is operating, after giving appro-
priate consideration to the economic costs involved, and within the
limits of available technology, shall promulgate Federal standards
of performance for marine sanitation devices (hereinafter in this
section referred to as ‘‘standards’’) which shall be designed to pre-
vent the discharge of untreated or inadequately treated sewage
into or upon the navigable waters from new vessels and existing
vessels, except vessels not equipped with installed toilet facilities.
Such standards and standards established under subsection
(c)(1)(B) of this section shall be consistent with maritime safety and
the marine and navigation laws and regulations and shall be co-
ordinated with the regulations issued under this subsection by the
Secretary of the department in which the Coast Guard is operating.
The Secretary of the department in which the Coast Guard is oper-
ating shall promulgate regulations, which are consistent with
standards promulgated under this subsection and subsection (c) of
this section and with maritime safety and the marine and naviga-
tion laws and regulations governing the design, construction, in-
stallation, and operation of any marine sanitation device on board
such vessels.

(2) Any existing vessel equipped with a marine sanitation de-
vice on the date of promulgation of initial standards and regula-
tions under this section, which device is in compliance with such
initial standards and regulations, shall be deemed in compliance
with this section until such time as the device is replaced or is
found not to be in compliance with such initial standards and regu-
lations.

(c)(1)(A) Initial standards and regulations under this section
shall become effective for new vessels two years after promulgation;
and for existing vessels five years after promulgation. Revisions of
standards and regulations shall be effective upon promulgation, un-
less another effective date is specified, except that no revision shall
take effect before the effective date of the standard or regulation
being revised.

(B) The Administrator shall, with respect to commercial vessels
on the Great Lakes, establish standards which require at a min-
imum the equivalent of secondary treatment as defined under sec-
tion 304(d) of this Act. Such standards and regulations shall take
effect for existing vessels after such time as the Administrator de-
termines to be reasonable for the upgrading of marine sanitation
devices to attain such standard.
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(2) The Secretary of the department in which the Coast Guard
is operating with regard to his regulatory authority established by
this section, after consultation with the Administrator, may distin-
guish among classes, types, and sizes of vessels as well as between
new and existing vessels, and may waive applicability of standards
and regulations as necessary or appropriate for such classes, types,
and sizes of vessels (including existing vessels equipped with ma-
rine sanitation devices on the date of promulgation of the initial
standards required by this section), and, upon application, for indi-
vidual vessels.

(d) The provisions of this section and the standards and regula-
tions promulgated hereunder apply to vessels owned and operated
by the United States unless the Secretary of Defense finds that
compliance would not be in the interest of national security. With
respect to vessels owned and operated by the Department of De-
fense, regulations under the last sentence of subsection (b)(1) of
this section and certifications under subsection (g)(2) of this section
shall be promulgated and issued by the Secretary of Defense.

(e) Before the standards and regulations under this section are
promulgated, the Administrator and the Secretary of the depart-
ment in which the Coast Guard is operating shall consult with the
Secretary of State; the Secretary of Health, Education, and Wel-
fare; the Secretary of Defense; the Secretary of the Treasury; the
Secretary of Commerce; other interested Federal agencies; and the
States and industries interested; and otherwise comply with the re-
quirements of section 553 of title 5 of the United States Code.

(f)(1)(A) Except as provided in subparagraph (B), after the ef-
fective date of the initial standards and regulations promulgated
under this section, no State or political subdivision thereof shall
adopt or enforce any statute or regulation of such State or political
subdivision with respect to the design, manufacture, or installation
or use of any marine sanitation device on any vessel subject to the
provisions of this section.

(B) A State may adopt and enforce a statute or regulation with
respect to the design, manufacture, or installation or use of any
marine sanitation device on a houseboat, if such statute or regula-
tion is more stringent than the standards and regulations promul-
gated under this section. For purposes of this paragraph, the term
‘‘houseboat’’ means a vessel which, for a period of time determined
by the State in which the vessel is located, is used primarily as a
residence and is not used primarily as a means of transportation.

(2) If, after promulgation of the initial standards and regula-
tions and prior to their effective date, a vessel is equipped with a
marine sanitation device in compliance with such standards and
regulations and the installation and operation of such device is in
accordance with such standards and regulations, such standards
and regulations shall, for the purposes of paragraph (1) of this sub-
section, become effective with respect to such vessel on the date of
such compliance.

(3) After the effective date of the initial standards and regula-
tions promulgated under this section, if any State determines that
the protection and enhancement of the quality of some or all of the
waters within such State require greater environmental protection,
such State may completely prohibit the discharge from all vessels
of any sewage, whether treated or not, into such waters, except
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that no such prohibition shall apply until the Administrator deter-
mines that adequate facilities for the safe and sanitary removal
and treatment of sewage from all vessels are reasonably available
for such water to which such prohibition would apply. Upon appli-
cation of the State, the Administrator shall make such determina-
tion within 90 days of the date of such application.

(4)(A) If the Administrator determines upon application by a
State that the protection and enhancement of the quality of speci-
fied waters within such State requires such a prohibition, he shall
by regulation completely prohibit the discharge from a vessel of
any sewage (whether treated or not) into such waters.

(B) Upon application by a State, the Administrator shall, by
regulation, establish a drinking water intake zone in any waters
within such State and prohibit the discharge of sewage from ves-
sels within that zone.

(g)(1) No manufacturer of a marine sanitation device shall sell,
offer for sale, or introduce or deliver for introduction in interstate
commerce, or import into the United States for sale or resale any
marine sanitation device manufactured after the effective date of
the standards and regulations promulgated under this section un-
less such device is in all material respects substantially the same
as a test device certified under this subsection.

(2) Upon application of the manufacturer, the Secretary of the
department in which the Coast Guard is operating shall so certify
a marine sanitation device if he determines, in accordance with the
provisions of this paragraph, that it meets the appropriate stand-
ards and regulations promulgated under this section. The Secretary
of the department in which the Coast Guard is operating shall test
or require such testing of the device in accordance with procedures
set forth by the Administrator as to standards of performance and
for such other purposes as may be appropriate. If the Secretary of
the department in which the Coast Guard is operating determines
that the device is satisfactory from the standpoint of safety and
any other requirements of maritime law or regulation, and after
consideration of the design, installation, operation, material, or
other appropriate factors, he shall certify the device. Any device
manufactured by such manufacturer which is in all material re-
spects substantially the same as the certified test device shall be
deemed to be in conformity with the appropriate standards and
regulations established under this section.

(3) Every manufacturer shall establish and maintain such
records, make such reports, and provide such information as the
Administrator or the Secretary of the department in which the
Coast Guard is operating may reasonably require to enable him to
determine whether such manufacturer has acted or is acting in
compliance with this section and regulations issued thereunder and
shall, upon request of an officer or employee duly designated by the
Administrator or the Secretary of the department in which the
Coast Guard is operating, permit such officer or employee at rea-
sonable times to have access to and copy such records. All informa-
tion reported to or otherwise obtained by the Administrator or the
Secretary of the department in which the Coast Guard is operating
or their representatives pursuant to this subsection which contains
or relates to a trade secret or other matter referred in section 1905
of title 18 of the United States Code shall be considered confiden-
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tial for the purpose of that section, except that such information
may be disclosed to other officers or employees concerned with car-
rying out this section. This paragraph shall not apply in the case
of the construction of a vessel by an individual for his own use.

(h) After the effective date of standards and regulations pro-
mulgated under this section, it shall be unlawful—

(1) for the manufacturer of any vessel subject to such
standards and regulations to manufacture for sale, to sell or
offer for sale, or to distribute for sale or resale any such vessel
unless it is equipped with a marine sanitation device which is
in all material respects substantially the same as the appro-
priate test device certified pursuant to this section;

(2) for any person, prior to the sale or delivery of a vessel
subject to such standards and regulations to the ultimate pur-
chaser, wrongfully to remove or render inoperative any cer-
tified marine sanitation device or element of design of such de-
vice installed in such vessel;

(3) for any person to fail or refuse to permit access to or
copying of records or to fail to make reports or provide infor-
mation required under this section; and

(4) for a vessel subject to such standards and regulations
to operate on the navigable waters of the United States, if such
vessel is not equipped with an operable marine sanitation de-
vice certified pursuant to this section.
(i) The district courts of the United States shall have jurisdic-

tions to restrain violations of subsection (g)(1) of this section and
subsections (h)(1) through (3) of this section. Actions to restrain
such violations shall be brought by, and in, the name of the United
States. In case of contumacy or refusal to obey a subpena served
upon any person under this subsection, the district court of the
United States for any district in which such person is found or re-
sides or transacts business, upon application by the United States
and after notice to such person, shall have jurisdiction to issue an
order requiring such person to appear and give testimony or to ap-
pear and produce documents, and any failure to obey such order of
the court may be punished by such court as a contempt thereof.

(j) Any person who violates subsection (g)(1), clause (1) or (2)
of subsection (h), or subsection (n)(8) shall be liable to a civil pen-
alty of not more than $5,000 for each violation. Any person who
violates clause (4) of subsection (h) of this section or any regulation
issued pursuant to this section shall be liable to a civil penalty of
not more than $2,000 for each violation. Each violation shall be a
separate offense. The Secretary of the department in which the
Coast Guard is operating may assess and compromise any such
penalty. No penalty shall be assessed until the person charged
shall have been given notice and an opportunity for a hearing on
such charge. In determining the amount of the penalty, or the
amount agreed upon in compromise, the gravity of the violation,
and the demonstrated good faith of the person charged in attempt-
ing to achieve rapid compliance, after notification of a violation,
shall be considered by said Secretary.

(k) The provisions of this section shall be enforced by the Sec-
retary of the department in which the Coast Guard is operating
and he may utilize by agreement, with or without reimbursement,
law enforcement officers or other personnel and facilities of the Ad-
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ministrator, other Federal agencies, or the States to carry out the
provisions of this section. The provisions of this section may also
be enforced by a State.

(l) Anyone authorized by the Secretary of the department in
which the Coast Guard is operating to enforce the provisions of this
section may, except as to public vessels, (1) board and inspect any
vessel upon the navigable waters of the United States and (2) exe-
cute any warrant or other process issued by an officer or court of
competent jurisdiction.

(m) In the case of Guam and the Trust Territory of the Pacific
Islands, actions arising under this section may be brought in the
district court of Guam, and in the case of the Virgin Islands such
actions may be brought in the district court of the Virgin Islands.
In the case of American Samoa and the Trust Territory of the Pa-
cific Islands, such actions may be brought in the District Court of
the United States for the District of Hawaii and such court shall
have jurisdiction of such actions. In the case of the Canal Zone,
such actions may be brought in the District Court for the District
of the Canal Zone.

(n) UNIFORM NATIONAL DISCHARGE STANDARDS FOR VESSELS
OF THE ARMED FORCES.—

(1) APPLICABILITY.—This subsection shall apply to vessels
of the Armed Forces and discharges, other than sewage, inci-
dental to the normal operation of a vessel of the Armed Forces,
unless the Secretary of Defense finds that compliance with this
subsection would not be in the national security interests of
the United States.

(2) DETERMINATION OF DISCHARGES REQUIRED TO BE CON-
TROLLED BY MARINE POLLUTION CONTROL DEVICES.—

(A) IN GENERAL.—The Administrator and the Sec-
retary of Defense, after consultation with the Secretary of
the department in which the Coast Guard is operating, the
Secretary of Commerce, and interested States, shall jointly
determine the discharges incidental to the normal oper-
ation of a vessel of the Armed Forces for which it is rea-
sonable and practicable to require use of a marine pollu-
tion control device to mitigate adverse impacts on the ma-
rine environment. Notwithstanding subsection (a)(1) of sec-
tion 553 of title 5, United States Code, the Administrator
and the Secretary of Defense shall promulgate the deter-
minations in accordance with such section. The Secretary
of Defense shall require the use of a marine pollution con-
trol device on board a vessel of the Armed Forces in any
case in which it is determined that the use of such a device
is reasonable and practicable.

(B) CONSIDERATIONS.—In making a determination
under subparagraph (A), the Administrator and the Sec-
retary of Defense shall take into consideration—

(i) the nature of the discharge;
(ii) the environmental effects of the discharge;
(iii) the practicability of using the marine pollu-

tion control device;
(iv) the effect that installation or use of the ma-

rine pollution control device would have on the oper-
ation or operational capability of the vessel;
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(v) applicable United States law;
(vi) applicable international standards; and
(vii) the economic costs of the installation and use

of the marine pollution control device.
(3) PERFORMANCE STANDARDS FOR MARINE POLLUTION CON-

TROL DEVICES.—
(A) IN GENERAL.—For each discharge for which a ma-

rine pollution control device is determined to be required
under paragraph (2), the Administrator and the Secretary
of Defense, in consultation with the Secretary of the de-
partment in which the Coast Guard is operating, the Sec-
retary of State, the Secretary of Commerce, other inter-
ested Federal agencies, and interested States, shall jointly
promulgate Federal standards of performance for each ma-
rine pollution control device required with respect to the
discharge. Notwithstanding subsection (a)(1) of section 553
of title 5, United States Code, the Administrator and the
Secretary of Defense shall promulgate the standards in ac-
cordance with such section.

(B) CONSIDERATIONS.—In promulgating standards
under this paragraph, the Administrator and the Secretary
of Defense shall take into consideration the matters set
forth in paragraph (2)(B).

(C) CLASSES, TYPES, AND SIZES OF VESSELS.—The
standards promulgated under this paragraph may—

(i) distinguish among classes, types, and sizes of
vessels;

(ii) distinguish between new and existing vessels;
and

(iii) provide for a waiver of the applicability of the
standards as necessary or appropriate to a particular
class, type, age, or size of vessel.

(4) REGULATIONS FOR USE OF MARINE POLLUTION CONTROL
DEVICES.—The Secretary of Defense, after consultation with
the Administrator and the Secretary of the department in
which the Coast Guard is operating, shall promulgate such
regulations governing the design, construction, installation,
and use of marine pollution control devices on board vessels of
the Armed Forces as are necessary to achieve the standards
promulgated under paragraph (3).

(5) DEADLINES; EFFECTIVE DATE.—
(A) DETERMINATIONS.—The Administrator and the

Secretary of Defense shall—
(i) make the initial determinations under para-

graph (2) not later than 2 years after the date of the
enactment of this subsection; and

(ii) every 5 years—
(I) review the determinations; and
(II) if necessary, revise the determinations

based on significant new information.
(B) STANDARDS.—The Administrator and the Secretary

of Defense shall—
(i) promulgate standards of performance for a ma-

rine pollution control device under paragraph (3) not
later than 2 years after the date of a determination
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under paragraph (2) that the marine pollution control
device is required; and

(ii) every 5 years—
(I) review the standards; and
(II) if necessary, revise the standards, con-

sistent with paragraph (3)(B) and based on signifi-
cant new information.

(C) REGULATIONS.—The Secretary of Defense shall
promulgate regulations with respect to a marine pollution
control device under paragraph (4) as soon as practicable
after the Administrator and the Secretary of Defense pro-
mulgate standards with respect to the device under para-
graph (3), but not later than 1 year after the Adminis-
trator and the Secretary of Defense promulgate the stand-
ards. The regulations promulgated by the Secretary of De-
fense under paragraph (4) shall become effective upon pro-
mulgation unless another effective date is specified in the
regulations.

(D) PETITION FOR REVIEW.—The Governor of any State
may submit a petition requesting that the Secretary of De-
fense and the Administrator review a determination under
paragraph (2) or a standard under paragraph (3), if there
is significant new information, not considered previously,
that could reasonably result in a change to the particular
determination or standard after consideration of the mat-
ters set forth in paragraph (2)(B). The petition shall be ac-
companied by the scientific and technical information on
which the petition is based. The Administrator and the
Secretary of Defense shall grant or deny the petition not
later than 2 years after the date of receipt of the petition.
(6) EFFECT ON OTHER LAWS.—

(A) PROHIBITION ON REGULATION BY STATES OR POLIT-
ICAL SUBDIVISIONS OF STATES.—Beginning on the effective
date of—

(i) a determination under paragraph (2) that it is
not reasonable and practicable to require use of a ma-
rine pollution control device regarding a particular dis-
charge incidental to the normal operation of a vessel
of the Armed Forces; or

(ii) regulations promulgated by the Secretary of
Defense under paragraph (4);

except as provided in paragraph (7), neither a State nor a
political subdivision of a State may adopt or enforce any
statute or regulation of the State or political subdivision
with respect to the discharge or the design, construction,
installation, or use of any marine pollution control device
required to control discharges from a vessel of the Armed
Forces.

(B) FEDERAL LAWS.—This subsection shall not affect
the application of section 311 to discharges incidental to
the normal operation of a vessel.
(7) ESTABLISHMENT OF STATE NO-DISCHARGE ZONES.—

(A) STATE PROHIBITION.—
(i) IN GENERAL.—After the effective date of—
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(I) a determination under paragraph (2) that
it is not reasonable and practicable to require use
of a marine pollution control device regarding a
particular discharge incidental to the normal oper-
ation of a vessel of the Armed Forces; or

(II) regulations promulgated by the Secretary
of Defense under paragraph (4);

if a State determines that the protection and enhance-
ment of the quality of some or all of the waters within
the State require greater environmental protection,
the State may prohibit 1 or more discharges incidental
to the normal operation of a vessel, whether treated or
not treated, into the waters. No prohibition shall apply
until the Administrator makes the determinations de-
scribed in subclauses (II) and (III) of subparagraph
(B)(i).

(ii) DOCUMENTATION.—To the extent that a prohi-
bition under this paragraph would apply to vessels of
the Armed Forces and not to other types of vessels,
the State shall document the technical or environ-
mental basis for the distinction.
(B) PROHIBITION BY THE ADMINISTRATOR.—

(i) IN GENERAL.—Upon application of a State, the
Administrator shall by regulation prohibit the dis-
charge from a vessel of 1 or more discharges incidental
to the normal operation of a vessel, whether treated or
not treated, into the waters covered by the application
if the Administrator determines that—

(I) the protection and enhancement of the
quality of the specified waters within the State re-
quire a prohibition of the discharge into the wa-
ters;

(II) adequate facilities for the safe and sani-
tary removal of the discharge incidental to the
normal operation of a vessel are reasonably avail-
able for the waters to which the prohibition would
apply; and

(III) the prohibition will not have the effect of
discriminating against a vessel of the Armed
Forces by reason of the ownership or operation by
the Federal Government, or the military function,
of the vessel.
(ii) APPROVAL OR DISAPPROVAL.—The Adminis-

trator shall approve or disapprove an application sub-
mitted under clause (i) not later than 90 days after the
date on which the application is submitted to the Ad-
ministrator. Notwithstanding clause (i)(II), the Admin-
istrator shall not disapprove an application for the
sole reason that there are not adequate facilities to re-
move any discharge incidental to the normal operation
of a vessel from vessels of the Armed Forces.
(C) APPLICABILITY TO FOREIGN FLAGGED VESSELS.—A

prohibition under this paragraph—
(i) shall not impose any design, construction, man-

ning, or equipment standard on a foreign flagged ves-
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sel engaged in innocent passage unless the prohibition
implements a generally accepted international rule or
standard; and

(ii) that relates to the prevention, reduction, and
control of pollution shall not apply to a foreign flagged
vessel engaged in transit passage unless the prohibi-
tion implements an applicable international regulation
regarding the discharge of oil, oily waste, or any other
noxious substance into the waters.

(8) PROHIBITION RELATING TO VESSELS OF THE ARMED
FORCES.—After the effective date of the regulations promul-
gated by the Secretary of Defense under paragraph (4), it shall
be unlawful for any vessel of the Armed Forces subject to the
regulations to—

(A) operate in the navigable waters of the United
States or the waters of the contiguous zone, if the vessel
is not equipped with any required marine pollution control
device meeting standards established under this sub-
section; or

(B) discharge overboard any discharge incidental to
the normal operation of a vessel in waters with respect to
which a prohibition on the discharge has been established
under paragraph (7).
(9) ENFORCEMENT.—This subsection shall be enforceable,

as provided in subsections (j) and (k), against any agency of the
United States responsible for vessels of the Armed Forces not-
withstanding any immunity asserted by the agency.

(33 U.S.C. 1322)

FEDERAL FACILITIES POLLUTION CONTROL

SEC. 313. (a) Each department, agency, or instrumentality of
the executive, legislative, and judicial branches of the Federal Gov-
ernment (1) having jurisdiction over any property or facility, or (2)
engaged in any activity resulting, or which may result, in the dis-
charge or runoff of pollutants, and each officer, agent, or employee
thereof in the performance of his official duties, shall be subject to,
and comply with, all Federal, State, interstate, and local require-
ments, administrative authority, and process and sanctions respect-
ing the control and abatement of water pollution in the same man-
ner, and to the same extent as any nongovernmental entity includ-
ing the payment of reasonable service charges. The preceding sen-
tence shall apply (A) to any requirement whether substantive or
procedural (including any recordkeeping or reporting requirement,
any requirement respecting permits and any other requirement,
whatsoever), (B) to the exercise of any Federal, State, or local ad-
ministrative authority, and (C) to any process and sanction, wheth-
er enforced in Federal, State, or local courts or in any other man-
ner. This subsection shall apply notwithstanding any immunity of
such agencies, officers, agents, or employees under any law or rule
of law. Nothing in this section shall be construed to prevent any
department, agency, or instrumentality of the Federal Government,
or any officer, agent, or employee thereof in the performance of his
official duties, from removing to the appropriate Federal district
court any proceeding to which the department, agency, or instru-

January 21, 2003



164Sec. 313 FEDERAL WATER POLLUTION CONTROL ACT

mentality or officer, agent, or employee thereof is subject pursuant
to this section, and any such proceeding may be removed in accord-
ance with 28 U.S.C. 1441 et seq. No officer, agent, or employee of
the United States shall be personally liable for any civil penalty
arising from the performance of his official duties, for which he is
not otherwise liable, and the United States shall be liable only for
those civil penalties arising under Federal law or imposed by a
State or local court to enforce an order or the process of such court.
The President may exempt any effluent source of any department,
agency, or instrumentality in the executive branch from compliance
with any such a requirement if he determines it to be in the para-
mount interest of the United States to do so; except that no exemp-
tion may be granted from the requirements of section 306 or 307
of this Act. No such exemptions shall be granted due to lack of ap-
propriation unless the President shall have specifically requested
such appropriation as a part of the budgetary process and the Con-
gress shall have failed to make available such requested appropria-
tion. Any exemption shall be for a period not in excess of one year,
but additional exemptions may be granted for periods of not to ex-
ceed one year upon the President’s making a new determination.
The President shall report each January to the Congress all exemp-
tions from the requirements of this section granted during the pre-
ceding calendar year, together with his reason for granting such ex-
emption. In addition to any such exemption of a particular effluent
source, the President may, if he determines it to be in the para-
mount interest of the United States to do so, issue regulations ex-
empting from compliance with the requirements of this section any
weaponry, equipment, aircraft, vessels, vehicles, or other classes or
categories of property, and access to such property, which are
owned or operated by the Armed Forces of the United States (in-
cluding the Coast Guard) or by the National Guard of any State
and which are uniquely military in nature. The President shall re-
consider the need for such regulations at three-year intervals.

(b)(1) The Administrator shall coordinate with the head of each
department, agency, or instrumentality of the Federal Government
having jurisdiction over any property or facility utilizing federally
owned wastewater facilities to develop a program of cooperation for
utilizing wastewater control systems utilizing those innovative
treatment processes and techniques for which guidelines have been
promulgated under section 304(d)(3). Such program shall include
an inventory of property and facilities which could utilize such
processes and techniques.

(2) Construction shall not be initiated for facilities for treat-
ment of wastewater at any Federal property or facility after Sep-
tember 30, 1979, if alternative methods for wastewater treatment
at such property or facility utilizing innovative treatment processes
and techniques, including but not limited to methods utilizing recy-
cle and reuse techniques and land treatment are not utilized, un-
less the life cycle cost of the alternative treatment works exceeds
the life cycle cost of the most cost effective alternative by more
than 15 per centum. The Administrator may waive the application
of this paragraph in any case where the Administrator determines
it to be in the public interest, or that compliance with this para-
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graph would interfere with the orderly compliance with the condi-
tions of a permit issued pursuant to section 402 of this Act.
(33 U.S.C. 1323)

CLEAN LAKES

SEC. 314. (a) ESTABLISHMENT AND SCOPE OF PROGRAM.—
(1) STATE PROGRAM REQUIREMENTS.—Each State on a bien-

nial basis shall prepare and submit to the Administrator for
his approval—

(A) an identification and classification according to eu-
trophic condition of all publicly owned lakes in such State;

(B) a description of procedures, processes, and meth-
ods (including land use requirements), to control sources of
pollution of such lakes;

(C) a description of methods and procedures, in con-
junction with appropriate Federal agencies, to restore the
quality of such lakes;

(D) methods and procedures to mitigate the harmful
effects of high acidity, including innovative methods of
neutralizing and restoring buffering capacity of lakes and
methods of removing from lakes toxic metals and other
toxic substances mobilized by high acidity;

(E) a list and description of those publicily owned
lakes in such State for which uses are known to be im-
paired, including those lakes which are known not to meet
applicable water quality standards or which require imple-
mentation of control programs to maintain compliance
with applicable standards and those lakes in which water
quality has deteriorated as a result of high acidity that
may reasonably be due to acid deposition; and

(F) an assessment of the status and trends of water
quality in lakes in such State, including but not limited to,
the nature and extent of pollution loading from point and
nonpoint sources and the extent to which the use of lakes
is impaired as a result of such pollution, particularly with
respect to toxic pollution.
(2) SUBMISSION AS PART OF 305(b)(1) REPORT.—The informa-

tion required under paragraph (1) shall be included in the re-
port required under section 305(b)(1) of this Act, beginning
with the report required under such section by April 1, 1988.

(3) ELIGIBILITY REQUIREMENT.—Beginning after April 1,
1988, a State must have submitted the information required
under paragraph (1) in order to receive grant assistance under
this section.
(b) The Administrator shall provide financial assistance to

States in order to carry out methods and procedures approved by
him under subsection (a) of this section. The Administrator shall
provide financial assistance to States to prepare the identification
and classification surveys required in subsection (a)(1) of this sec-
tion.

(c)(1) The amount granted to any State for any fiscal year
under subsection (b) of this section shall not exceed 70 per centum
of the funds expended by such State in such year for carrying out
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approved methods and procedures under subsection (a) of this sec-
tion.

(2) There is authorized to be appropriated $50,000,000 for each
of fiscal years 2001 through 2005 for grants to States under sub-
section (b) of this section which such sums shall remain available
until expended. The Administrator shall provide for an equitable
distribution of such sums to the States with approved methods and
procedures under subsection (a) of this section.

(d) DEMONSTRATION PROGRAM.—
(1) GENERAL REQUIREMENTS.—The Administrator is au-

thorized and directed to establish and conduct at locations
throughout the Nation a lake water quality demonstration pro-
gram. The program shall, at a minimum—

(A) develop cost effective technologies for the control of
pollutants to preserve or enhance lake water quality while
optimizing multiple lakes uses;

(B) control nonpoint sources of pollution which are
contributing to the degradation of water quality in lakes;

(C) evaluate the feasibility of implementing regional
consolidated pollution control strategies;

(D) demonstrate environmentally preferred techniques
for the removal and disposal of contaminated lake sedi-
ments;

(E) develop improved methods for the removal of silt,
stumps, aquatic growth, and other obstructions which im-
pair the quality of lakes;

(F) construct and evaluate silt traps and other devices
or equipment to prevent or abate the deposit of sediment
in lakes; and

(G) demonstrate the costs and benefits of utilizing
dredged material from lakes in the reclamation of de-
spoiled land.
(2) GEOGRAPHICAL REQUIREMENTS.—Demonstration

projects authorized by this subsection shall be undertaken to
reflect a variety of geographical and environmental conditions.
As a priority, the Administrator shall undertake demonstration
projects at Lake Champlain, New York and Vermont; Lake
Houston, Texas; Beaver Lake, Arkansas; Greenwood Lake and
Belcher Creek, New Jersey; Deal Lake, New Jersey; Alcyon
Lake, New Jersey; Gorton’s Pond, Rhode Island; Lake Wash-
ington, Rhode Island; Lake Bomoseen, Vermont; Sauk Lake,
Minnesota; Otsego Lake, New York; Oneida Lake, New York;
Raystown Lake, Pennsylvania; Swan Lake, Itasca County,
Minnesota; Walker Lake, Nevada; Lake Tahoe, California and
Nevada; Ten Mile Lakes, Oregon; Woahink Lake, Oregon;
Highland Lake, Connecticut; Lily Lake, New Jersey;
Strawbridge Lake, New Jersey; Baboosic Lake, New Hamp-
shire; French Pond, New Hampshire; Dillon Reservoir, Ohio;
Tohopekaliga Lake, Florida; Lake Apopka, Florida; Lake
George, New York; Lake Wallenpaupack, Pennsylvania; Lake
Allatoona, Georgia; and Lake Worth, Texas.

(3) REPORTS.—Notwithstanding section 3003 of the Federal
Reports Elimination and Sunset Act of 1995 (31 U.S.C. 1113
note; 109 Stat. 734–736), by January 1, 1997, and January 1
of every odd-numbered year thereafter, the Administrator shall
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report to the Committee on Transportation and Infrastructure
of the House of Representatives and the Committee on Envi-
ronment and Public Works of the Senate on work undertaken
pursuant to this subsection. Upon completion of the program
authorized by this subsection, the Administrator shall submit
to such committees a final report on the results of such pro-
gram, along with recommendations for further measures to im-
prove the water quality of the Nation’s lakes.

(4) AUTHORIZATION OF APPROPRIATIONS.—
(A) IN GENERAL.—There is authorized to be appro-

priated to carry out this subsection not to exceed
$40,000,000 for fiscal years beginning after September 30,
1986, to remain available until expended.

(B) SPECIAL AUTHORIZATIONS.—
(i) AMOUNT.—There is authorized to be appro-

priated to carry out subsection (b) with respect to sub-
section (a)(1)(D) not to exceed $25,000,000 for fiscal
years beginning after September 30, 1986, to remain
available until expended.

(ii) DISTRIBUTION OF FUNDS.—The Administrator
shall provide for an equitable distribution of sums ap-
propriated pursuant to this subparagraph among
States carrying out approved methods and procedures.
Such distribution shall be based on the relative needs
of each such State for the mitigation of the harmful ef-
fects on lakes and other surface waters of high acidity
that may reasonably be due to acid deposition or acid
mine drainage.

(iii) GRANTS AS ADDITIONAL ASSISTANCE.—The
amount of any grant to a State under this subpara-
graph shall be in addition to, and not in lieu of, any
other Federal financial assistance.

(33 U.S.C. 1324)

NATIONAL STUDY COMMISSION

SEC. 315. (a) There is established a National Study Commis-
sion, which shall make a full and complete investigation and study
of all of the technological aspects of achieving, and all aspects of
the total economic, social, and environmental effects of achieving or
not achieving, the effluent limitations and goals set forth for 1983
in section 301(b)(2) of this Act.

(b) Such Commission shall be composed of fifteen members, in-
cluding five members of the Senate, who are members of the Public
Works committee, appointed by the President of the Senate, five
members of the House, who are members of the Public Works com-
mittee, appointed by the Speaker of the House, and five members
of the public appointed by the President. The Chairman of such
Commission shall be elected from among its members.

(c) In the conduct of such study, the Commission is authorized
to contract with the National Academy of Sciences and the Na-
tional Academy of Engineering (acting through the National Re-
search Council), the National Institute of Ecology, Brookings Insti-
tution, and other nongovernmental entities, for the investigation of
matters within their competence.
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(d) The heads of the departments, agencies and instrumental-
ities of the executive branch of the Federal Government shall co-
operate with the Commission in carrying out the requirements of
this section, and shall furnish to the Commission such information
as the Commission deems necessary to carry out this section.

(e) A report shall be submitted to the Congress of the results
of such investigation and study, together with recommendations,
not later than three years after the date of enactment of this title.

(f) The members of the Commission who are not officers or em-
ployees of the United States, while attending conferences or meet-
ings of the Commission or while otherwise serving at the request
of the Chairman shall be entitled to receive compensation at a rate
not in excess of the maximum rate of pay for grade GS–18, as pro-
vided in the General Schedule under section 5332 of title V of the
United States Code, including traveltime and while away from
their homes or regular places of business they may be allowed trav-
el expenses, including per diem in lieu of subsistence as authorized
by law (5 U.S.C. 73b–2) for persons in the Government service em-
ployed intermittently.

(g) In addition to authority to appoint personnel subject to the
provisions of title 5, United States Code, governing appointments
in the competitive service, and to pay such personnel in accordance
with the provisions of chapter 51 and subchapter III of chapter 53
of such title relating to classification and General Schedule pay
rates, the Commission shall have authority to enter into contracts
with private or public organizations who shall furnish the Commis-
sion with such administrative and technical personnel as may be
necessary to carry out the purpose of this section. Personnel fur-
nished by such organizations under this subsection are not, and
shall not be considered to be, Federal employees for any purposes,
but in the performance of their duties shall be guided by the stand-
ards which apply to employees of the legislative branches under
rules 41 and 43 of the Senate and House of Representatives, re-
spectively.

(h) There is authorized to be appropriated, for use in carrying
out this section, not to exceed $17,250,000.
(33 U.S.C. 1325)

THERMAL DISCHARGES

SEC. 316. (a) With respect to any point source otherwise sub-
ject to the provisions of section 301 or section 306 of this Act,
whenever the owner or operator of any such source, after oppor-
tunity for public hearing, can demonstrate to the satisfaction of the
Administrator (or, if appropriate, the State) that any effluent limi-
tation proposed for the control of the thermal component of any dis-
charge from such source will require effluent limitations more
stringent than necessary to assure the projection and propagation
of a balanced, indigenous population of shellfish, fish, and wildlife
in and on the body of water into which the discharge is to be made,
the Administrator (or, if appropriate, the State) may impose an ef-
fluent limitation under such sections for such plant, with respect
to the thermal component of such discharge (taking into account
the interaction of such thermal component with other pollutants),
that will assure the projection and propagation of a balanced, in-
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digenous population of shellfish, fish, and wildlife in and on that
body of water.

(b) Any standard established pursuant to section 301 or section
306 of this Act and applicable to a point source shall require that
the location, design, construction, and capacity of cooling water in-
take structures reflect the best technology available for minimizing
adverse environmental impact.

(c) Notwithstanding any other provision of this Act, any point
source of a discharge having a thermal component, the modification
of which point source is commenced after the date of enactment of
the Federal Water Pollution Control Act Amendments of 1972 and
which, as modified, meets effluent limitations established under
section 301 or, if more stringent, effluent limitations established
under section 303 and which effluent limitations will assure protec-
tion and propagation of a balanced, indigenous population of shell-
fish, fish, and wildlife in or on the water into which the discharge
is made, shall not be subject to any more stringent effluent limita-
tion with respect to the thermal component of its discharge during
a ten year period beginning on the date of completion of such modi-
fication or during the period of depreciation or amortization of such
facility for the purpose of section 167 or 169 (or both) of the Inter-
nal Revenue Code of 1954, whichever period ends first.
(33 U.S.C. 1326)

FINANCING STUDY

SEC. 317. (a) The Administrator shall continue to investigate
and study the feasibility of alternate methods of financing the cost
of preventing, controlling and abating pollution as directed in the
Water Quality Improvement Act of 1970 (Public Law 91–224), in-
cluding, but not limited to, the feasibility of establishing a pollution
abatement trust fund. The results of such investigation and study
shall be reported to the Congress not later than two years after en-
actment of this title, together with recommendations of the Admin-
istrator for financing the programs for preventing, controlling and
abating pollution for the fiscal years beginning after fiscal year
1976, including any necessary legislation.

(b) There is authorized to be appropriated for use in carrying
out this section, not to exceed $1,000,000.
(33 U.S.C. 1327)

AQUACULTURE

SEC. 318. (a) The Administrator is authorized, after public
hearings, to permit the discharge of a specific pollutant or pollut-
ants under controlled conditions associated with an approved aqua-
culture project under Federal or State supervision pursuant to sec-
tion 402 of this Act.

(b) The Administrator shall by regulation establish any proce-
dures and guidelines which the Administrator deems necessary to
carry out this section. Such regulations shall require the applica-
tion to such discharge of each criterion, factor, procedure, and re-
quirement applicable to a permit issued under section 402 of this
title, as the Administrator determines necessary to carry out the
objective of this Act.
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(c) Each State desiring to administer its own permit program
within its jurisdiction for discharge of a specific pollutant or pollut-
ants under controlled conditions associated with an approved aqua-
culture project may do so if upon submission of such program the
Administrator determines such program is adequate to carry out
the objective of this Act.
(33 U.S.C. 1328)

SEC. 319. NONPOINT SOURCE MANAGEMENT PROGRAMS.
(a) STATE ASSESSMENT REPORTS.—

(1) CONTENTS.—The Governor of each State shall, after no-
tice and opportunity for public comment, prepare and submit
to the Administrator for approval, a report which—

(A) identifies those navigable waters within the State
which, without additional action to control nonpoint
sources of pollution, cannot reasonably be expected to at-
tain or maintain applicable water quality standards or the
goals and requirements of this Act;

(B) identifies those categories and subcategories of
nonpoint sources or, where appropriate, particular
nonpoint sources which add significant pollution to each
portion of the navigable waters identified under subpara-
graph (A) in amounts which contribute to such portion not
meeting such water quality standards or such goals and
requirements;

(C) describes the process, including intergovernmental
coordination and public participation, for identifying best
management practices and measures to control each cat-
egory and subcategory of nonpoint sources and, where ap-
propriate, particular nonpoint sources identified under
subparagraph (B) and to reduce, to the maximum extent
practicable, the level of pollution resulting from such cat-
egory, subcategory, or source; and

(D) identifies and describes State and local programs
for controlling pollution added from nonpoint sources to,
and improving the quality of, each such portion of the nav-
igable waters, including but not limited to those programs
which are receiving Federal assistance under subsections
(h) and (i).
(2) INFORMATION USED IN PREPARATION.—In developing the

report required by this section, the State (A) may rely upon in-
formation developed pursuant to sections 208, 303(e), 304(f),
305(b), and 314, and other information as appropriate, and (B)
may utilize appropriate elements of the waste treatment man-
agement plans developed pursuant to sections 208(b) and 303,
to the extent such elements are consistent with and fulfill the
requirements of this section.
(b) STATE MANAGEMENT PROGRAMS.—

(1) IN GENERAL.—The Governor of each State, for that
State or in combination with adjacent States, shall, after notice
and opportunity for public comment, prepare and submit to the
Administrator for approval a management program which such
State proposes to implement in the first four fiscal years begin-
ning after the date of submission of such management program
for controlling pollution added from nonpoint sources to the
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navigable waters within the State and improving the quality of
such waters.

(2) SPECIFIC CONTENTS.—Each management program pro-
posed for implementation under this subsection shall include
each of the following:

(A) An identification of the best management practices
and measures which will be undertaken to reduce pollut-
ant loadings resulting from each category, subcategory, or
particular nonpoint source designated under paragraph
(1)(B), taking into account the impact of the practice on
ground water quality.

(B) An identification of programs (including, as appro-
priate, nonregulatory or regulatory programs for enforce-
ment, technical assistance, financial assistance, education,
training, technology transfer, and demonstration projects)
to achieve implementation of the best management prac-
tices by the categories, subcategories, and particular
nonpoint sources designated under subparagraph (A).

(C) A schedule containing annual milestones for (i) uti-
lization of the program implementation methods identified
in subparagraph (B), and (ii) implementation of the best
management practices identified in subparagraph (A) by
the categories, subcategories, or particular nonpoint
sources designated under paragraph (1)(B). Such schedule
shall provide for utilization of the best management prac-
tices at the earliest practicable date.

(D) A certification of the attorney general of the State
or States (or the chief attorney of any State water pollu-
tion control agency which has independent legal counsel)
that the laws of the State or States, as the case may be,
provide adequate authority to implement such manage-
ment program or, if there is not such adequate authority,
a list of such additional authorities as will be necessary to
implement such management program. A schedule and
commitment by the State or States to seek such additional
authorities as expeditiously as practicable.

(E) Sources of Federal and other assistance and fund-
ing (other than assistance provided under subsections (h)
and (i)) which will be available in each of such fiscal years
for supporting implementation of such practices and meas-
ures and the purposes for which such assistance will be
used in each of such fiscal years.

(F) An identification of Federal financial assistance
programs and Federal development projects for which the
State will review individual assistance applications or de-
velopment projects for their effect on water quality pursu-
ant to the procedures set forth in Executive Order 12372
as in effect on September 17, 1983, to determine whether
such assistance applications or development projects would
be consistent with the program prepared under this sub-
section; for the purposes of this subparagraph, identifica-
tion shall not be limited to the assistance programs or de-
velopment projects subject to Executive Order 12372 but
may include any programs listed in the most recent Cata-
log of Federal Domestic Assistance which may have an ef-
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fect on the purposes and objectives of the State’s nonpoint
source pollution management program.
(3) UTILIZATION OF LOCAL AND PRIVATE EXPERTS.—In devel-

oping and implementing a management program under this
subsection, a State shall, to the maximum extent practicable,
involve local public and private agencies and organizations
which have expertise in control of nonpoint sources of pollu-
tion.

(4) DEVELOPMENT ON WATERSHED BASIS.—A State shall, to
the maximum extent practicable, develop and implement a
management program under this subsection on a watershed-
by-watershed basis within such State.
(c) ADMINISTRATIVE PROVISIONS.—

(1) COOPERATION REQUIREMENT.—Any report required by
subsection (a) and any management program and report re-
quired by subsection (b) shall be developed in cooperation with
local, substate regional, and interstate entities which are ac-
tively planning for the implementation of nonpoint source pol-
lution controls and have either been certified by the Adminis-
trator in accordance with section 208, have worked jointly with
the State on water quality management planning under section
205(j), or have been designated by the State legislative body or
Governor as water quality management planning agencies for
their geographic areas.

(2) TIME PERIOD FOR SUBMISSION OF REPORTS AND MANAGE-
MENT PROGRAMS.—Each report and management program shall
be submitted to the Administrator during the 18-month period
beginning on the date of the enactment of this section.
(d) APPROVAL OR DISAPPROVAL OF REPORTS AND MANAGEMENT

PROGRAMS.—
(1) DEADLINE.—Subject to paragraph (2), not later than

180 days after the date of submission to the Administrator of
any report or management program under this section (other
than subsections (h), (i), and (k)), the Administrator shall ei-
ther approve or disapprove such report or management pro-
gram, as the case may be. The Administrator may approve a
portion of a management program under this subsection. If the
Administrator does not disapprove a report, management pro-
gram, or portion of a management program in such 180-day pe-
riod, such report, management program, or portion shall be
deemed approved for purposes of this section.

(2) PROCEDURE FOR DISAPPROVAL.—If, after notice and op-
portunity for public comment and consultation with appro-
priate Federal and State agencies and other interested per-
sons, the Administrator determines that—

(A) the proposed management program or any portion
thereof does not meet the requirements of subsection (b)(2)
of this section or is not likely to satisfy, in whole or in
part, the goals and requirements of this Act;

(B) adequate authority does not exist, or adequate re-
sources are not available, to implement such program or
portion;

(C) the schedule for implementing such program or
portion is not sufficiently expeditious; or
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(D) the practices and measures proposed in such pro-
gram or portion are not adequate to reduce the level of pol-
lution in navigable waters in the State resulting from
nonpoint sources and to improve the quality of navigable
waters in the State;

the Administrator shall within 6 months of the receipt of the
proposed program notify the State of any revisions or modifica-
tions necessary to obtain approval. The State shall thereupon
have an additional 3 months to submit its revised management
program and the Administrator shall approve or disapprove
such revised program within three months of receipt.

(3) FAILURE OF STATE TO SUBMIT REPORT.—If a Governor of
a State does not submit the report required by subsection (a)
within the period specified by subsection (c)(2), the Adminis-
trator shall, within 30 months after the date of the enactment
of this section, prepare a report for such State which makes
the identifications required by paragraphs (1)(A) and (1)(B) of
subsection (a). Upon completion of the requirement of the pre-
ceding sentence and after notice and opportunity for comment,
the Administrator shall report to Congress on his actions pur-
suant to this section.
(e) LOCAL MANAGEMENT PROGRAMS; TECHNICAL ASSISTANCE.—

If a State fails to submit a management program under subsection
(b) or the Administrator does not approve such a management pro-
gram, a local public agency or organization which has expertise in,
and authority to, control water pollution resulting from nonpoint
sources in any area of such State which the Administrator deter-
mines is of sufficient geographic size may, with approval of such
State, request the Administrator to provide, and the Administrator
shall provide, technical assistance to such agency or organization
in developing for such area a management program which is de-
scribed in subsection (b) and can be approved pursuant to sub-
section (d). After development of such management program, such
agency or organization shall submit such management program to
the Administrator for approval. If the Administrator approves such
management program, such agency or organization shall be eligible
to receive financial assistance under subsection (h) for implementa-
tion of such management program as if such agency or organization
were a State for which a report submitted under subsection (a) and
a management program submitted under subsection (b) were ap-
proved under this section. Such financial assistance shall be sub-
ject to the same terms and conditions as assistance provided to a
State under subsection (h).

(f) TECHNICAL ASSISTANCE FOR STATE.—Upon request of a
State, the Administrator may provide technical assistance to such
State in developing a management program approved under sub-
section (b) for those portions of the navigable waters requested by
such State.

(g) INTERSTATE MANAGEMENT CONFERENCE.—
(1) CONVENING OF CONFERENCE; NOTIFICATION; PURPOSE.—

If any portion of the navigable waters in any State which is
implementing a management program approved under this
section is not meeting applicable water quality standards or
the goals and requirements of this Act as a result, in whole or
in part, of pollution from nonpoint sources in another State,
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such State may petition the Administrator to convene, and the
Administrator shall convene, a management conference of all
States which contribute significant pollution resulting from
nonpoint sources to such portion. If, on the basis of information
available, the Administrator determines that a State is not
meeting applicable water quality standards or the goals and
requirements of this Act as a result, in whole or in part, of sig-
nificant pollution from nonpoint sources in another State, the
Administrator shall notify such States. The Administrator may
convene a management conference under this paragraph not
later than 180 days after giving such notification, whether or
not the State which is not meeting such standards requests
such conference. The purpose of such conference shall be to de-
velop an agreement among such States to reduce the level of
pollution in such portion resulting from nonpoint sources and
to improve the water quality of such portion. Nothing in such
agreement shall supersede or abrogate rights to quantities of
water which have been established by interstate water com-
pacts, Supreme Court decrees, or State water laws. This sub-
section shall not apply to any pollution which is subject to the
Colorado River Basin Salinity Control Act. The requirement
that the Administrator convene a management conference
shall not be subject to the provisions of section 505 of this Act.

(2) STATE MANAGEMENT PROGRAM REQUIREMENT.—To the
extent that the States reach agreement through such con-
ference, the management programs of the States which are
parties to such agreements and which contribute significant
pollution to the navigable waters or portions thereof not meet-
ing applicable water quality standards or goals and require-
ments of this Act will be revised to reflect such agreement.
Such management programs shall be consistent with Federal
and State law.
(h) GRANT PROGRAM.—

(1) GRANTS FOR IMPLEMENTATION OF MANAGEMENT PRO-
GRAMS.—Upon application of a State for which a report sub-
mitted under subsection (a) and a management program sub-
mitted under subsection (b) is approved under this section, the
Administrator shall make grants, subject to such terms and
conditions as the Administrator considers appropriate, under
this subsection to such State for the purpose of assisting the
State in implementing such management program. Funds re-
served pursuant to section 205(j)(5) of this Act may be used to
develop and implement such management program.

(2) APPLICATIONS.—An application for a grant under this
subsection in any fiscal year shall be in such form and shall
contain such other information as the Administrator may re-
quire, including an identification and description of the best
management practices and measures which the State proposes
to assist, encourage, or require in such year with the Federal
assistance to be provided under the grant.

(3) FEDERAL SHARE.—The Federal share of the cost of each
management program implemented with Federal assistance
under this subsection in any fiscal year shall not exceed 60
percent of the cost incurred by the State in implementing such
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management program and shall be made on condition that the
non-Federal share is provided from non-Federal sources.

(4) LIMITATION ON GRANT AMOUNTS.—Notwithstanding any
other provision of this subsection, not more than 15 percent of
the amount appropriated to carry out this subsection may be
used to make grants to any one State, including any grants to
any local public agency or organization with authority to con-
trol pollution from nonpoint sources in any area of such State.

(5) PRIORITY FOR EFFECTIVE MECHANISMS.—For each fiscal
year beginning after September 30, 1987, the Administrator
may give priority in making grants under this subsection, and
shall give consideration in determining the Federal share of
any such grant, to States which have implemented or are pro-
posing to implement management programs which will—

(A) control particularly difficult or serious nonpoint
source pollution problems, including, but not limited to,
problems resulting from mining activities;

(B) implement innovative methods or practices for con-
trolling nonpoint sources of pollution, including regulatory
programs where the Administrator deems appropriate;

(C) control interstate nonpoint source pollution prob-
lems; or

(D) carry out ground water quality protection activities
which the Administrator determines are part of a com-
prehensive nonpoint source pollution control program, in-
cluding research, planning, ground water assessments,
demonstration programs, enforcement, technical assist-
ance, education, and training to protect ground water qual-
ity from nonpoint sources of pollution.
(6) AVAILABILITY FOR OBLIGATION.—The funds granted to

each State pursuant to this subsection in a fiscal year shall re-
main available for obligation by such State for the fiscal year
for which appropriated. The amount of any such funds not obli-
gated by the end of such fiscal year shall be available to the
Administrator for granting to other States under this sub-
section in the next fiscal year.

(7) LIMITATION ON USE OF FUNDS.—States may use funds
from grants made pursuant to this section for financial assist-
ance to persons only to the extent that such assistance is re-
lated to the costs of demonstration projects.

(8) SATISFACTORY PROGRESS.—No grant may be made
under this subsection in any fiscal year to a State which in the
preceding fiscal year received a grant under this subsection un-
less the Administrator determines that such State made satis-
factory progress in such preceding fiscal year in meeting the
schedule specified by such State under subsection (b)(2).

(9) MAINTENANCE OF EFFORT.—No grant may be made to
a State under this subsection in any fiscal year unless such
State enters into such agreements with the Administrator as
the Administrator may require to ensure that such State will
maintain its aggregate expenditures from all other sources for
programs for controlling pollution added to the navigable wa-
ters in such State from nonpoint sources and improving the
quality of such waters at or above the average level of such ex-
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penditures in its two fiscal years preceding the date of enact-
ment of this subsection.

(10) REQUEST FOR INFORMATION.—The Administrator may
request such information, data, and reports as he considers
necessary to make the determination of continuing eligibility
for grants under this section.

(11) REPORTING AND OTHER REQUIREMENTS.—Each State
shall report to the Administrator on an annual basis con-
cerning (A) its progress in meeting the schedule of milestones
submitted pursuant to subsection (b)(2)(C) of this section, and
(B) to the extent that appropriate information is available, re-
ductions in nonpoint source pollutant loading and improve-
ments in water quality for those navigable waters or water-
sheds within the State which were identified pursuant to sub-
section (a)(1)(A) of this section resulting from implementation
of the management program.

(12) LIMITATION ON ADMINISTRATIVE COSTS.—For purposes
of this subsection, administrative costs in the form of salaries,
overhead, or indirect costs for services provided and charged
against activities and programs carried out with a grant under
this subsection shall not exceed in any fiscal year 10 percent
of the amount of the grant in such year, except that costs of
implementing enforcement and regulatory activities, education,
training, technical assistance, demonstration projects, and
technology transfer programs shall not be subject to this limi-
tation.
(i) GRANTS FOR PROTECTING GROUNDWATER QUALITY.—

(1) ELIGIBLE APPLICANTS AND ACTIVITIES.—Upon applica-
tion of a State for which a report submitted under subsection
(a) and a plan submitted under subsection (b) is approved
under this section, the Administrator shall make grants under
this subsection to such State for the purpose of assisting such
State in carrying out groundwater quality protection activities
which the Administrator determines will advance the State to-
ward implementation of a comprehensive nonpoint source pol-
lution control program. Such activities shall include, but not be
limited to, research, planning, groundwater assessment, dem-
onstration programs, enforcement, technical assistance, edu-
cation and training to protect the quality of groundwater and
to prevent contamination of groundwater from nonpoint
sources of pollution.

(2) APPLICATIONS.—An application for a grant under this
subsection shall be in such form and shall contain such infor-
mation as the Administrator may require.

(3) FEDERAL SHARE; MAXIMUM AMOUNT.—The Federal
share of the cost of assisting a State in carrying out ground-
water protection activities in any fiscal year under this sub-
section shall be 50 percent of the costs incurred by the State
in carrying out such activities, except that the maximum
amount of Federal assistance which any State may receive
under this subsection in any fiscal year shall not exceed
$150,000.
(j) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to

be appropriated to carry out subsections (h) and (i) not to exceed
$70,000,000 for fiscal year 1988, $100,000,000 per fiscal year for
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each of fiscal years 1989 and 1990, and $130,000,000 for fiscal year
1991; except that for each of such fiscal years not to exceed
$7,500,000 may be made available to carry out subsection (i). Sums
appropriated pursuant to this subsection shall remain available
until expended.

(k) CONSISTENCY OF OTHER PROGRAMS AND PROJECTS WITH
MANAGEMENT PROGRAMS.—The Administrator shall transmit to the
Office of Management and Budget and the appropriate Federal de-
partments and agencies a list of those assistance programs and de-
velopment projects identified by each State under subsection
(b)(2)(F) for which individual assistance applications and projects
will be reviewed pursuant to the procedures set forth in Executive
Order 12372 as in effect on September 17, 1983. Beginning not
later than sixty days after receiving notification by the Adminis-
trator, each Federal department and agency shall modify existing
regulations to allow States to review individual development
projects and assistance applications under the identified Federal
assistance programs and shall accommodate, according to the re-
quirements and definitions of Executive Order 12372, as in effect
on September 17, 1983, the concerns of the State regarding the
consistency of such applications or projects with the State nonpoint
source pollution management program.

(l) COLLECTION OF INFORMATION.—The Administrator shall col-
lect and make available, through publications and other appro-
priate means, information pertaining to management practices and
implementation methods, including, but not limited to, (1) informa-
tion concerning the costs and relative efficiencies of best manage-
ment practices for reducing nonpoint source pollution; and (2)
available data concerning the relationship between water quality
and implementation of various management practices to control
nonpoint sources of pollution.

(m) SET ASIDE FOR ADMINISTRATIVE PERSONNEL.—Not less
than 5 percent of the funds appropriated pursuant to subsection (j)
for any fiscal year shall be available to the Administrator to main-
tain personnel levels at the Environmental Protection Agency at
levels which are adequate to carry out this section in such year.
(33 U.S.C. 1329)

SEC. 320. NATIONAL ESTUARY PROGRAM.
(a) MANAGEMENT CONFERENCE.—

(1) NOMINATION OF ESTUARIES.—The Governor of any State
may nominate to the Administrator an estuary lying in whole
or in part within the State as an estuary of national signifi-
cance and request a management conference to develop a com-
prehensive management plan for the estuary. The nomination
shall document the need for the conference, the likelihood of
success, and information relating to the factors in paragraph
(2).

(2) CONVENING OF CONFERENCE.—
(A) IN GENERAL.—In any case where the Administrator

determines, on his own initiative or upon nomination of a
State under paragraph (1), that the attainment or mainte-
nance of that water quality in an estuary which assures
protection of public water supplies and the protection and
propagation of a balanced, indigenous population of shell-

January 21, 2003



178Sec. 320 FEDERAL WATER POLLUTION CONTROL ACT

1 Both P.L. 100–653 and P.L. 100–658 inserted the same Massachusetts Bay phrase after Buz-
zards Bay; so that the phrase appears twice.

2 P.L. 100–688, section 2001(3) inserted the Louisiana, Florida, New York bays after ‘‘Gal-
veston, Texas;’’ which technically could not be executed.

fish, fish, and wildlife and allows recreational activities, in
and on the water, requires the control of point and
nonpoint sources of pollution to supplement existing con-
trols of pollution in more than one State, the Adminis-
trator shall select such estuary and convene a manage-
ment conference.

(B) PRIORITY CONSIDERATION.—The Administrator
shall give priority consideration under this section to Long
Island Sound, New York and Connecticut; Narragansett
Bay, Rhode Island; Buzzards Bay, Massachusetts; Massa-
chusetts Bay, Massachusetts (including Cape Cod Bay and
Boston Harbor); 1 Puget Sound, Washington; New York-
New Jersey Harbor, New York and New Jersey; Delaware
Bay, Delaware and New Jersey; Delaware Inland Bays,
Delaware; Albermarle Sound, North Carolina; Sarasota
Bay, Florida; San Francisco Bay, California; Santa Monica
Bay, California; Galveston Bay, Texas; 2 Barataria-
Terrebonne Bay estuary complex, Louisiana; Indian River
Lagoon, Florida; Lake Pontchartrain Basin, Louisiana and
Mississippi; and Peconic Bay, New York.
(3) BOUNDARY DISPUTE EXCEPTION.—In any case in which

a boundary between two States passes through an estuary and
such boundary is disputed and is the subject of an action in
any court, the Administrator shall not convene a management
conference with respect to such estuary before a final adjudica-
tion has been made of such dispute.
(b) PURPOSES OF CONFERENCE.—The purposes of any manage-

ment conference convened with respect to an estuary under this
subsection shall be to—

(1) assess trends in water quality, natural resources, and
uses of the estuary;

(2) collect, characterize, and assess data on toxics, nutri-
ents, and natural resources within the estuarine zone to iden-
tify the causes of environmental problems;

(3) develop the relationship between the inplace loads and
point and nonpoint loadings of pollutants to the estuarine zone
and the potential uses of the zone, water quality, and natural
resources;

(4) develop a comprehensive conservation and management
plan that recommends priority corrective actions and compli-
ance schedules addressing point and nonpoint sources of pollu-
tion to restore and maintain the chemical, physical, and bio-
logical integrity of the estuary, including restoration and main-
tenance of water quality, a balanced indigenous population of
shellfish, fish and wildlife, and recreational activities in the es-
tuary, and assure that the designated uses of the estuary are
protected;

(5) develop plans for the coordinated implementation of the
plan by the States as well as Federal and local agencies par-
ticipating in the conference;
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(6) monitor the effectiveness of actions taken pursuant to
the plan; and

(7) review all Federal financial assistance programs and
Federal development projects in accordance with the require-
ments of Executive Order 12372, as in effect on September 17,
1983, to determine whether such assistance program or project
would be consistent with and further the purposes and objec-
tives of the plan prepared under this section.

For purposes of paragraph (7), such programs and projects shall
not be limited to the assistance programs and development projects
subject to Executive Order 12372, but may include any programs
listed in the most recent Catalog of Federal Domestic Assistance
which may have an effect on the purposes and objectives of the
plan developed under this section.

(c) MEMBERS OF CONFERENCE.—The members of a manage-
ment conference convened under this section shall include, at a
minimum, the Administrator and representatives of—

(1) each State and foreign nation located in whole or in
part in the estuarine zone of the estuary for which the con-
ference is convened;

(2) international, interstate, or regional agencies or enti-
ties having jurisdiction over all or a significant part of the es-
tuary;

(3) each interested Federal agency, as determined appro-
priate by the Administrator;

(4) local governments having jurisdiction over any land or
water within the estuarine zone, as determined appropriate by
the Administrator; and

(5) affected industries, public and private educational insti-
tutions, and the general public, as determined appropriate by
the Administrator.
(d) UTILIZATION OF EXISTING DATA.—In developing a conserva-

tion and management plan under this section, the management
conference shall survey and utilize existing reports, data, and stud-
ies relating to the estuary that have been developed by or made
available to Federal, interstate, State, and local agencies.

(e) PERIOD OF CONFERENCE.—A management conference con-
vened under this section shall be convened for a period not to ex-
ceed 5 years. Such conference may be extended by the Adminis-
trator, and if terminated after the initial period, may be recon-
vened by the Administrator at any time thereafter, as may be nec-
essary to meet the requirements of this section.

(f) APPROVAL AND IMPLEMENTATION OF PLANS.—
(1) APPROVAL.—Not later than 120 days after the comple-

tion of a conservation and management plan and after pro-
viding for public review and comment, the Administrator shall
approve such plan if the plan meets the requirements of this
section and the affected Governor or Governors concur.

(2) IMPLEMENTATION.—Upon approval of a conservation
and management plan under this section, such plan shall be
implemented. Funds authorized to be appropriated under titles
II and VI and section 319 of this Act may be used in accord-
ance with the applicable requirements of this Act to assist
States with the implementation of such plan.
(g) GRANTS.—
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(1) RECIPIENTS.—The Administrator is authorized to make
grants to State, interstate, and regional water pollution control
agencies and entities, State coastal zone management agencies,
interstate agencies, other public or nonprofit private agencies,
institutions, organizations, and individuals.

(2) PURPOSES.—Grants under this subsection shall be
made to pay for activities necessary for the development and
implementation of a comprehensive conservation and manage-
ment plan under this section.

(3) FEDERAL SHARE.—The Federal share of a grant to any
person (including a State, interstate, or regional agency or en-
tity) under this subsection for a fiscal year—

(A) shall not exceed—
(i) 75 percent of the annual aggregate costs of the

development of a comprehensive conservation and
management plan; and

(ii) 50 percent of the annual aggregate costs of the
implementation of the plan; and
(B) shall be made on condition that the non-Federal

share of the costs are provided from non-Federal sources.
(h) GRANT REPORTING.—Any person (including a State, inter-

state, or regional agency or entity) that receives a grant under sub-
section (g) shall report to the Administrator not later than 18
months after receipt of such grants and biennially there after on
the progress being made under this section.

(i) AUTHORIZATION OF APPROPRIATIONS.—There are authorized
to be appropriated to the Administrator not to exceed $35,000,000
for each of fiscal years 2001 through 2005 for—

(1) expenses related to the administration of management
conferences under this section, not to exceed 10 percent of the
amount appropriated under this subsection;

(2) making grants under subsection (g); and
(3) monitoring the implementation of a conservation and

management plan by the management conference or by the Ad-
ministrator, in any case in which the conference has been ter-
minated.

The Administrator shall provide up to $5,000,000 per fiscal year of
the sums authorized to be appropriated under this subsection to
the Administrator of the National Oceanic and Atmospheric Ad-
ministration to carry out subsection (j).

(j) RESEARCH.—
(1) PROGRAMS.—In order to determine the need to convene

a management conference under this section or at the request
of such a management conference, the Administrator shall co-
ordinate and implement, through the National Marine Pollu-
tion Program Office and the National Marine Fisheries Service
of the National Oceanic and Atmospheric Administration, as
appropriate, for one or more estuarine zones—

(A) a long-term program of trend assessment moni-
toring measuring variations in pollutant concentrations,
marine ecology, and other physical or biological environ-
mental paramenters which may affect estuarine zones, to
provide the Administrator the capacity to determine the
potential and actual effects of alternative management
strategies and measures;
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(B) a program of ecosystem assessment assisting in
the development of (i) baseline studies which determine
the state of estuarine zones and the effects of natural and
anthropogenic changes, and (ii) predictive models capable
of translating information on specific discharges or general
pollutant loadings within estuarine zones into a set of
probable effects on such zones;

(C) a comprehensive water quality sampling program
for the continuous monitoring of nutrients, chlorine, acid
precipitation dissolved oxygen, and potentially toxic pollut-
ants (including organic chemicals and metals) in estuarine
zones, after consultation with interested State, local, inter-
state, or international agencies and review and analysis of
all environmental sampling data presently collected from
estuarine zones; and

(D) a program of research to identify the movements
of nutrients, sediments and pollutants through estuarine
zones and the impact of nutrients, sediments, and pollut-
ants on water quality, the ecosystem, and designated or
potential uses of the estuarine zones.
(2) REPORTS.—The Administrator, in cooperation with the

Administrator of the National Oceanic and Atmospheric Ad-
ministration, shall submit to the Congress no less often than
biennially a comprehensive report on the activities authorized
under this subsection including—

(A) a listing of priority monitoring and research needs;
(B) an assessment of the state and health of the Na-

tion’s estuarine zones, to the extent evaluated under this
subsection;

(C) a discussion of pollution problems and trends in
pollutant concentrations with a direct or indirect effect on
water quality, the ecosystem, and designated or potential
uses of each estuarine zone, to the extent evaluated under
this subsection; and

(D) an evaluation of pollution abatement activities and
management measures so far implemented to determine
the degree of improvement toward the objectives expressed
in subsection (b)(4) of this section.

(k) DEFINITIONS.—For purposes of this section, the terms ‘‘estu-
ary’’ and ‘‘estuarine zone’’ have the meanings such terms have in
section 104(n)(3) of this Act, except that the term ‘‘estuarine zone’’
shall also include associated aquatic ecosystems and those portions
of tributaries draining into the estuary up to the historic height of
migration of anadromous fish or the historic head of tidal influence,
whichever is higher.
(33 U.S.C. 1330)

TITLE IV—PERMITS AND LICENSES

CERTIFICATION

SEC. 401. (a)(1) Any applicant for a Federal license or permit
to conduct any activity including, but not limited to, the construc-
tion or operation of facilities, which may result in any discharge
into the navigable waters, shall provide the licensing or permitting
agency a certification from the State in which the discharge origi-
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